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PREFACE
TO THE ENGLISH EDITION

It is an uncontroversial, if rather trite point that a cursory look
at the constitutional law of any State will likely reveal its share of
unique characteristics as well as institutions and challenges famili-
ar from other polities. Scholars and practitioners of public law will
know well this tension between familiar and unfamiliar in the inte-
raction of actors, institutions, and concepts. Having said that, Latvia
has a plausible claim to a particularly interesting constitutional his-
tory as well as present. I will first outline what that claim for uniqu-
eness would look like, before turning to the book that I have the ple-
asure to preface.

Latvia declared its independence in 1918, amidst the confusing
end of the Russian Empire.! In that, it was not unique,? nor was it
unique (if less common) in successfully resisting Soviet Russia’s at-
tempts to suppress the effective establishment of the statehood.? But
the 1920 Treaty of Peace between Latvia and Russia stands as a land-
mark: one of the first international instruments to base independent
statehood on the right of self-determination as a matter of internatio-
nal law,* not merely wise or desirable policy,® some 40 years before

1 D Lieven, Towards the Flame: Empire, War and the End of Tsarist Russia (Penguin Books 2016).

2 J Smith, ‘Non-Russians in the Soviet Union and after’ in RG Suny (ed), The Cambridge History of Russia
(Volume 3: The Twentieth Century, CUP 2006).

3 S Yekelchyk, ‘'The western republics: Ukraine, Belarus, Moldova, and the Baltics' in Suny ibid.

4 Treaty of Peace between Latvia and Russia (signed 11 August 1920) 2 LNTS 195 art 2. The analogous
treaties concluded by the Soviet Russia with Estonia and Lithuania earlier in the same year also contained
this language.

5 7 Steiner, The Lights that Failes: European International History 1919-1933 (OUP 2005) Chapters 1-2.



the proposition was endorsed at the universal level.® The later in-
ter-War years were less remarkable and overall went with the grain
of Eastern European practice: a Constitutional Assembly (Satversmes
sapulce) from 1920 to the adoption of the Constitution (Satversme) of
a democratic republic in 1922 (to the centenary of which this transla-
tion is dedicated), accession to the League of Nations in 1921, and
the customary authoritarian coup d’état in 1934. But again, there was
a unique twist. Unlike most other authoritarian States in the region,
Latvia did not amend or replace the democratic constitution but me-
rely suspended it. This seemingly technical choice of the least re-
source-demanding option from the handbook” would have important
constitutional implications in 1990-1991.

The 1930s ended for Eastern Europe with the triumph of the
dark;® for Latvia, sequential occupations and annexations by the So-
viet Union, the Third Reich, and then the Soviet Union again. The
post-World War Two Central and Eastern Europe was, of course, pro-
foundly influenced in all settings by the Soviet Union, which shaped
(and destroyed) boundaries, institutions, ideologies, and peoples.® But
even against this background of deep and routine intervention in in-
ternal affairs, Latvia and other Baltic States were unique as the only
members of League of Nations not to find any formal place or even
mention in the world of the United Nations (UN). One searches in
vain for Latvia in the great debates of the Cold War on decolonisation
and creation of new fields of international law, such as human rights
and environmental law. For the whole of the Cold War, Latvia exis-
ted solely through an increasingly brittle network of embassies in the
Western Europe and United States, underpinned by the international
non-recognition of the Soviet occupation and annexation as well as
6 Legal Consequences of the Separation of the Chagos Archipelago from Mauritius in 1965 (Advisory
Opinion) [2019] ICJ Rep 95 [149]-[152).

7 E Luttwak, Coup d'état: A Practical Handbook (Revided Edition, Harvard University Press 2016).
8 Z Steiner, The Triumph of the Dark: European International History 1933-1939 (OUP 2013).

9 N Naimark, ‘The Sovietization of East Central Europe 1945-1989' in N Naimark, S Pons and S Quinn-
Judge (eds), The Cambridge History of Communism (Volume 2: The Socialist Camp and World Power
1941-1960s, CUP 2017).



(initially) forcible and non-forcible resistance of the Latvian people.’
The fall of the Soviet Union, in which the Baltic efforts at restoration
of statehood played a not insignificant role,'* put on the table hard
questions about the fit between the democratic constitutional tradi-
tions and authoritarian practices of the pre-War years, the Cold War
international practice, and the new Western European institutions
and standards.

It is in the early 1990s that the uniqueness of Latvian constitu-
tional law fully played out, for various reasons distinguishing its
path from all the other States reflecting on their constitutional futu-
re at that point. The public international law backdrop of collective
non-recognition of Soviet occupation excluded Soviet constitutional
law as a benchmark, focusing the attention instead on the pre-War
pedigree. (I cannot help mentioning here the inspiring figure of Am-
bassador Anatol Dinbergs, who ties together the storylines sketched
so far: a member of the Latvian diplomatic service from its democratic
times in 1932, part of Latvia’s legation in exile in the US throughout
the Cold War, and from 1991 Latvia’s Ambassador to the US and Per-
manent Representative to the UN.)> An internationally recognised,
fully functioning State immediately presented itself as a plausible
pedigree with a rich stratum of thinking and practice, unlike for tho-
se nations that had been unsuccessful in resisting the initial push-
back of the Soviet Russia in the early 1920s. Finally, the democratic
Constitution, not spoiled by the (on this point) commendably tardy
authoritarian regime, could be adopted without embarrassment for
the end of history epoch. The 1990 Declaration of Independence thus
proclaimed, in retrospect inevitably, Latvia to be the continuing Sta-
te of the 1940 Latvia as a matter of international law, with the 1922

10 Generally | Ziemele, State Continuity and Nationality: The Baltic States and Russia (Brill 2005)
Chapters 2-6.

11 Generally VM Zubok, Collapse: The Fall of the Soviet Union (YUP 2021).
12 'Anatol Dinbergs, 82, Latvia's Ambassador’ New York Times (11 November 1993).



Constitution eventually restored as a matter of domestic law.™ That
was a unique framing.

With the basic aspects of the framework established, the next
three decades could be devoted to solving more routine challenges.
At the international level, the key lesson from 1940 was the impor-
tance for small States of rule of law in international affairs and strong
multilateral institutions, particularly of regional character, reflected
in the accession of Latvia to the United Nations in 1991, the Council
of Europe in 1995, and the European Union and the North Atlantic
Treaty Organization in 2004. At the domestic level, the Constitution
was amended to provide for a constitutional court, probably the key
change to the balance struck by the drafters in 1922, and a catalo-
gue of fundamental rights. All fairly unremarkable, one might think,
but also underpinned by the intense historical sense of fragility of
democratic constitutionalism, from authoritarianism within and ag-
gression of Great Powers without — as well as the confidence in the
demonstrable sturdiness in the ought of Latvia for the intervening
half century. An inquiry into how Latvian constitutional law grapples
with the exceptional and mundane is thus likely to be of interest to
(comparative) constitutional lawyers, legal theorists and historians,
as well as public international lawyers. If a lingering doubt persists
regarding the general interest that Latvian constitutional law would
present, the judgments of the Constitutional Court regarding the Lat-
via-Russia Border Treaty and the Lisbon Treaty should provide an ex-
cellent starting point for evaluation (or so I would say, having been an
invited legal expert by the Court in both cases).'

I now turn to the most pleasing part of writing this preface, which
relates to the book itself. The (somewhat) abridged English transla-
tion of Janis Pleps, Edgars Pastars, and Ilze Plakane’s Constitutional

13 <https://www.saeima.lv/en/about-saeima/informative-materials-about-the-saeima/
infografika-4-maijs-latvijas-republikas-neatkaribas-atjaunosanas-diena-1>.

14 Judgment of the Constitutional Court in Case no 2007-10-0102 of 29 November 2007
<https://www.satv.tiesa.gov.lv/web/wp-content/uploads/2007/04/2007-10-0102_Spriedums_ENG.pdf>;
Judgment of the Constitutional Court in Case no 2008-35-01 of 7 April 2009
<https://www.satv.tiesa.gov.lv/wp-content/uploads/2008/09/2008-35-01_Spriedums_ENG.pdf>.



Law before the reader is based on the 3rd edition of Konstituciona-
las tiesibas (2021; 1st edition 2004; 2nd edition 2014). The quality
of the book, in my view, goes without saying and will be appreciated
as such by the reader, but some points will go even better by being
said, for the proper appreciation of context. The book is, in short, the
leading generalist constitutional law text in Latvia. It is the customary
first point of call for consultation on a particularly obscure point as
well as an authority for a legal argument (‘Pleps, Pastars, Plakane say
so’ carries considerable weight in constitutional and administrative
courts as well as legislative and executive chambers). The writing re-
flects a great deal of thinking, on the doctrinal aspects of statutory
and judicial construction, theoretical underpinnings informed by the
great theorists and philosophers, and the comparative and internatio-
nal perspective. The book also benefits from the practical experience
of the authors, who are not (merely) ivory tower dwellers but during
their professional career have inhabited the offices of, among others,
assistants to Judges of the Constitutional Court, lawyers at the Parlia-
ment’s Legal Bureau, advisers to various executive authorities, legal
advisors to no less than three Presidents, and prolific private practi-
tioners. When the authors weigh in on a constitutional, judicial, or
statutory point, they do so with a full knowledge of how sausages —
and perhaps even the particular slice at issue — are made. I am deligh-
ted to have been asked to write this preface, and could not be more
sincere in my strong endorsement of the book.

London, 7 June 2022
D.Phil. (Oxon) Martin§ Paparinskis.

Reader in Public International Law
at University College London
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INTRODUCTION
TO THE ENGLISH EDITION

The Constitution (Satversme) of the Republic of Latvia was adop-
ted on 15 February 1922, was promulgated on 30 June 1922 and ente-
red into force on 7 November 1922. This year the Satversme becomes
a century old.!

Currently, the Satversme is one of the oldest written constitu-
tions that are in force in Europe, namely, less than ten constitutions
are older than the Satversme (for example, San Marino, Norway, the
Netherlands, Belgium, Luxemburg, Austria and Lichtenstein have ol-
der written constitutions).

The Satversme reflects the development of constitutionalism af-
ter the First World War - its authors were inspired by the model of
Weimar Constitution, the experience of the Third Republic of France
and the English parliamentarism, as well as the Swiss ideas of direct
democracy. The impact and development of constitutionalism of the
time can be observed in the present state order of Latvia.?

The fate of the Satversme is unique. The inter-war crisis of demo-
cracy affected also Latvia, and the demand to reform the Satversme and
the idea that this Satversme was not quite functional appeared in the
political discourse. The coup of 15 May 1934 replaced the Satversme
with an authoritarian state order, whereas on 17 June 1940, Latvia was
occupied by the USSR, which incorporated it for half a century. Howe-
ver Latvia, as a de iure internationally recognised state continued to

1 See more about anniversary of the Satversme: https://www.satversme100.lv/

2 See more: Pleps J. The Constitutional Foundations of the Republic of Latvia. In: Latvia and Latvians.
Collection of scholarly articles in 2 volumes. Volume I. Riga: Latvian Academy of Science, 2018, pp.
93 - 130.

11



exist throughout the years of occupation, and from the very first day of
occupation the national resistance movement was aimed at restoration
of independence.® During this period, the Satversme turned into the
symbol of statehood and the grounds for fight to regain the state. The
national resistance movement demanded also restoration of the demo-
cratic state order and reinstatement of the Satversme.

The Latvian Central Council, the most important organisation of
national resistance, attempted to restore Latvia’s independence and
reinstate the Satversme already on 8 September 1944 by the Declara-
tion on the Restoration of the Republic of Latvia. It did not work out
then.* However, these aims were successfully reached on 4 May 1990
when, after the Latvian Popular Front won the election, the Supreme
Council adopted the declaration “On the Restoration of Independence
of the Republic of Latvia”. It provided for partial reinstatement of the
Satversme. The political decision to reinstate the Satversme in full was
made by the constitutional law of 21 August 1991 “On the Statehood
of the Republic of Latvia”. The 5th Saeima, elected in accordance with
the Satversme, commenced its work on 6 July 1993 by reinstating the
Satversme in full and restoring also the state order defined in it.®

Following an interruption that lasted for almost half a century, the
Satversme was returned to the legal and social reality. Nothing of the
kind has happened in any other country of the world.® Likewise, now,
almost thirty years after reinstatement of the Satversme, we can say
that the Satversme is a successful constitution that ensures stable de-
mocracy and a strong state governed by the rule of law.

3 See more: Judgment of the Constitutional Court of the Republic of Latvia in case No. 2007-
10-0102, November 29, 2007, https://www.satv.tiesa.gov.lv/web/viewer.html?file=/wp-content/
uploads/2007/04/2007-10-0102_Spriedums_ENG.pdf

4 See more: Pleps J. Role of the Latvian Central Council's Practice in Interpretation of the Constitution of
Latvia. Latvijas Universitates Zurnals “Juridiska zinatne"/ Journal of the University of Latvia “Law”, No.9,
2016, pp. 126 — 138.

5 See more: Deksnis E.B., Jundzis T. Restoration of Sovereignty and Independence of the Republic of
Latvia 1986 — 1994. Riga: Latvian Academy of Science, Baltic Centre for Strategic Studies, 2015.

6 See more: Pleps J. The continuity of the constitutions: the examples of the Baltic states and Georgia.
Wroclaw Review of Law, Administration & Economics, 2016, Vol. 6, Nr. 2, pp. 29 — 44.
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In anticipation of the Satversme’s centenary, the authors have pre-
pared a translation into English of an abridged version of their book
“Constitutional Law”. This publication is based on the third edition of
“Constitutional Law” of 2021.” Two previous editions of the book date
back to 2004° and 2014.°

The authors hope that this publication will be of interest to the
friends of Latvia and experts of constitutional law, providing the pos-
sibility to gain more information about the way the Latvian state or-
der functions in practice and to view it in a broader context, that of
the Baltic Region and Europe.

Several excellent articles and books by Latvian authors on
the Satversme and the Latvian state order are already available in
translations, which, definitely, can be used to continue studying the
Satversme.

The authors hope that this book could serves this aim and, in
the anniversary year of the Satversme, will generate greater interests
about Latvia’s Satversme and its practice of constitutional law.

7 Pleps J., Pastars E., Plakane I. Konstitucionalas tiesibas. Tregais izdevums ar Daina Ivana priek$vardu.
Riga: Latvijas Véstnesis, 2021.

8 Pleps J., Pastars E., Plakane I. Konstitucionalas tiesibas. Riga: Latvijas Véstnesis, 2004.

9 Pleps J., Pastars E., Plakane |. Konstitucionalas tiesibas. Papildinats un parstradats izdevums. Riga:
Latvijas Vestnesis, 2014.

10 Laserson M. Die Verfassungsentwicklung Lettlands. Jahrbuch des 6ffentlichen Rechts der Gegenwart,
Bd. 11, 1922; Laserson, M. Die Verfassungsrecht Lettlands. Jahrbuch des &ffentlichen Rechts der
Gegenwart, Bd. XII, 1923/1924; Schiemann, P. Acht Jahre lettldndische Verfassung. Jahrbuch des
offentlichen Rechts der Gegenwart, Vol. 18, 1930; Levits E. Verfassungsgerichtsbarkeit in Lettland.
Osteuropa-Recht: Gegenwartsfragen aus dem sowjetischen Rechtskreis, Vol. 43, 1997, No. 4; Balodis
R. The Constitution of Latvia. Trier: Institut fir Rechtspolitik an der Universitat Trier, 2004; Balodis
R. Evolution of Constitutionality of the Republic of Latvia: from 1918-2006. Jahrbuch des 6ffent-
lichen Rechts der Gegenwart. Neue Folge/Band 56, 2006.; I]janova D. The Governmental System
of the Republic of Latvia. Governmental Systems of Central and Eastern European States. Chronowski,
N., Drindczi, T, Takdcs, T. (eds.).Warszawa: Oficyna, Wolters Kluwer, 2011; Rezevska D. The Republic
of Latvia. In: Constitutional Law of the EU Member States. 2nd revised ed. L. F. M. Besselink, P. P. T.
Bovend'Eert, J. L. W. Broeksteeg, R. de Lange, W. Voermans (eds.). The Hague: Kluwer Law International,
2014; Kriima K., Plepa D. Constitutional law in Latvia. The Netherlands: Kluwer Law International BV,
2016; Ziemele 1., Spale A., Jurcéna L. The Constitutional Court of the Republic of Latvia. In: The Max
Planck Handbooks in European Public law. Volume I1l. Constitutional Adjudication: Institutions. Eds. von
Bogdandy A., Huber PM., Grabenwarter C. Oxford: Oxford University Press, 2020.
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INTRODUCTION

In the centenary year of the Satversme [Constitution] of the Re-
public of Latvia® (hereafter — the Satversme), the authors deem the
third edition of their “Constitutional Law” as being necessary and
timely.?

A new edition of “Constitutional Law” provides the opportunity to
the authors themselves to systematise the most recent findings in con-
stitutional law, which have been formulated in the legal science and
practice of applying the Satversme following the previous edition, as
well as to update their position in matters of principle in constitutio-
nal law.

Repeated publications of books, which are regularly reviewed,
supplemented and updated, is a tradition of a stable and developed
legal system. Thirty years after Latvia’s independence was restored,
the Latvian legal science also has reached the required depth and ma-
turity to maintain this tradition in the area of constitutional law in a
targeted way.

The first edition of “Constitutional Law”, in 2004, was created
when the authors still were law students.’® The authors are sincerely

1 Latvijas Republikas Satversme. Valdibas Véstnesis, 1922. 30.junijs, Nr.141. See more on
the Satversme: Pleps J., Plepa D. Latvijas Republikas Satversme. https://enciklopedija.lv/
skirklis/100866-Latvijas-Republikas-Satversme

2 The first edition: Pleps J., Pastars E., Plakane I. Konstitucionalas tiesibas. Riga: Latvijas Véstnesis,
2004. The second edition: Pleps J., Pastars E., Plakane |. Konstitucionalas tiesibas. Papildinats un
parstradats izdevums. Riga: Latvijas Véstnesis, 2014.

3 Balodis R. Par konstitucionalajam tiesibam. Jurista Vards, 2004. 14.septembris, Nr.35(340).
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grateful for the trust and excellent collaboration to the scientific ed-
itor professor Aivars Endzin$ and the publisher, state limited liabi-
lity company “Latvijas Véstnesis” and Daina Abele personally. At the
time, Aivars Endzin$ in his foreword assessed the accomplished work
as a fundamental study, emphasizing, in particular, that “since K. Dis-
lers’ work “Foundations of a Democratic State”, published in 1931,
effectively, not a single summarising monographic study in constitu-
tional law has been written and published in Latvian”.*

The second edition of “Constitutional Law”, published in 2014,
was a substantially reviewed and updated work, the development of
the theory and practice of constitutional law during the decade that
followed the first edition was integrated into it, including also the
experience and practice of the authors themselves in applying the
Satversme.® In the foreword to the second edition, Egils Levits recog-
nised that “a “rounded”, in all aspects, fundamental, wide-reaching
work has been accomplished on the constitutional order of the State
of Latvia, which reveals not only its structure and dogmatics but also
its historical depths and affiliation with the circle of European consti-
tutional law and Western democracies”.®

Also in the third edition, the authors have supplemented or even
significantly reworked some chapters of the book, as well as focused
on the basic issues of the constitutional law theory, upon the approp-
riate understanding of which successful application of the Satvers-
me and sustainable development of a democratic state governed by
the rule of law depends. The authors view this edition as the third
part of “Constitutional Law” rather than as a work which fully repla-
ces the first or the second edition. The best thing to do would be
storing this book on the book-shelf next to the previous editions of

4 Endzin$ A. Priek§vards. In: Pleps J., Pastars E., Plakane I. Konstitucionalas tiesibas. Riga: Latvijas
Veéstnesis, 2004, 3.Ipp.

5 Gailite D. Jauns, parstradats legendaras gramatas izdevums. Jurista Vards, 2014. 4. marts, Nr.9(811).

6 Levits E. Priek§vards. In: Pleps J., Pastars E., Plakane |. Konstitucionalas tiesibas. Papildinats un
parstradats izdevums. Riga: Latvijas Véstnesis, 2014, 8.Ipp.
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“Constitutional Law” instead of simply replacing the old editions by
the new one.’

In certain respects, it is logical that, in the case-law, references
to “Constitutional Law” have found a more fitting place in judge’s
dissenting opinions rather than in the judgements by the judicial ma-
jority.® This characterises the book’s concept —to encourage creative
thinking about the Satversme and constantly look for new, innovative
solutions rather than being boringly classical and correct. The aut-
hors’ style of presentation has been consistently retained also in the
third edition, which has given the grounds for describing the book as
a collection of legal treatises or legal essays rather than a text-book,
presenting all issues of the subject of constitutional law with meticu-
lous and scholarly precision.’

The third edition of “Constitutional Law” is increasingly more ad-
justed to the needs of legal practitioners looking for precise answers
to various issues relating to application of the Satversme, it also pro-
vides the necessary references to the theory and practice of the con-
stitutional law for in-depth research of a certain issue. In this sen-
se, the book will be useful to all practitioners who in their area of
practice encounter issues of constitutional law and the Satversme.
Likewise, the edition will be a good handbook for studying the con-
ceptual fundamental issues of the Latvian legal system, constitutional
law and state law, as well as for developing better understanding of
the Satversme.

7 Pleps J., Pastars E., Plakane I. levads. In.: Pleps J., Pastars E., Plakane I. Konstitucionalas tiesibas.
Papildinats un parstradats izdevums. Riga: Latvijas Véstnesis, 2014, 12.Ipp.

8 Separate Opinion of Justices of the Constitutional Court of the Republic of Latvia Ineta Ziemele,
Sanita Osipova and Daiga Rezevska of 4 January 2018 in Case No. 2017-03-01 and Separate Opinion of
Justice of the Constitutional Court of the Republic of Latvia Aldis Lavin$ of 26 November 2020 in Case
No. 2019-33-01. Although, compare: Judgement by the Constitutional Court of the Republic of Latvia on
6 March 2019 in Case No. 2018-11-01.

9 Balodis R. Par konstitucionalajam tiesibam. Jurista Vards, 2004. 14.septembris, Nr.35(340).
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In a simplified way, constitutional law could be described as the
teaching of society’s values. The constitutional identity, organisation
of the state’s power and the fundamental principles, on which the
relations between the state, society and individual persons rest, only
reflect the particular values which are deemed to be correct and need
to be safeguarded for the successive generations. If the dimension of
values in left outside its scope, constitutional law turns into a techni-
cal instruction for competing for political power and reaching one’s
own political aims, as well as for skilful government of the state and
society. Constitutional law is neither neutral nor equally open to va-
rious offers of values, regarding which relatively free political choice
would be an option.

Constitutional law, like the concept and the understanding of a
constitution, historically has formed and developed within the Wes-
tern legal tradition. Within this legal tradition, everything is based on
a person’s fundamental rights and freedoms, democracy, sovereign-
ty of the state and the people, separation of powers, and the rule of
law.’ Human dignity, freedom, democracy, equality, the rule of law
and human rights, as well as pluralism, tolerance, justice, solidarity
and equality are the value base that unites democratic states governed
by the rule of law, belonging to the Western legal tradition.™

This perspective makes constitutional law possible only in demo-
cratic states governed by the rule of law, belonging to the Western
legal tradition, where the respective values are not only recognised
declaratively but are actually implemented in the legal and social
reality. At the origins of the European constitutionalism, the respec-
tive position has been precisely recorded in the French Declaration
of the Rights of Man and of the Citizen of 1789: a society, in which

10 Judgement by the Constitutional Court of the Republic of Latvia of 7 April 2009 in Case No.2008-
35-01, Para 17.

11 Treaty on European Union. See Article 2 of the Treaty.
Available https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:C:2008:115:0013:0045:Iv:PDF.
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the observance of the fundamental rights is not assured, nor the se-
paration of powers is defined, has no constitution at all. Undemo-
cratic regimes, in this understanding, have neither constitutions nor
constitutional law, notwithstanding the wish to make political use
of the respective concepts for the propaganda aims of the regime. In
particular now, when democratic states governed by the rule of law,
belonging to the Western legal tradition, face various threats, there
is no place for compromises regarding values or for relativisation of
constitutions and constitutional law.!?

Through the mediation of values, constitutional courts ensure the
existence of just and right societies. In a certain sense, the value di-
mension of constitutional law constitutes a universal secular quasi-re-
ligion, aimed at maintaining and safeguarding the Just by all mecha-
nisms of constitutional law."® Therefore, it should not be a surprise
that the political conflicts between various societal groups regarding
defining values in the constitution and the understanding thereof of-
ten slide into intolerance and peremptoriness, almost typical of re-
ligious wars. At the same time, the existence of a democratic state
governed by the rule of law is still best ensured by the possibility of
reasonable compromise within the political process and openness of
all political forces to such compromise, as well as the readiness to
accept the constitution as the legitimate codification of values, whi-
ch restrict the political process, and mechanisms, existing within the
constitutional system, and to accept that in any dispute someone has
the right to say the last word, and this final word is to be respected
not so much because it would be correct and incontestable but becau-
se it puts an end to the dispute.’*

Arveds Bergs, one of the fathers of the Satversme, once formula-
ted, with a far-reaching effect, the principle that the content of the

12 Sajé A, Uitz R. The Constitution of Freedom. An Introduction to Legal Constitutionalism. Oxford:
Oxford University Press, 2017, pp.1-11.

13 Compare: Bingham T. The Rule of Law. London: Allen Lane, 2010, p.174.

14 See more: Hett B.C. The Death of Democracy. Hitler's Rise to Power and the Downfall of the Weimar
Republic. New York: Henry Holt and Company, 2018.
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Satversme was determined not so much by the constitutional legisla-
tor by adopting or amending the Satversme but also by the numerous
interpreters of the Satversme who sometimes may interpret the Sat-
versme even contrary to the subjective notions of the Satversme’s aut-
hors. In parliamentary debates, Arveds Bergs underscored that “our
Satversme is what is written, plus the way it has been interpreted by
the Senate. Paradoxically speaking, one might say that explanations
provided by the Senate is part of the Satversme.”*® This is all the more
accurate after the Constitutional Court of the Republic of Latvia was
established as a separate body of state power and was granted the
right to review the constitutionality of laws and provide legally bin-
ding interpretation of the Satversme.'®

Once, the Constitutional Court of the Republic of Latvia was re-
cognised as the main developer of the constitutional law doctrine wit-
hin the Latvian legal system.'” Although, recently, both the science of
constitutional law and other bodies of the state power have engaged
more in a dialogue with the Constitutional Court regarding better un-
derstanding of the Satversme, the Constitutional Court still retains
the position of the leading ideologist of the Satversme. It would be
appropriate to mention here recent rulings by the Constitutional Cou-
rt, which enshrined within the Latvian legal system the concept of
human dignity*® and the principle of good legislation.*

Comparatively recently, a fundamental scientific project of the
University of Latvia and the state limited liability company “Latvijas
Vestnesis” was completed — extended scientific commentaries on all
provisions of the Satversme, under the scientific guidance of Professor

15 Transcript of the 20th sitting of IX session of Il Saeima of the Republic of Latvia on 6 June 1928.
16 See more.: Pleps J. Satversmes iztulko$ana. Riga: Latvijas Véstnesis, 2012.

17 Nikulceva I. Satversmes tiesas pieci gadi: ieskats tiesu jurisprudenceé. Likums un Tiesibas, 2001,
Nr.12(28), 369.Ipp.

18 Judgement by the Constitutional Court of 25 June 2020 in Case No. 2019-24-03 and Judgement of
12 November 2020 in Case No. 2019-33-01.

19 Judgement by the Constitutional Court of 12 April 2018 in Case No. 2017-17-01 and Judgement of 6
March 2019 in Case No. 2018-11-01.
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Ringolds Balodis.?* Commentaries on the Satversme define the stan-
dard of understanding the Satversme, comprising the findings, rea-
ched until now in legal science and in the practice of applying the
Satversme, and is the mandatory starting point in interpreting any
provision of the Satversme.?* These commentaries on the Satversme
will define the way of reading the Satversme for a long period, and
the fact that the Constitutional Court in its rulings has accepted a dia-
logue with the ideas expressed in the commentaries on the Satversme
should be viewed positively.

The research project of the commentaries on the Satversme has
facilitated the development of an extensive community of legal scho-
lars who are able to participate in the interpretation of the Satversme
and development of constitutional law. In this respect, involvement of
younger generation researchers, who often also criticise and disagree
with the findings included in our “Constitutional Law”, in interpre-
tation and application of the Satversme needs to be highlighted in
particular. Likewise, increasingly more studies of the Satversme and
the Latvian constitutional law are written in foreign languages, thus
promoting export of our constitutional experience and its integration
into the common Western legal tradition.?

20 Latvijas Republikas Satversmes komentari. VIIl nodala. Cilvéka pamattiesibas. Autoru kolektivs prof.
R.Baloza zinatniska vadiba. Riga: Latvijas Véstnesis, 2011; Latvijas Republikas Satversmes komentari.
VI nodala. Tiesa. VIl nodala. Valsts kontrole. Autoru kolektivs prof. R.BaloZa zinatniska vadiba. Riga:
Latvijas Véstnesis, 2013; Latvijas Republikas Satversmes komentari. levads. | nodala. Visparéjie noteiku-
mi. Autoru kolektivs prof. R.Baloza zinatniska vadiba. Riga: Latvijas Véstnesis, 2014; Latvijas Republikas
Satversmes komentari. Ill nodala. Valsts prezidents. IV nodala. Ministru kabinets. Autoru kolektivs prof.
R.Baloza zinatniska vadiba. Riga: Latvijas Véstnesis, 2017; Latvijas Republikas Satversmes komentari. V
nodala. Likumdo$ana. Autoru kolektivs prof. R.Baloza zinatniska vadiba. Riga: Latvijas Véstnesis, 2019;
Latvijas Republikas Satversmes komentari. Il nodala. Saeima. Autoru kolektivs prof. R.BaloZa zinatniska
vadiba. Riga: Latvijas Véstnesis, 2020

21 Valsts prezidenta Egila Levita uzruna izdevuma “Latvijas Republikas Satversmes komentari. Il nodala
"Saeima™ svinigaja atversanas pasakuma. https://www.president.lv/Iv/jaunumi/zinas/valsts-preziden-
ta-egila-levita-uzruna-izdevuma-latvijas-republikas-satversmes-komentari-ii-nodala-saeima-sviniga-
ja-atversanas-pasakuma-26386

22 For example: Rezevska D. The Republic of Latvia. In: Constitutional Law of the EU Memberstates.
2nd revised edition. Eds. Kortmann C., Fleuren J., Voermans W. The Hague: Kluwer Law International,
2014; Krima K., Plepa D. Constitutional Law in Latvia. Alphen aan den Rijn: Kluwer Law International
B.V, 2016; Ziemele I, Spale A., Jurcéna L. The Constitutional Court of the Republic of Latvia. In: The Max
Planck Handbooks in European Public law. Volume I1l. Constitutional Adjudication: Institutions. Eds. von
Bogdandy A., Huber PM., Grabenwarter C. Oxford: Oxford University Press, 2020.
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In the dialogue between the bodies of state power regarding the
understanding of the Satversme, the President of the State plays an
important role, which complies with the functions granted to them in
the Satversme.? President Egils Levits, in particular, has influenced
interpretation of the Satversme, elaborating the President’s opinion on
a separate law or a legal matter as significant supplementary source
of law.*

The annual seminars on constitutional policy, held in Birini Ma-
nor, continue to be relevant for the development of the Latvian consti-
tutional law, these have been organised for more than fifteen years by
the Institute of Public Law and Arvids Dravnieks, with lawyer Lauris
Liepa gathering peers to plan the seminar of the next year. It is custo-
mary that understandings of the most diverse aspects of the constitu-
tional order are approximated, creating oral folklore of this area as a
peculiar supplementary source of law.?®

The authors appreciate the positive responses they have received
from the readers following the first two publications of “Constitutio-
nal Law”, as well as the frequent suggestions during recent years that
the time has come for a new, repeated and supplemented edition.

23 For example: Valsts prezidenta Andra Bérzina 2012.gada 3.augusta raksts Nr. 281. https://www.pre-
sident.lv/storage/items/PDF/20120803.pdf; Valsts prezidenta Raimonda Vejona 2015.gada 7.novembra
raksts Nr. 284. https://www.president.lv/storage/art_description/file/23550/20151107-vestule.PDF;
Valsts prezidenta Raimonda Véjona 2016.gada 12.septembra raksts Nr. 453. https://www.president.lv/
storage/items/PDF/20160912_VestuleSaeimai.pdf.

24 For example: Valsts prezidenta Egila Levita 2019.gada 5.augusta pazinojums Nr. 3 “Par Latvijas
Republikas Satversmes 52. panta piemérosanu”; Valsts prezidenta Egila Levita 2020.gada 23.marta
pazinojums Nr. 8 “Valsts konstitucionalo organu darbibas pamatprincipi arkartéja situacija”; Valsts
prezidenta Egila Levita 2020.gada 16.novembra raksts Nr.408. https://www.president.lv/storage/
kefinder/files/0949_001.pdf ; Valsts prezidenta Egila Levita 2020.gada 11.decembra pazinojums Nr. 17
"Par valsts budZeta likumu paketi 2021. gadam".

25 Plepa D. Birini — valststiesibnieku vasaras festivals. Eseja, 05.08.2016. Available: https://juristavards.
Iv/eseja/269033-birini-valststiesibnieku-vasaras-festivals/
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The authors express their heartfelt gratitude to all their loved
ones, friends and colleagues, whose support, ideas and thoughts have
facilitated the making of the third edition of “Constitutional Law”. We
thank also journalists and opponents, who have constantly provided
catch questions to be preoccupied with, thus helping to shape the
content of this edition.

The third edition of “Constitutional Law” reflects the authors’ cur-
rent views on the theory and practice of constitutional law. Therefore,
the authors hope that readers will find this edition of the book inte-
resting and that it will lead to new thoughts and reflections on the
Satversme and constitutional law. The authors would feel satisfied
if the third edition of “Constitutional Law” would receive friendly
welcome among the readers and would be useful to both experienced
experts on the Satversme and to all wishing to master the art of the
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Chapter 1
CONSTITUTION

I. The concept of a constitution

1. Understanding of a constitution. A constitution is the foun-
dation of a state and of its legal system. The Senators of the Latvian
Senate have noted that “an indispensable element for each modern
state, but, in particular, for a democratic republic, is its legal structu-
re, which is defined by its constitutional, i.e., basic laws and which
characterise it in the international area as the respective subject of
law”.? A constitution characterises the identity of the respective sta-
te, encompassing not only law but also historical, political, national,
cultural and other extra-legal factors, which characterise the respec-
tive state. A constitution comprises also concrete pre-constitutional
and extra-constitutional facts, assumptions, postulates, legal and
other principles.?” Due to these reasons, a constitution is described
as a legal and a political document. Not in vain, the Constitutional
Court has recognised the close interconnection between law and po-
litics in the norms of the Satversme.? Alongside this, a constitution
encompasses increasingly more elements of political philosophy and

26 Latvijas Senata senatoru atzinums par Latvijas Satversmes spéka esamibu un Saeimas pilnvaram
okupacijas apstaklos. Latvju Zinas, 1948. 17.aprllis.

27 Valsts prezidenta Konstitucionalo tiesibu komisijas 2012.gada 17.septembra viedokl|a "Par Latvijas
valsts konstitucionalajiem pamatiem un neaizskaramo Satversmes kodolu" 90-102.punkts. See also:
V3eHzee V. FocyaapcTBo 1 KOHCTUTYLMA. In: FocyaapcTeeHHoe npaso Fepmarun. Uaensee M., Knpxod
M. (peq.) T.1. Mocksa: VIHCTUTYT rocygapcTea v npasa PAH, 1994, ¢.5-6.

28 Judgement by the Constitutional Court of the Republic of Latvia of 16 December 2005 in Case
No0.2005-12-0103, Para 17.
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ideology of the respective state order. This turns each constitution
into an important symbol of the national statehood. The text and the
spirit of a constitution determine the most important elements of the
national statehood, the preservation and development of which en-
sures the existence of a nation state. Thus, a constitution defines the
respective state as a political entity, grants legitimacy to it and envisa-
ges aims of the state’s politics.?

First and foremost, a constitution means defining the limits of
the state power; a constitution turns the actual state power into legal
power. A constitution is not an instrument of power for governing so-
ciety but a complicated system for restricting the state power for the
common interests of society. A constitution replaces human power
with the power of law.* It is recognised in the British political philo-
sophy that the king is the law in absolutism, whereas, in free socie-
ties, law is “the king”. Irrespectively of the immensity of power one
might gain, law is always above them. When law ends, in turn, tyran-
ny begins.’* Mechanisms for separation of powers and guarantees for
fundamental rights, included in the constitution, ensure that power is
no longer absolute, whichever institution of state power exercises it.

Alexander Hamilton has characterised this phenomenon as a limi-
ted constitution.®? Only actual and real limitation of the state power
in the legal and social reality means the existence of a constitution in
the respective state order.*® If the basic law of a state does not limit
the state power in the legal and social reality it cannot be considered
as being a constitution. Classification of various existing “constitu-
tions” as undemocratic, unliberal, ineffective, symbolical (myth) and

29 Pleps J. Latvijas valsts konstitucionalie pamati. In: Latvija un latviesi. Akademiskie raksti divos
séjumos. | séjums. Riga: Latvijas Zinatnu akadémija, 2018, 84. - 85.Ipp.

30 Ernits M. Constitution as a System. Tartu: University of Tartu Press, 2019, pp.16 - 17
31 Bingham T. The Rule of Law. London: Allen Lane, 2010, pp.4 - 8

32 Hamilton A. The Federalist No.78. In: Hamilton A., Jay J., Madison J. Federalist Papers: 85 Essays in
Defense of the New Constitution. Sweetwater Press, 2010, pp.591-601.

33 Sajo A. Limiting Government. An Introduction to Constitutionalism. Budapest: Central European
University Press, 1999, pp.7 - 16
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nominal constitutions might be of intellectual interest; however, such
“constitutions” do not ensure constitutionalism.*

A modern state is a constitutional state, in which the state power
is effectively restricted through the mediation of some legal princip-
les, traditions, and institutional mechanisms.* “The basic principle
of a state governed by the rule of law or a constitutional state is that
the state power in such a state is limited. In a state governed by the
rule of law certain limits have been set, which it may not and also
cannot exceed."® Constitutionalism as the model of state governance
is based on the principles of a state governed by the rule of law, de-
mocracy, and human rights.*” On the one hand, democracy demands
realisation of the people’s sovereignty and respecting the will of the
majority, as well as the legislator as the voice of the people’s will.
On the other hand, democracy requires respect for the separation of
powers, a state governed by the rule of law, independence of courts,
human rights, and other values of society.*

The very concept of “Satversme” semantically comprises the idea
of constitutionalism. Kronvaldu Atis created this word from the verb
“tvert” (to grasp) because “that is why people have adopted laws, so
that they would have refuge in times of need, to have Satversmes.”?
The Satversme guarantees to people legal protection and security. A
constitution is an act of constituent power, which creates the particu-
lar state and legal order. A constitution may be regarded as the social

34 Grimm D. Types of Constitutions. In: Rosenfeld M., Sajo A. (eds) The Oxford Handbook of
Comparative Constitutional Law. Oxford: Oxford University Press, 2012, pp.105 - 129

35 Sajo A. Limiting Government. An Introduction to Constitutionalism. Budapest: Central European
University Press, 1999, p.xiv.

36 KucTtakosckuit B.A. Jlekumn no rocynapcteeHHoMy npasy (obwee n ocobeHHoe). MockBa:
MOCKOBCKMI1 KOMMepYecKuin HcTuTyT, 1909, ¢.7.

37 European Commission for Democracy through Law (Venice Commission). Report on the Rule of
Law. https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2011)003rev-e
See also: Rosenfeld M., Sajé A. Constitutionalism: Foundations for the New Millenium. In: New Millenium
Constitutionalism: Paradigms of Reality and Challenges. Yerevan: Njhar, 2013, pp.11-22.

38 Barak A. The Judge in a Democracy. Princeton and Oxford: Princeton University Press, 2006,
pp.23-26.

39 Karulis K. LatvieSu etimologijas vardnica. 2.séjums. Riga: Avots, 1992, 159.Ipp.

25



contract, i.e., democratically accepted commitment of all citizens of
the state to live, in the name of their own and future generations,
in compliance with the fundamental values included in the consti-
tution and abide by them, as well as to ensure the legitimacy of the
state power and of the decisions adopted by it.** A constitution is the
mega norm of a legal system (the norm of norms).** “A constitution
itself is the basic legal order of a state. It cannot be derived from any
other legal norm. It is the manifestation of such political act, which
at a certain historical moment expresses the political will to create a
constitution and has actually won its place in the political reality.”**
It is recognised in legal science that a constitution is the basic law, in
compliance with which the governance of the state is organised and
which determines a person’s relations with the state and society.*
A commentary on the first provisional constitution of Latvia: “The
name “constitution” is used to designate the basic law of a state, its
Satversme, where the relations between the supreme state power and
its subjects are defined. In a narrow meaning, the word “constitu-
tion” denotes an act of the state, through which the rulers limits their
power and, on certain conditions, share it with their subjects.”** Hen-
ce, a constitution as the basic law of a state with the supreme legal
force defines the basic principles of the state order, guarantees for
a person’s rights and freedoms, as well as the form of governance -
structure of bodies of the state power and relations between them.
Likewise, a constitution outlines the state’s functions, as well as defi-
nes the relations between the state power and a person and society.*

40 Lietuvos Respublikos Konstitucinio Teismo 2004 m. geguZes 25 d. nutarimas. http://www.Irkt.It/
dokumentai/2004/n040525.htm

41 Schmitt C. Constitutional Theory. Durham and London: Duke University Press, 2008, p.62.
42 Horns N. levads tiesibu zinatné un tiesibu filosofija. Likums un Tiesibas, 1999, Nr.3, 71.Ipp.

43 Bopxo M. YupexaeHie 1 nepecMoTpb KOHCTUTYWIA. MockBa: M3aaHne M. u C. CaballHVKOBbIXb,
1918, ¢c.3.

44 Bite E. Latvijas pagaidu konstitUcija. Jauna Latvija, 1920. 3.marts.

45 barnav M.B. KoHcTuTYyLUnoHHoe npaso Poccuiickon defepauyunm. 4-e n3g. Mocksa: Hopma, 2004,
c.68.
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A constitution is a totality of directly applicable legal norms with
the supreme legal force within the legal system, rather than being a
declarative philosophical construct. A constitution aims to determine
the state power and regulate the procedure for exercising it, envisa-
ging limitations for it that are needed for sustainable existence of the
state order. A constitution has to be derived from the will expres-
sed by the people, and the people is the only source of a constitu-
tion’s legitimacy. No other power is legitimate outside the constitu-
tion, and all actions by the state must comply with the constitutional
requirements.*®

A constitution’s task is rationalisation of political life and political
integration of all citizens and societal groups in the state as a consti-
tution-based community.”” Thus, a constitution performs the function
of stabilisation, rationalisation (organisation), integration and security
(defence) of the state order.*

It is customary in constitutional law to analyse, within the fra-
mework of the concept of a constitution, positive legal acts with
supreme legal force, adopted by the constitutional legislator. Due to
this, the perception that the dominant form of a constitution is a writ-
ten and codified basic law of a state (mono-constitution) is extremely
popular, conceding in some cases that poly-constitutions also may
exist, i.e., constitutions consisting of several constitutional acts.* The
contemporary legal reality shows that the constitutional legislator
has not included all constitutional provisions in the text of the con-
stitution. First and foremost, general legal principles, which define
the nature of the particular legal system, is an essential element of
the constitution. Likewise, the constitutional court, rather than the

46 Grimm D. Types of Constitutions. In: Rosenfeld M., Sajo A. (eds) The Oxford Handbook of
Comparative Constitutional Law. Oxford: Oxford University Press, 2012, p.104

47 See more: Smend R. Constitution and Constitutional Law. In.: Jacobson A.J., Schlink B. (eds) Weimar.
A Jurisprudence of Crisis. Berkley, Los Angelos and London: University of California Press, 2002,
pp.213 - 248

48 Sileikis E. Alternatyvi konstituciné teisé. Antras pataisytas ir papildytas leidimas. Vilnius: Teisinés
informacijos centras, 2005, p.64. - 72.

49 Eglitis V. levads konstitiicijas teorija. Riga: Latvijas Véstnesis, 2006, 88.-92.Ipp.
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constitutional legislator, decides on the constitution’s content throu-
gh interpretation. Hence, it could be acknowledged that a codified
constitution is impossible and, also, only a written constitution is im-
possible.®® At the time, this phenomenon was precisely outlined by
Karlis Dislers who underscored that a correct decision on a state order
cannot be provided solely on the basis of its constitutional law.®* It
must be noted also with respect to the Satversme that it is consti-
tuted by several constitutional-level acts.5? The Constitutional Court
has validly concluded that, alongside the Satversme, the following are
valid constitutional-level acts: Act of Proclamation of the Republic of
Latvia of 18 November 1918, Declaration on the State of Latvia of 27
May 1920, Declaration “On the Restoration of Independence of the
Republic of Latvia” of 21 August 1991, and the constitutional law of
21 August 1991 “On the Statehood of the Republic of Latvia”. In addi-
tion to this, the Constitutional Court has found that the laws adopted
by the Saeima in the procedure set out in the second part of Article
68 of the Satversme are also to be recognised as being constitutio-
nal-level acts.*® Declaration on Restoration of the State of Latvia of
8 September 1944 is also to be considered as being a constitutional-le-
vel act.** The decision, adopted by the totality of Latvia’s citizens at
the referendum, in the procedure set out in the first part of Article 79
of the Satversme, to not determine another language alongside the
Latvian as an official language should also be included in the system

50 Gardner J. Can There Be a Written Constitution? In: Gardner J. Law as a Leap of Faith. Essays on Law
in General. Oxford: Oxford University Press, 2012, pp.89 - 124

51 Dislers K. Latvijas Satversme. In: Latvie$i II. Balodis K., Smits P, Tentelis A. (zin. red.) Riga: Valters &
Rapa, 1932, 147.Ipp.

52 Pleps J., Pastars E. Vai tautai nozagta suveréna vara? Jurista Vards, 2002. 22.oktobris, Nr.21(254).
See more.: Jelagins J. Tiesibu pamatavoti. In: Jelagins J. Latvija cela uz tiesiskumu. Rakstu krajums.
Riga: Tiesu Namu Agentira, 2020, 99. - 102.Ipp.

53 Judgement by the Constitutional Court of the Republic of Latvia of 29 November 2007 in Case
No. 2007-10-0102, Para 56.3. and Para 62.

54 See more: Pleps J. Latvijas Centralas padomes 8.septembra deklaracijas valststiesiska nozime.
Jurista Vards, 2018. 4.septembris, Nr. 36 (1042).
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of constitutional-level acts.”® Article 150 of the Constitution of the
Republic of Lithuania provides expressis verbis that four acts should
be regarded as the constituent part of this constitution, i.e., the con-
stitutional law “On the State of Lithuania” of 11 February 1991 and
the constitutional act of 8 June 1991 “On the Non-Alignment of the
Republic of Lithuania to Post-Soviet Eastern Unions”, as well as the
law of 25 October 1992 “On the Procedure for the Entry into Force
of the Constitution of the Republic of Lithuania”. Lithuania ensured
membership in the European Union, in turn, by a separate constitu-
tional-level act of 13 July 2004 “On Membership of the Republic of
Lithuania in the European Union”, the existence of which is refer-
red to by Article 150 of the Constitution of the Republic of Lithua-
nia.’® Alongside constitutional-level acts, the Act on Restoration of
the State of Lithuania of 16 February 1918, Act on the Restoration of
Independence of the State of Lithuania of 11 March 1990, as well as
the Declaration adopted by the leadership of national partisans on
16 February 1949 are of fundamental importance in the Lithuanian
legal system.*” These examples reflect the comparable reality of con-
stitutional law with the trend of the codified text of a constitution to
become overgrown, over time, with other constitutional-level acts or
to continue maintaining the validity of the previous constitutional-le-
vel acts.*

All constitutions are written in conviction that they will deter-
mine the constitutional order for indefinite time. Also at the Latvi-
an Constitutional Assembly, one of its deputies noted that the Sat-
versme would determine the state order for many generations to

55 See more.: Pleps J. Krievu valoda péc tautas nobalso$anas. Jurista Vards, 2012. 28.augusts,
Nr.35(734).

56 Zalimas D. Pratarmé. In: Lietuvos konstitucionalizmas. IStakos, raida ir dabartis. Vilnius: Lietuvos
Respublikos Konstitucinis Teismas, 2018, p. 10. = 11.

57 See more: Griskevi¢ L., Machovenko J., Pauzaité-Kulvinskiené J., Vaicaitis V.A. Lietuvos konstitucio-
nalizmo istorija (Istoriné Lietuvos Konstitucija). 1387 m. - 1566 m. - 17917 m. - 1918 m. - 1990 m. Vilnius:
Vilniaus univesiteto leidykla, 2016, p. 202. — 245.

58 Grimm D. Types of Constitutions. In: Rosenfeld M., Saj¢ A. (eds) The Oxford Handbook of
Comparative Constitutional Law. Oxford: Oxford University Press, 2012, p.106
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come.* Whereas with respect to Declaration on the State of Latvia
of 27 May 1920, which defined the fundamental principles of the
Latvian state order, its authors openly admitted: “This Declaration is
to be considered as being the basic law of the State of Latvia. It is
not of provisional nature, it is the fundamental law issued once and
for all.”®® The unchangeability of a constitution is not ensured by the
unchangeability of some of its provisions or cumbersome procedure
of amending but by recognition of the constitution and the state or-
der, established by it, in society and exclusion of the discussions on
possible reforms from the political agenda. Ferdinand Lassalle once
recognised that the genuine constitution of a state is constituted by
the real, actual power relations existing within the state; i.e., the writ-
ten constitution is said to be stable and authoritative only if it com-
plies with this balance of powers existing in society.®! Similarly, Janis
Pliek$ans (Rainis) also has concluded: “The genuine constitution of a
country exists only within the relations and in the proportions of the
actual societal forces. [..] If a new constitution is made, it should be
taken into account that it is not enough to cover by writing a sheet of
paper but the allocation of actual forces needs to be changed.”®* Hen-
ce, constitutions, essentially, are written with the conviction regar-
ding their sustainability; i.e., their authors hope to achieve, with the
constitution’s help, consensus among certain political forces and so-
ciety regarding the stability of the constitutional order, which would
guarantee its perpetuity. Mostly, such constitutions have been elabo-
rated in conviction that the democratic state order is the best possible
model of the constitutional order and that the people will never want
another order.

59 Transcript of the sitting (2nd sitting) of IV session of the Latvian Constitutional Assembly on 21
September 1921.

60 Transcript of the sitting (1st sitting) of IV session of the Latvian Constitutional Assembly on
20 September 1921.

61 Jlaccanb ®. CywHOCTb KOHCTUTYLiW. In: [dtoru J1. O6WwecTBO, MMYHOCTb ¥ rocyaapcTBo. CaHKT-
MeTepbypr: M3aaTenscTo “BecTHuka 3HaH1s", [b. g.], c.77.

62 Rainis J. Kas ir satversme. In: Rainis J. Kopotie raksti. 18.sgjums. Riga: Zinatne, 1983, 396.Ipp.
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2. Basic norm of the legal system. The act on proclaiming a state
is an order given by the people, in the implementation of which a
constitution is drafted.®® Usually, the proclamation of a state is annou-
nced in a solemn act on the establishment of a state, alongside with
an official announcement on the creation of a new state. The procla-
mation acts of states are predominantly based on similar principles,
historically inspired by the United States Declaration of Independen-
ce of 4 June 1789. Implementation of the sovereignty of the people,
the right to self-determination, guarantees of human rights and other
ideas of constitutionalism were declared exactly by the text created
by Thomas Jefferson.® The Proclamation Act of the People’s Council
of Latvia of 18 November 1918 was worded as an appeal “To the Ci-
tizens of Latvia!”, signed by the Prime Minister of the Provisional Go-
vernment Karlis Ulmanis and Deputy-Chairman of the People’s Cou-
ncil Gustavs Zemgals. Thus, the proclamation act of Latvia is of local
nature; it is an announcement to the citizens of their own country
regarding the foundation of an independent state. The proclamation
act reflects the basic norm of the Latvian legal system — the will of the
Latvian people as the sovereign to establish an independent State of
Latvia, based on certain principles.® In proclaiming the Republic of
Latvia, Karlis Ulmanis underscored that “everyone, without differen-
tiation as to their ethnicity, is called upon to help because the rights
of all ethnicities will be ensured in Latvia. It will be a democratic
state of justice, with no place in it for oppression or injustice”.* Lat-
via developed as a democratic, socially oriented state, where justice
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Ipp.

65 Rezevska D. Legal Methods in Latvia's Legal Arrangement and European Integration. In: European
Integration and Baltic Sea Region: Diversity and Perspectives. Muravska T, Petrov R., Sloka B., Vaivads
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would rule and which would be based on the principles of Western
democracies.®”

The Constitutional Court has emphasised that Latvia’s legal sys-
tem is defined by its basic norm that Latvia is an independent de-
mocratic state, as well as the general legal principles of a democratic
state governed by the rule of law, derived from this basic norm.® "The
presumption of a basic norm is the conviction, existing in the legal
mind or consciousness, regarding the empowerment and correctness.
The basic norm makes those applying legal norms brave and infallib-
le, acting within the framework of this empowerment.”® The state’s
obligation to comply, in its actions, with the general legal principles
of a democratic state governed by the rule of law, inter alia, the prin-
ciple of human dignity, the principle of a state governed by the rule of
law, the principle of a socially responsible state and the principle of
sustainable national development, follows from the basic norm of the
Latvian legal system.”

The concept of basic norm reflects Hans Kelsen’s theoretical ideas
regarding the legitimacy of a legal system and constitution. Hans Kel-
sen held that a constitution was not the foundation of a legal system;
another norm also determines the procedure for adopting a constitu-
tion. The pre-condition for the validity of a valid constitution had to
be sought in previous constitutions, until the first constitution was
found, which was established by power and not by a legal act .”* The
basic norm, in turn, is the acme of the legal system, which determi-
nes the validity of all norms, inter alia, the procedure for adopting

67 Stradin$ J. 18.novembra Ulmanis (Latvijas Republikas pirmais Ministru prezidents). In: Karlim
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the first constitution.”” Hans Kelsen wrote that the basic norm of any
system of religious norms defined that someone should be the God
and all authorities were created by His will. Similarly, the basic norm
of a legal system envisages that someone should be the author of the
constitution and that they are empowered to create the constitution.”
The basic norm is the act of the sovereign’s political will to establish a
state with a certain political regime, empowering a certain institution
or persons to adopt the first constitution of a state. "The sovereign
is the source of the basic norm. The content of the basic norm is the
sovereign’s will. Thus, the sovereign’s will defines the content of the
basic norm, i.e., in what kind of state the sovereign wishes to live.””*
It is underscored in commentaries on the Satversme that, legally
and politically, the proclamation act of 18 November 1918 is even
more important than the Satversme itself.”> The act of proclamation
includes declaration of the fundamental constitutional principles of
the state as well as the task given to the Constitutional Assembly to
determine the Satversme and relations with foreign countries, abi-
ding by these principles. The Satversme, like the first and the second
provisional constitution, implements the act of proclamation as an
actually functioning constitutional order, remaining linked to the fun-
damental principles of statehood, defined in the act of proclamation.
“Proclamation of the State of Latvia by a certain group of citizens is to
be considered as sufficient grounds for the establishment of the state,
popular vote (referendum) of the people living on the territory of Lat-
via was not needed for this purpose. The proclamation act of 18 No-
vember 1918 must be accepted by all institutions, inter alia, courts, as
an act of state law, the lawfulness of which, contrary to the plaintiff’s
opinion, not only need not to be substantiated but it even should not
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be done."”® The constitutional legal foundations of the State of Latvia
are defined by the proclamation act of 18 November 1918, which has
been confirmed by Declaration on the State of Latvia of 27 May 1920.
The Constitutional Assembly of Latvia was linked to the proclamation
act as the basic norm, in deciding on the basic laws of Latvia. Likewi-
se, the constitutional legislator also, within the framework of the Sat-
versme, is linked to the act of proclamation, i.e., reviewing of the pro-
clamation act and the basic principles of statehood included therein
is not admissible in the procedure of Article 76-79 of the Satversme.
By recognising the act of proclamation as the foundation of Latvia’s
statehood it can be concluded that the constitutional legislator may
act within the framework of Latvia’s constitutional legal foundation,
supplementing to or reviewing the constitutional regulation but has
not been empowered to determine a new constitution, i.e., to amend
the constitutional legal foundation of Latvia.””

3. A constitution’s place in the hierarchy of normative acts. John
Marshall, the Chief Justice of the US Supreme Court, declared in 1803
that “the constitution is either a superior, paramount law, unchange-
able by ordinary means, or it is on a level with ordinary legislative
acts, and like other acts, is alterable when legislature shall please to
alter it. [..] if the latter part be true, then written constitutions are
absurd attempts, on the part of the people, to limit a power in its own
nature illimitable””®. To fulfil its functions in limiting the state power
and protecting a person’s rights, a constitution should be a totality
of legal norms with the supreme legal force. Within the doctrine of
constitutional law, it cannot be recognised that a national constitution
is not the supreme legal norm within the particular legal system.”®
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“Pursuant to the idea of a constitution, the constitution is above “the
other” law, and, thus, with respect to validity and substantiation, no
regress is possible."®® Hence, the principle of the constitution’s supre-
macy is a mandatory element of constitutionalism.

Constitution as the act of constituent power, which the sovereign
people have issued for self-regulation is superior compared to the
laws that the legislator, elected by the people, issues in the regular
legislative procedure. The idea of superlegalism or constitutionalism
follows from this presumption.®® A prior constitutional law may not
be amended in the regular legislative way, and all valid laws must
comply with the precepts of the constitution. Often, the supreme for-
ce of the constitution is defined in a norm of the constitution itself.
Thus, for example, Article 3 of the Constitution of the Republic of
Lithuanian of 1 August 1922 provided that no law that was incompa-
tible with the constitution would be in force in the State of Lithua-
nia. Whereas Article 3 of the Basic Law of the Republic of Estonia of
15 June 1920 envisages that the Estonian state power may be exerci-
sed pursuant to the Basic Law and laws, which have been adopted in
the procedure set out in the Basic Law. The Satversme does not refer
directly to the supreme force of the Satversme; however, indirectly it
can be derived from Article 85 of the Satversme, which provides that
the Constitutional Court has the jurisdiction to review cases regar-
ding compatibility of laws with the Satversme.®* Supremacy of the
constitution per se follows also from those constitutions, where this
principle is not defined expressis verbis with sufficient certainty.® It
is derived from the generally accepted Hans Kelsen’s idea of the hie-
rarchy of normative acts. Since the constitution defines the procedure

80 Forlenders H. Iztulkotajs ka suveréns ar neierobezotu varu. Likums un Tiesibas, 2007, Nr.10(26),
300.Ipp.

81 [ypaeHeBckuin B.H. MHOCTpaHHOE KOHCTUTYUMOHHOE NpaBo. JleHnHrpaa: [ocyfapcTeeHHoe
nsnatenscTeo, 1925, ¢.29

82 Jelagins J. Tiestbu pamatavoti. In: Jelagins J. Latvija cela uz tiesiskumu. Rakstu krajums. Riga: Tiesu
Namu Agentara, 2020, 117.Ipp.

83 [1a6n0 B.K. CynebHast oxpaHa KOHCTUTYLMI B BypyasHbix rocygapcteax v 8 CCCP. Mockea: HKIO
PC®CP, 1928, ¢.7.

35



for issuing all laws and other legal acts, it, accordingly, is the supreme
legal force.®* The supreme legal force of constitutional norms is to be
determined in accordance with the qualified procedure established
for adopting and amending the constitution, which differs from the
procedure for adopting regular laws. Laws, which have been adopted
in qualified procedure, usually have the force of a higher law vis-a-vis
regular laws.

Constitutional provisions have supreme legal force vis-a-vis all
other normative acts in the particular legal system; however, norms
with different legal force may exist within the constitution itself. The
norms, which define the basic idea of a constitution and for which
usually even more qualified procedure of amendments is established,
compared to other constitutional norms, or norms, which have been
declared to be unalterable, turn into norms with the supreme legal
force within the framework of one legal document. All other consti-
tutional norms, as well as the practice of applying the constitution
must be aligned with the basic principles of the constitution. An opi-
nion has been expressed in legal science that such norms are on a
supra-constitutional level, i.e., that they have higher legal force com-
pared to other constitutional norms.*

The enumeration of the Satversme’s articles, included in its Ar-
ticle 77, is the conceptual basis for the Satversme, i.e., the norms, in
which the ideas of Latvia’s democratic statehood are concentrated, on
which the rest of the Satversme and the entire state order of Latvia
and the legal system in general have been constructed, is the con-
stitutional legal basis for the entire State of Latvia. Article 77 of the
Satversme, establishing qualified procedure for amending Articles 1,
2, 3, 4, 6 and 77 of the Satversme, grants to these constitutional norms
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a higher legal force than to the other norms of the Satversme.*” Hence,
Articles 1, 2, 3, 4, 6 and 77 of the Satversme are to be recognised as
positive legal norms with the supreme legal force.*

The principle of a constitution’s supremacy does not exclude the
principle of the supremacy of international and the European Union
law. If the constitution is duly open to the state’s membership in the
international community and the European Union then recognition
of the supremacy of international and the European Union law is one
of the mandatory elements in the constitution. In the case of Latvia,
with the mediation of Article 68 of the Satversme, the supremacy of
international law and the supremacy of the European Union law in
the Latvian legal system is constitutionally recognised.®

4. Preamble to a constitution. Preambles are an important element
in the texts of constitutions. The preamble to the constitution reflects
the decisions of utmost importance for society, which have been the
grounds for adopting the constitution. The preamble to the constitu-
tion can be used to define the national constitutional identity and un-
derstand the constitutional legislator’s will.®® The preamble to a con-
stitution is not only a text of philosophical, political or moral nature,
it also carries a normative load. The general legal principles of a state
order, reflected in the preamble, per se are norms with the supreme
legal force. Likewise, no constitutional norm may be interpreted by
ignoring the framework of the preamble to the constitution.’* Usually,
preambles to constitutions are drafted with the aim of reflecting the
historical circumstances, in which the constitution has been adop-
ted, the purposes and most important principles of the constitution,
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societal values and political directions, as well as a person’s rights
and freedoms.? A preamble may serve not only as the source for in-
terpretation of a constitution but also may include references to the
validity of other acts. For example, the Preamble of the Constitution of
France of 1958 (the Fifth Republic) included references to the Declara-
tion of the Rights of Man and Citizen of 1789, and the Preamble to the
Constitution of France of 1946 (the Fourth Republic). The preamble
has the special task to define the fundamental relations between the
state and the constitution. The preamble, without prejudice to the
legal content of constitutional provisions, points to the authority of
the constitutional norms beyond law, as well as to the intentions and
considerations of the constitutional legislator. A preamble reflects the
most important constitutional origins and ideas, thus, manifesting it-
self as the interface between the state and constitutional theory.”

The Satversme is one the few constitutions to which an extensive
preamble was added during its term of validity — the Introduction to
the Satversme of 19 June 2014.% Initially, the Satversme had a conci-
se Introduction, i.e., one introductory sentence.? The Constitutional
Court has used the initial introductory sentence of the Satversme to
come to the conclusion that, in the Satversme, the people of Latvia
had restrained themselves.? "The introduction to the Satversme pro-
ves that the people of Latvia had undertaken to exercise their sove-
reign power only in compliance with norms of the Satversme and in
the procedure set out therein.”?”
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The elaborated Introduction to the Satversme of 19 June 2014 sets
out the obligations of the Latvian State within the Latvian legal sys-
tem. The first paragraph in the Introduction to the Satversme indi-
cates the aims for the existence of the Latvian State, which define
the framework for the state’s actions and demand implementation of
certain policy. The fourth paragraph of the Introduction to the Sat-
versme characterises the Latvian state order from the constitutional
law perspective and points to the most important general legal prin-
ciples in the state order, which define Latvia’s constitutional iden-
tity. For example, the Introduction to the Satversme points to human
dignity and personal freedom as the foundation of the Latvian State.
The sixth paragraph of the Introduction to the Satversme, in turn, for-
mulates the basic postulates of the national foreign policy. The fifth
paragraph of the Introduction characterises the Latvian society, its
values and foundations for organising life, as well as sets out some
responsibilities of a person towards the state and society. The Con-
stitutional Court applies the Introduction to the Satversme in its case
law to interpret other norms of the Satversme, likewise, it has derived
the existence of some constitutional-level norms within the Latvian
legal system from the Introduction to the Satversme.*

Also the valid constitutional-level acts — Declaration of the Supre-
me Council of 4 May 1990 “On the Restoration of Independence of
the Republic of Latvia” and the constitutional law of 21 August 1991
“On the Statehood of the Republic of Latvia” — have quite elabora-
ted preambles, which, in particular, applies to the Declaration of
4 May 1990. The preamble presents the historical development of
the Republic of Latvia, provides legal substantiation for the right of
the Latvian people to establish an independent state on 18 Novem-
ber 1918 and to restore independence of the Republic of Latvia on
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4 May 1990.' The Constitutional Court has concluded that “The ru-
les included in the Declaration of Independence concretize the doc-
trine of state continuity of Latvia, which is provided by Article 2 of
the Satversme in accordance with the rules of international law. This
is the official opinion of the Republic of Latvia on the issue that the
Republic of Latvia that was founded on November 18, 1918, despite
the aggression and occupation by the USSR that took place in 1940,
has continued its uninterrupted existence.”'** The preamble to the
constitutional law of 21 August 1991 fully confirms and enshrines the
continuity of the Latvian State.!"?

5. Formal and substantive constitution. It is customary in the con-
stitutional law to differentiate between the formal and the substanti-
ve constitution. In explaining the concept of a formal constitution,
Karlis Dislers wrote: “The basic principles of a state order tend to be
expressed in a separate act, adopted the by the people themselves or
a by a constitutional assembly, elected by the people; this act is cal-
led the constitution or the constitutional law. Understanding as the
constitution such special law, issued by the respective authoritative
power, we designate the formal concept of the constitution.”'* The
formal constitution, essentially, designates a set of legal norms with
the supreme legal force within the legal system that regulates the is-
sues of constitutional law. Hence, understanding of the constitution is
closely linked to the understanding of a legal norm. With understan-
ding of a legal norm changing, also understanding of the formal con-
stitution should change.

In the doctrine of legal positivism, where law is limited to the
legal norms adopted by the legislator, the inclusion of one or several

100 See more: Levits E. 4.maina Deklaracija Latvijas tiesibu sistéma. In: 4.maijs. Rakstu, atminu un
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normative acts, adopted by the constitutional legislator, in the un-
derstanding of formal constitution was justified. However, presently,
when the concept of law comprises not only the norms adopted by
the legislator but also the general principles of law, understanding
of formal constitution needs to be accordingly revisited. Within the
framework of the doctrine of natural law, the concept of formal con-
stitution comprises not only the positive legal norms, adopted by the
constitutional legislator), but also (and first of all) the general legal
principles of a democratic state governed by the rule of law. Not only
the legislator, the constitutional legislator also is bound by the general
principles of law.** Within the framework of the doctrine of natural
law, understanding of the formal constitution should include not only
the constitutional norms adopted by the constitutional legislator but
also the general legal principles of a democratic state governed by the
rule of law. Hence, the formal constitution consists of two types of
norms - norms adopted by the constitutional legislator and the gene-
ral legal principles of a democratic state governed by the rule of law.
The constitutional legislator is no longer called upon to define the
formal constitution in full. The content of the formal constitution is
constituted by the general legal principles of a democratic state gover-
ned by the rule of law, whereas the constitutional legislator keeps its
discretion in those areas, where the general legal principles envisage
various possibilities for regulating the respective matter.'®> Nowadays,
the formal constitution is no longer solely the set of positive norms
defined by the constitutional legislator, but rather a complicated sys-
tem of written legal norms and general legal principles, which must
be interpreted and applied in its entirety.'®® Thus, the formal constitu-
tion comprises not only the constitution adopted by the constitutional
legislator as one or several normative legal acts but also the general
legal principles.

104 Rezevska D. Visparégjo tiesibu principu nozime un piemeérosana. 2.izd. Riga: Daigas Rezevskas
izdevums, 2015, 126. - 127.Ipp.

105 Ibid, 43. — 45.Ipp.

106 Pleps J. Satversmes iztulkoSana. Riga: Latvijas Véstnesis, 2012, 24. — 28.Ipp.

41



In explaining the concept of substantive constitution, in turn, Kar-
lis Dislers has underscored: “This concept must be understood as the
existing state order in its main components and the relations betwe-
en these components, irrespectively of whether these relations have
been designated and whether their relations have been defined in a
written act or not. [Therefore]| every state has its own constitution,
i.e., the actually existing state order, based on the actual balance of
powers found in society."” The concept of substantive constitution
reflects changes in the content of the formal constitution, which have
occurred in the practice of its application. At the time, Karlis Dislers
wrote that, in all states, unwritten norms, based on precedents of the
state law, existed alongside the written constitution, supplementing
the written constitution and gradually transforming it to a greater or
lesser extent.'® Transformation of a constitution denotes those formal
changes to the constitution that happen to the formal constitution
without the interference by the constitutional legislator, by amending
the text of the constitution.’ “[Such] transformations are recorded
neither in the formal constitution nor in the written law, but gain
recognition and force by way of constitutional customary law, gradu-
ally developing from the constitutional practice, in accordance with
the real-life requirements."'*® The substantive constitution is formed
by interpretation of the Satversme, in particular, interpretation of the
Satversme, provided by the Constitutional Court of the Republic of
Latvia, constitutional traditions and the normative assessment of the
Satversme through legislation.'"
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Traditionally, the constitutional tradition has been conferred gre-
at significance in the Latvian constitutional order.'? This fact brings
the Latvian constitutional law closer to the British constitutional
law with its widely recognised and applied doctrine of conventional
norms.'** However, the constitutional tradition is a broader concept
of state law than conventional norms, since the latter are to be consi-
dered as being the unwritten norms (of customary law), which have
evolved in the practice of applying the constitution. Alongside the
conventional norms or constitutional custom, in Latvia, the constitu-
tional tradition is formed by the prevailing opinion of scholars of con-
stitutional law and some ceremonial activities of constitutional insti-
tutions.'* Since its establishment, the Latvian constitutional tradition
has accepted the legislator’s right to further specify many issues of
constitutional law by laws.'*® In several instances, the Satversme even
directly envisages the legislator’s mandate to define by law details of a
constitutional law issue. The legislator, by drafting and adopting such
laws, specifies the regulation of the Satversme or provides normative
interpretation of the wordings found in the Satversme. The normative
interpretation of the Satversme found in laws is to be considered as
“natural addition to and development of our Satversme.”"'® Transfor-
mation of the formal constitution results in the establishment of the
substantive constitution. The substantive constitution, alongside the
formal constitution, should comprise interpretation of the constitu-
tion through legislation, findings in case law regarding the scope of
constitutional norms, and the constitutional tradition.
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Il. Constituent Power

1. People’s constituent power. The principle of the people’s sove-
reignty is the foundation of constitutionalism. The people’s right to
elaborate the constitution as the draft structure of the state and the
plan in people’s striving for happiness cannot be restricted. The peo-
ple have the right to choose a political regime of their liking; however,
this choice should be free, it cannot be imposed; a free basic decision
by the people on the adoption of the constitution defines the type of
political co-habitation within the state.!'” The right and the ability to
create its own state and determine the constitution of this state are
vested in the people. This right and ability is denoted as the people’s
constituent power. The right to constituent power is primordial and
inalienable.'® It is the most important power of the people - to issue
the supreme basic law (constitution). The fairness of people, which,
on the basis of political equality, sets the limits of power and subor-
dination to everyone, is put into the foundation of the constitution.!*
The principle of democracy requires that the people is the power that
adopts the constitution. This is consistent with the basic concept that
political society, generally, should be based on the majority vote of
its members.'?® This understanding is rooted in the principle of the
people’s sovereignty.

The constituent power granted to the people is constitutional in-
novation introduced by abbot Emmanuel-Joseph Sieyes.!** Transfer-
ring the power of the monarch, the legitimacy of which was justified
by religious notions and the traditional way of doing things, to the
people was a revolutionary idea. The constituent power granted to the
people was vested with attributes characteristic of the God - potestas
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constituens, norma normans, creatio ex nihil. It replaced the divine
world order by a social political order defined by the people.'* It
should be taken into account that the people as the sovereign exerci-
ses the constituent power and establishes the basic norm of the legal
system, which is something more than the totality of all citizens with
the right to vote or the majority of citizens with the right to vote.
The sovereign, which exercises the constituent power, is the histo-
rical people, comprising all generations of citizens, the ones that are
no more, those who are not yet, as well as the present generation.
The people is an immortal sovereign, existing throughout centuries, it
unites in one common fate all the past, present and future generations
of citizens.'”® In defining the basic norm of the legal system and the
constitution, the people express free political will regarding establish-
ment of the state order, which results in a constitution as a written
imperative and generally binding act of the constituent power. The
constitution transforms the dynamic constituent power, which freely
creates and shapes the state order, into static constituent power, whi-
ch is recorded in the constitution. After the basic norm has been defi-
ned and the constitution has been adopted, the constituent power no
longer may act freely because further actions are determined by the
constitution.'® In a democratic state governed by the rule of law, the
constitution restricts also the people themselves, i.e., the existing to-
tality of citizens has the right to exercise the power granted to it only
within the scope and in the procedure defined in the constitution.'*
The process of drafting the constitution should be transpa-
rent, which can be ensured only by public discussions of the draft
122 Bockenforde E.-W. The Constituent Power of the People. A Liminal Concept of Constitutional Law.
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constitution. All significant social and political forces must be invol-
ved in discussions on the constitution because, in a democratic so-
ciety, the totality of citizens comprises many and ideologically diverse
social groups, common interests and parties with different interests
and notions of the shared future within the state.'* The constitution
should be able to integrate the totality of citizens in a common fate
and unite it, rather than fight against the worldview and conviction of
some societal groups. A sustainable constitution is never a triumph of
the opinions held by one societal group but is a complex compromise
of political discussions, which defines the non-partisan vision of the
future, shared by all.

The constituent power is an essential element of the people’s so-
vereign power, which includes discretion with respect to the funda-
mental constitutional norms. The constituent power comprises the
right to adopt and to amend the Satversme. In accordance with the
concept of abbot Sieyes, the constituent power (pouvoir constituant)
is separated from other powers, which are either elected or appointed
(pouvoir constitué).'® It is accepted also in the Latvian constitutional
law that the adoption and change of the constitution is an act of the
constituent power. The constituent power is vested in the people, and
it differs from the legislative, executive and judicial powers. The con-
stituent power of the people is not linked to and cannot be linked to
any rules. The people may exercise the constituent power themselves
or with the mediation of their representatives.!*

2. Exercising the constituent power. Exercising the constituent
power is a fundamental political decision, which changes the existing
state order.'® Conditionally, the constituent power has the right to
adopt the constitution and to review the constitution. The right to
adopt the constitution as the exclusive competence of the sovereign,
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i.e., of the people, comprises the right to amend the foundations of
the constitution and the state order, as well as the right to even renou-
nce the statehood entirely.*® Whereas the right to review the consti-
tution is change of the constitutional regulation in procedure defined
in the constitution itself, without encroaching upon the constitutional
foundations. The Constitutional Court of the Republic of Latvia has
made a similar conclusion regarding the scope of the constitution:
“The Satversme divides the power of Satversme among the body of
Latvian citizens and the Saeima; however, it guarantees the exclusive
rights to deal with the fundamental norms of the Satversme of the Lat-
vian people, namely, to repeal the constitution or to establish a new
constitutional order. Moreover, Article 76 of the Satversme delegates
to the Saeima only the power to review the Satversme, which differs
from the constituent power of the Latvian people since it is related
to fundamental constitutional principles. The Saeima is authorized
to make constitutional amendments within the framework of the
existing constitution, but the Saeima as a constitutional institution
of the State power cannot be authorized to change the basis of the
constitutional order or to renounce the existence of the State, since
only the people as the carrier of the constituent power can decide
on this issue.”**! Similarly, the Satversme grants the power to review
the Satversme also to the totality of Latvian citizens, as the second
legislator in this state order. Norms and principles of the Satversme
are binding also upon the totality of Latvian citizens as the legislator
who must comply with the jurisdiction granted to it and must exer-
cise its rights appropriately.'*? The totality of Latvian citizens has the
right to amend the Satversme (also Articles 1, 2, 3, 6 and 77 of it) but
only in such a way as not to infringe upon the core of the Satversme.
Nobody, including the totality of Latvian citizens, may exercise the
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right vested in them to destroy the State of Latvia or its democratic
state order.’*

The constituent power is extraordinary and special legislative
power, which should not be exercised by the ordinary legislator but
by a separate body of the state power with special authorisation by
the people. An institution with both the constitutional and legislative
power should be considered as being the absolute sovereign; howe-
ver, any unlimited power is despotic power. This was the reason why
it was considered that the parliament cannot be granted the func-
tions of the constituent power because the totality of citizens elects
the deputies so that they would represent their interests within the
framework of the existing constitution, not to amend it. The body of
state power exercising the constituent power, in turn, could not be
granted the functions of legislation, administration of justice or the
executive power.’ Due to these reasons, the practice spread in the
former British colonies in North America of entrusting the drafting
of the constitution not to the parliament but to a special assembly
of the peoples’ deputies — the convention, which, acting in the name
of the people, drafts the constitution, which the people approve by
voting. This established the principle that the constitution is issued
by the people but simple laws — by the parliament .'** In the USA, the
constitutional principle that the people is the source and foundation
of power has not changed: “We the People of the United States,” is the
eternal source of all power, all mandates are derived from “us”, and
only “we” have the right to amend the constitution.**

Abbot Sieyes perfected the theory of constituent power for the
needs of the French Revolution. Since the people themselves cannot
convene and draft the constitution, abbot Sieyés developed the sys-
tem for adopting the constitution in the name of the people’s will
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when special representatives may exercise the constituent power as
the people’s deputies (vice populi).’®” These representatives, like the
people themselves, are not bound by any rules but can exercise only
the constituent power. They are not ordinary legislators who could
be entrusted with the legislative power. The idea of the constitutional
assembly as a specially elected extraordinary legislator, whose task is
to define the state order and adopt the Satversme, is based on abbot
Sieyes’s concept.'®

Abbot Sieyes held that it was not necessary for members of society
to exercise the constituent power individually because they could
trust the deputies who had convened solely for this purpose; howe-
ver, these representatives of the people may not perform the functions
of other powers.” However, in practice, the National Assembly assu-
med the functions of both the constituent power and the legislator.
It must be noted that Karlis Dislers also supported the admissibility
of merging the constituent and the legislative power because they all
were said to flow into one source — the people themselves. In a genui-
ne democracy, the source of all laws is the same — the people’s will,
and the procedure for issuing them is the same — the people’s vote.'*
The Latvian Constitutional Assembly also exercised both the consti-
tuent power and the right to legislate.™!

Nowadays, the rights vested in the people may be exercised also
in other ways. The constitution may be adopted or amended by the
constitutional assembly, chosen by the people, which adopts the con-
stitution by the qualified majority of two-thirds of votes or the regular
majority vote; the constitutional convent, elected by the people, usu-
ally transfers the draft constitution elaborated by it for the people’s
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vote, and the people themselves later adopt the draft submitted by
it in a national referendum. Likewise, the parliament also can adopt
the constitution and amendments to it in the framework of a special
procedure. In the modern state, the laws and, usually, also amend-
ments to the constitution are adopted by the legislator, elected by the
people; however, proposals to separate the constituent power from
the legislative power are encountered because the one who has both
powers is the absolutely sovereign. Representatives of this opinion
considered that the mandate to amend the constitution should be ta-
ken out of the parliament’s jurisdiction, the parliament may not have
the right to amend the basic law because the deputies are not given
the task to amend the basic law of the state but to represent the peop-
le’s interests in compliance with the existing constitution.

3. Restrictions on the constituent power. Following adoption of
the constitution, the people may amend the constitution only in the
procedure and scope envisaged in it. This means that, in a democratic
state governed by the rule of law, the constitution restricts the peo-
ple’s constituent power.** Likewise, the right to amend the consti-
tution, granted to the constituent power, is not a mandate to adopt a
new constitution or essentially revisit the fundamental principles of
the constitution because the constitutional identity must be preserved
also at the time of amending the constitution.'** Abbot Sieyés, howe-
ver, believed that no constitutional provisions restricted the consti-
tuent power of the people. The way, in which the nation wants, does
not matter; it is sufficient that it wants it; all forms are good, and its
will is always the supreme law.'** However, in the modern state, the
constituent power loses its unrestrictedness. No constitutional legis-
lator can disregard and ignore those values and conviction, on which
the generally recognised legal norms are based. Those who exercise
the constituent power may not infringe upon the dignity and rights of
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individual persons because they are the core of any democratic con-
stitution. Transferring of the constituent power to the people means
not only a democratic procedure for adopting the constitution but
also the need for a democratic structure of the constitution.'*

The right to review the constitution should be separated from the
power to adopt it. It is the right to legally amend the constitution,
which is granted by the existing constitution, and the procedure and
limits of the review are defined. If the constitution does not refer to
restrictions it does not mean that such restrictions are non-existent.
The limits of such restrictions are unwritten because a public insti-
tution, called upon the constituent power, may not be authorised to
undermine the foundations of the constitutional order or renounce
the existence of the state.*® For example, Article 114 of the Consti-
tution of the Republic of Armenia turns the unlimited constituent
power of the people, which would pertain to the adoption of a new
constitution, into almost a revolutionary act because abolishment
of the fundamental principles of this constitution by legal means is
prohibited. Hence, two manifestations of the constituent power exist.
The initial constituent power functions as a revolutionary act and
has the right to create an entirely new constitution, the constituent
power of a constitution, however, may only substantially renew the
constitution, without affecting the unchangeable articles.**” Also in
the Latvian constitutional law, pursuant to the basic norm of the legal
system and the valid Satversme, the obligation to maintain perma-
nently the State of Latvia and its democratic state order is binding
upon the constituent power. No one — neither the people nor the pub-
lic institutions, nor an individual citizen — may exercise their rights,
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included in the Satversme, for the purpose of destroying the State of
Latvia or its democratic order.'*®

lll. Interpretation of the constitution

1. Significance of interpreting the constitution. In a contemporary
democratic state governed by the rule of law, the importance of inter-
preting the constitution is essential. Due to the laconic and abstract
nature of the constitution’s text, the need to interpret occurs much
more frequently compared to other branches of law with more de-
tailed regulation. The objective of interpretation is to make consti-
tutionally correct conclusions regarding the scope of constitutional
norm and to substantiate it, thus creating legal certainty and clarity
regarding the constitutional regulation.'® Interpretation of the consti-
tution means turning the text of the constitution into legal regulation.
As Aharon Baron wrote, the interpreter translates “the human” lan-
guage into “the legal” language.'’ Interpretation of the constitution
is creative in its nature since the content of the norm to be inter-
preted becomes complete only as the result of its interpretation. The
interpretation, inter alia, remains linked to the constitutional norms,
defining the content and scope of this norm.** Actually, the interpre-
ter of the constitution is a partner of the constitution’s authors. The
authors define the text of the constitution but the interpreter eluci-
dates its meaning. The authors of the constitution include in it the
will that they would like to exercise, whereas the interpreter of the
constitution places this will in the broader context of constitutional
law. Thus, the interpreter of the constitution ensures continuity of
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the constitution.?? It has been recognised that “initially, the sovereign
creator of the constitution had the mandate to create norms, by inter-
preting the constitution, it comes into the hands that have been called
to interpret the constitution. One might even say that, in a constitu-
tional state, the interpreter of the constitution gains sovereignty”!*.

Carl Schmitt has recognised that sovereign is the one who makes
the decision on the state of exception, i.e., he adopts the decision
not only on whether the extreme circumstances of extraordinary need
have set it but also what should be done to prevent these circums-
tances.’ Carl Schmitt holds that the state of exception is a situation,
which is not constitutionally regulated. The sovereign is the one who
makes the decision on constitutionally unregulated mandates, i.e., the
one who has the jurisdiction to act in cases where the constitutional
regulation does not provide a clear answer regarding the jurisdiction
that has been granted.® Usually, answers to these questions are pro-
vided through interpretation of the constitution. The right to inter-
pret the constitution, in particular, by providing a final decision, not
subject to appeal, regarding the scope and content of the constitution,
is a central element of power. The one who has the final say in inter-
pretation of the constitution, actually, could be considered as being
the manifestation of Carl Schmitt’ s sovereign in the constitutional
reality.s¢

A decision on the content of constitutional norms is always po-
litical in its nature. In interpreting the constitution, it is possible to
decide not only on a particular legal issue but also on the future de-
velopment of the state order. As Aharon Baron wrote, the constitution
characterises the people and their strivings, defining the points of
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reference for the majority’s political views. By outlining the national
values, aims to be reached, commitments and possible development,
the constitution is based on the past, determines the present, and ex-
tends into the future. Philosophy, politics and law are simultaneously
concentrated in it.**” This makes the constitution substantially diffe-
rent from other normative acts. Consequently, the constitution strives
to regulate not only the present but also the future. The constitution
is capable of regulating such social, political and historical processes,
which the authors of the constitution even did not anticipate.’®® “The
sovereign body in the state is the one who makes the last and the fi-
nal decision on all important matters in the life of the state."**® Since
increasingly more relevant issues can be resolved through interpreta-
tion of the constitution, in a democratic state governed by the rule of
law, the right to interpret the constitution means claiming the status
of the sovereign. As noted by Hans Forelender: “No longer everything
depends on the basic law. The Constitutional Court’s rulings deter-
mine what the constitution is. “The constitution is what judges un-
derstand as constitution”, an American judge announced already at
the beginning of the 20th century. Now this can be said also about
Germany".'® This should be linked to the nature of the constitution:
nowadays, the constitution defines not only the institutions of state
power and their jurisdiction but also the basic principles of the sta-
te order, relations between the state and a private person, as well as
regulates the most important issues in the life of the state.’™ Almost
any issue can be examined from the constitutional perspective, this,
in turn, creates demand for interpretation of the constitutional norms.
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Historically, discussions on the methodology for interpreting the
constitution and the power granted to the interpreter of the constitu-
tion to determine the future of the state order are typical of all demo-
cratic states governed by the rule of law. These discussions are seen
most vividly in the interpretation of the US Constitution. On the one
hand, there is a strong conservative tradition with huge respect for
the text of the constitution and the historical legislator’s will (textu-
alists and originalists).'> On the other hand, the tradition of “living
constitution®, inclined towards contemporary interpretation of the
constitution in compliance with the spirit of the age and society’s
development (pragmatists and intentists).'%®* However, irrespectively
of the chosen approach to interpreting the constitution, in any case,
the interpreter of the constitutions adopts a decision that defines the
solution to the contentious legal issue.'® Similarly, the choice of ju-
dicial activism or self-restrain in interpretation of the constitution
likewise provides the final answer regarding the unclear issue regar-
ding interpretation of the constitution.!*®

The constitution needs interpretation but interpretation per se
cannot ensure correct understanding of the constitution. However,
exercising the right to interpret the constitution allows, in cases of
conflict, adopt, although not always the right one but a legally bin-
ding decision on the scope of constitutional norms. This, in turn, puts
a full stop and ensures uniform application of the constitution.!®® The
logical requirement of binding interpretation of the constitution gives
fundamental meaning to the right to interpret the constitution. “The
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constitution is a text but texts, in turn, need interpretation because
they speak indirectly. They require interpretation, specification and
application. The constitution is not “live” if it does not determine
who, in particular, in a case of conflict, applies this constitution and
succeeds in having its rules enforced.”**” The right to the final say in
interpreting the constitution is vested in the judicial power, in parti-
cular, the constitutional court. Thus, the supreme legal force, supre-
macy and direct and unmediated effect of the constitution is ensured.
The constitution is equally binding for all, and the actual effect of the
constitution is defined by courts (the Constitution is what the judges
say it is). Pursuant to the constitution, protection of the freedom and
property of all persons is exactly the task of the judicial power.'®

A wish to have a constitution that would be clear and unambi-
guous for all non-lawyers so that it could be applied without interpre-
tation has been expressed in journalism. “The constitution of the state
is the foundation of our lives that should be known to all of us. The
phenomenon that the basic laws of the state “to a large extent need to
be interpreted” to be made comprehensible to citizens is quite abnor-
mal. The basic laws of the state should be definite and clear - it is an
unambiguous and necessary requirement.”**® However, such hopes
cannot be fulfilled because laws will never be sufficiently clear for all
members of society.

Egils Levits wrote: “The simplistic notion that laws could be wor-
ded “till the end” unambiguously and that unclarity of laws and prob-
lems in interpretation are caused only by the legislator’s unwilling-
ness un unskillfulness is illusory.”?”® The text of the constitution is
the point of departure in the path of seeking constitutional norms.
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When working with the text of the constitution the party applying the
law encounters the need to take into account the impact of time, i.e.,
constitutional norms cannot be obtained simply by using the text of
the constitution.'”*

2. Dynamic interpretation of the constitution. The position that
the constitutional legislator’s will has defined unchangeable content
of the constitution for eternity, unavoidably, would diminish the con-
stitution’s ability to regulate legal and political relations in contem-
porary society. For the constitution to be effective, it should be able
to change with the times. The Constitution of the US defines the way
answers to unclear issues of constitutional law should be sought but
does not provide the correct answers to these questions. A constitu-
tion is not a static document, it is rather a dynamic document to be
read in the context of changing times. Although, often, its text is clear
and unambiguous, nevertheless, with the passing of time, a reader’s
understanding of the content of its norms changes.'”? The Europe-
an Court of Human Rights also has underscored that the Convention
for the Protection of Human Rights and Fundamental Freedoms is a
living instrument that always should be interpreted in the present
context.'” A similar approach should be applied to interpreting the
Satversme. "In the Latvian legal system, the norms of the Satversme
are not interpreted formally or dogmatically but rather dynamically
to ensure that the aim of these norms is reached and implemented
effectively. Changes in public life, possibilities provided by available
technologies and scientific achievements, as well as the development
of the legal thought within the Western legal tradition should always
be taken into account in interpreting the Satversme.”'”*
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Dynamic interpretation ensures the possibility, in clarifying the
content of constitutional norms, of taking into account the current
needs, i.e., all constitutions must be interpreted in compliance with
the spirit and requirements of the times, focusing on the legal fin-
dings of a modern democratic legal system.'”® Dynamic interpretation
of the constitution, essentially, means extensive application of the
teleological method of interpretation.'”® The use of this method signi-
ficantly decreases the impact of the wording of constitutional norms
and constitutional legislator’s historical will, i.e., within the concept
of dynamic interpretation of the constitution, the importance of the
grammatical and historical interpretation methods is significantly
narrowed down. Within the framework of teleological method of in-
terpretation, the party applying the constitution focuses on the pur-
pose of the norm and tries to derive its meaning in order to achieve
an expedient and fair outcome by using the norm.'”” Alongside this,
the comparative auxiliary method has an important role in the fra-
mework of dynamic interpretation, i.e., in assessing the development
of a democratic state governed by the rule of law and its principles,
legal findings of the European Union Member States, belonging to the
circle of continental European law, as well as of the European Union’s
legal system should be chosen as the object of comparison and the
point of reference in interpretation.'”®

Dynamic interpretation of the constitution is the law policy choice
of the constitutional law theory for interpretation of the constitution,
underscoring the need to ensure that a democratic state governed by
the rule of law, in the contemporary Western understanding, would
function in Latvia. As stated by Egils Levits, “dynamic interpretation

175 Levits E. Sameriguma princips publiskajas tiesibas -juscommuneeuropaeum un Satversme ietver-
tais konstitucionala ranga princips. Likums un Tiesibas, 2000, Nr.9(13), 266.Ipp.
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of the Satversme should be “a one-way road” towards improving the
Latvian legal system rather than justifying its deficiencies”.'”

3. The concept of a complete constitution. It has been recognised
in the theory of constitutional law that “special interpretation met-
hods, differing from the interpretation of law, do not exist in the area
of constitutional law”."®® However, it has turned out in practice that
the four classical basic methods for interpreting legal norms are not
enough to elucidate precisely the content of constitutional norms.
The theory of constitutional law and constitutional courts have de-
veloped several other methods and presumptions of interpretation
alongside the grammatical, systemic, historical and teleological met-
hod of interpretation.'! The Constitutional Court of the Republic of
Latvia also has developed in its case law an extended methodology
for interpreting the Satversme.'®? The need for additional methods
of interpretation to elucidate the content of constitutional norms is
determined by the constitution’s nature. A constitution is not an or-
dinary external regulatory enactment or, more precisely, a constitu-
tion is not solely an external regulatory enactment. A constitution
is a complicated phenomenon of a democratic state governed by the
rule of law, which autonomously ensures the functioning of this type
of state order in practice.’® Similarly to other constitutional courts,
the Constitutional Court of the Republic of Latvia avoids admitting
that the constitution is evolving.®* Instead, constitutional courts usu-
ally develop the concept of the complete constitution. Pursuant to
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it, a constitution is united and complete regulation, without lacunae
and internal collisions.™® Likewise, it is recognised that all issues of
public life are regulated by constitutional norms. In view of this, con-
stitutional courts avoid using open methods for law development, ela-
borating, instead, special methods for interpreting the constitution or
granting essential role to the dynamic interpretation of norms.

The respective theoretical concept has been extensively elaborated
in the Lithuanian constitutional law theory. The Constitutional Court
of the Republic of Lithuania has recognised that the constitution as a
regulatory enactment has been formulated in words in the form of a
text. However, just like law is not limited only to the text, where the
norms have been recorded expressis verbis, also the constitution is
something more than its text alone. A constitution cannot be interpre-
ted only as a set of norms recorded in words. The idea of the constitu-
tion as the supreme law and constitutionalism is rooted in the notion
that there are no and cannot be lacunae in the constitution, i.e., there
are no and there cannot be acts of lower legal force, the compatibi-
lity of which with the constitution could not be reviewed. Due to
this reason, the Constitutional Court of the Republic of Lithuania has
recognised that the constitution as legal reality consists of two types
of norms, i.e., the written norms of the constitution and the consti-
tutional principles, which have been enshrined or referred to in the
constitution or which can be derived from the text of the constitution.
The constitutional principles, which are not referred to expressis ver-
bis or enshrined in the constitution are to be derived from the writ-
ten norms of the constitution, other constitutional principles, from
the overall constitutional regulation or from the value system defined
in the constitution. Written constitutional norms and constitutional
principles are not and cannot be in conflict, they establish a united
and aligned system. Constitutional principles organise and systemati-
se all constitutional norms, prohibiting from interpreting the constitu-
tion by ignoring a constitutional norm. Constitutional principles form

185 Kiris E. Konstittcija kaip teisé be spragy. Jurisprudencija, 2006, t.12(90), pp.7-14; Sinkevicius V.
Konstitucijos interpretavimo principai ir ribos. Jurisprudencija, 2005, t.67(59), pp.7-19.
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not so much the text of the constitution as its spirit — those values and
aspirations for which the people adopted the constitution and for the
attainment of which the respective norms have been formulated in
the text of the constitution. Just as there are no contradiction between
constitutional norms and constitutional principles, there is no con-
tradiction between the text and the spirt of the constitution. The text
of the constitution cannot be interpreted to ignore the spirit of the
constitution, which determines the entire constitutional regulation
and each constitutional norm.®

Pursuant to this doctrine of the Constitutional Court of the Re-
public of Lithuania, the constitution is assessed as the legal reality
rather than a formal text. The constitution as a network of closely
interconnected and aligned norms and principles ensures effective
protection and implementation of values and aspirations defined in
the constitution. A conclusion that the constitution is not complete
would prohibit from reviewing the constitutionality of laws and other
regulatory enactments. Therefore, the constitution has no lacunae: a
constitution is a complete system, compliance with which can be re-
viewed both with respect to laws that have been adopted already and
laws that will be adopted.'®”

Since the compliance of each regulatory enactment with the
constitution can be reviewed, the constitution should be interpre-
ted as law par excellence. The Constitutional Court of the Republic
of Lithuania interprets the constitution as the totality of ideal legal
norms, which regulates completely all issues of public life. The text
of the constitution may be unclear, incomplete or contradictory;
however, the constitutional court in its case law must eliminate these
shortcomings by applying constitutional principles. The constitution
as the totality of written norms and principles is the foundation of the
legal system, defining the entire legal system, state order and its aims.
The constitutional court applies the constitution as the foundation
186 Lietuvos Respublikos Konstitucinio Teismo 2004 m. geguzes 25 d. nutarimas. https://www.Irkt.It/It/
teismo-aktai/paieska/135/ta265/content
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and benchmark of the rule of law. With the mediation of the consti-
tutional justice, a contradictory and unclear text of the constitution
turns into a perfect norm — the ideal and complete regulation.'® The
concept of the constitution’s spirit is important in this context. The
spirit of the constitution are those constitutional values and aspira-
tions that the constitutional legislator strives to attain by including
certain norms in the text of the constitution or by wording these
norms accordingly. Constitutional principles allow the party applying
law to elucidate the spirit of the constitution. In this context, howe-
ver, it should be taken into account that the content of constitutional
principles changes together with the development of the idea of a de-
mocratic state governed by the rule of law. The text of the constitution
should be examined in its context, without allowing it to prevail over
the spirit of the constitution. If the constitutional justice had not been
called upon to develop the constitutional principles and explain the
constitution’s content then the constitution would remain only on the
level of political slogans, without turning into an instrument regula-
ting the positive law and a political imperative.'®

4. Principle of the constitution’s unity. The theoretical justifica-
tion for the need to interpret the constitution as a united whole was
provided by Rudolf Smend. A constitution is an attempt by the to-
tality of citizens to define a system that integrates all norms as law.
Therefore all constitutional norms should not be analysed as isolated
entities but rather as elements in a united system.'" In the Federal Re-
public of Germany, the Federal Constitutional Court underscored alre-
ady in 1951 that “no individual constitutional norm can be taken out
of the common context and interpreted separately”.'®! This finding is
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189 Kdris E. Konstitucijos dvasia. Jurisprudencija, 2002, t.30(22), pp.16-31
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linked to the idea that the constitution established an all-embracing
order in the life of society and the state. In deciding on the content
of a separate norm, the constitutional law deduction should be ap-
plied and each object to be regulation is examined in the context of
the entire constitution.' Certain constitutional law principles and
basic decisions, to which individual constitution precepts are subject
to, follow from the entire content of the constitution. These separate
constitutional norms should be interpreted in a way to make them
compatible with the basic constitutional principles and the basic de-
cisions by the one who adopts the constitution.'*® The justification
for such conclusion given by the Federal Constitutional Court of Ger-
many was that each constitutional norm was in a certain way connec-
ted to other norms and, in conjunction with other norms of the Basic
Law, constituted a united whole. The most important constitutional
principles and guidelines follow from the Basic Law as a whole, to
which the content of a separate constitutional norm is subordina-
ted.'** The interconnection and interdependence of some elements of
the constitution determine the need to not examine each norm sepa-
rately but to view them only in conjunction with other norms in the
context, to which this norm belongs. All constitutional norms should
be interpreted in a way to avoid contradictions with other constitu-
tional norms.'%

Many European states have adopted the principle of the unity of
the constitution. For example, in the Republic of Lithuania, the con-
stitutional legislator has included this provision expressis verbis in
the first part of Article 6 of the Constitution, i.e., “the constitution
shall be an integral and directly applicable act”. This reference made
by the constitutional legislator is extensively used in the case law
192 LLiTapk K. TonkoBaHue KOHCTUTYLMN. In: TocyaapcTeeHHoe NpaBo lepmaHim. Visensee M., Kupxod
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of the Constitutional Court of the Republic of Lithuania.'®® Also in
Latvia, application of the principle of the unity of the Satversme is
based on the assumption that the Satversme is a united whole."” The
constitution as a united whole comprises not only the positive legal
norms but also legal principles. As underscored by the Constitutional
Court of the Republic of Lithuania, in reviewing the compatibility
of a legal norm with a particular norm of the Constitution, also the
compliance of the procedure established in the legal norm with the
principles of a state governed by the rule of law should be reviewed
because the principle of the unity of the Constitution demands such
review.!® Similarly, the Constitutional Court of the Republic of Latvia
also has recognised that the objective of legal principles is to ensure
that other legal norms, also those included in the Satversme, are ap-
plied correctly and that the application thereof and the outcome of
application fully comply with the requirements of a state governed by
the rule of law.'* Understanding of the constitution as a united who-
le also means that there are no contradiction between constitutional
norms and that all norms of the constitution are arranged in a harmo-
nious and internally aligned system. Since the adoption of a consti-
tution is the expression of the one bearing the constituent power, in
interpreting constitutional norms, the conclusion that constitutional
norms are contradictory cannot be made.?® The Constitutional Court
of the Republic of Latvia has stated: “The Satversme is a united whole
and the legal norms incorporated into it are closely interconnected.
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Every norm of the Satversme has its definite place in the system of
the Satversme and no greater significance shall be accorded to any
norm of the Satversme than has been envisaged by the will of the
“fathers” or the text of the Satversme. To establish the content of se-
parate Satversme norms more completely and objectively, they shall
be interpreted as read together with other norms of the Satversme. |..].
The principle of the unity of the Satversme prohibits interpretation of
separate norms of the Satversme as isolated from the other norms of
the Satversme, because the Satversme as a document, which is a uni-
ted whole, influences the scope and content of each norm.”?"!

Hence, it can be concluded that two consequences follow from
the principle of the Satversme’s unity. First, none of the constitutional
norms may be interpreter in isolation from other norms of the Sat-
versme. The Satversme as a whole influences the scope and content
of each individual norm. Secondly, each norm of the Satversme has
its own definite place within the system of the Satversme and none
of the norms can be given greater weight than the one envisaged by
the fathers or the text of the Satversme. The principle of the unity of
the constitution determines the use of particular legal methods for
elucidating the content of constitutional provisions. As noted by the
Constitutional Court of the Republic of Lithuanian, the principle of
the unity of the constitution requires using the method of systemic
interpretation. This must be done, in particular, in those case where
the constitutional regulation is not included in one norm but, rather,
the issue to be resolved is regulated by several constitutional norms,
included in different chapters of the constitution.?? To clarify the
content of some constitutional norms, it is not enough to use only the
method of grammatical interpretation. Since the constitutional norms
are aligned and constitute a united whole, to elucidate the content
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No. 2006-05-01, Para 16.
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of some constitutional norms, the method of systemic interpretation
should be used.?*

5. Internal coherence of the constitution. The German theory of
constitutional law differentiates between the principle of the unity of
the constitution and its internal coherence (praktische Konkordanz).
The basic area of application for the principle of constitution’s unity
is structural interpretation; i.e., making conclusions on the basis of
the constitution as a united whole.?** Whereas the principle of inter-
nal coherence provides that coherence should be established betwe-
en constitutionally protected values if these values collide. In imple-
menting one constitutional value other constitutional values cannot
be totally ignored because interpretation of the constitution is not a
game of “all or nothing”.?*> This means that the principle of consti-
tution’s internal coherence will be applied in cases where choosing
between implementation of two constitutionally protected values is
required. This principle requires optimisation of both these values,
i.e., the party applying the law must establish coherence between the
two in the particular case to reach the necessary effect. In the case
of a conflict, the party applying the law cannot select only one con-
stitutionally protected value.?*® As in the case of a conflict between
general legal principles, the balancing of constitutional values should
be done by applying the method of weighing and evaluation.?” For
example, such conflict between constitutional values appears particu-
larly keenly when the state is under threat, when the choice between
the protection of human rights, on the one hand, and national secu-
rity interests, on the other hand, is made.
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In this area, the case law of the Supreme Court of Israel is signifi-
cant, in balancing the need to protect human rights and, at the same
time, to protect the state against the threats of terrorism. Both the
security of the state and its inhabitants and human rights are consti-
tutionally protected values. At the same time, the state cannot fully
ensure only one of these values, ignoring its constitutional duty to
protect also the other value. In such cases, most often the court’s con-
trol over the actions by the executive power, taken to protect the na-
tional security interests, is chosen. On 3 September 2002, the Supre-
me Court of Israel has provided the following practical formulation of
this approach: “In this balance, human rights cannot receive complete
protection, as if there were no terror, and state security cannot recei-
ve complete protection, as if there were no human rights. A delicate
and sensitive balance is required. This is the price of democracy. It
is expensive, but worthwhile. It strengthens the state. It provides a
reason for its struggle.”?® Aharon Barack has characterised this ap-
proach by a maxim “In battle, the laws are not silent”, opposing Ci-
cero’s classical maxim “Among arms, law is silent” (Silent enim leges
inter arma).?*® Bringing internal coherence into constitutional values
grants a moral meaning to the protection of national security because
society’s ability to resist the enemy is based on the awareness that
there are values worth protecting. One of such values, inter alia, is the
idea of a state governed by the rule of law.?1

Internal coherence of the Satversme means not only that are no
contradictions between norms included in the Satversme and that
they are internally coherent but also that the system of the Satversme
is characterised by internal logic which defines certain content-wise
requirements for any addition to the Satversme so that it would fit
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into the Satversme’s system.?!* Likewise, this allows clarifying com-
pletely unregulated issues in applying the norms of the Satversme. In
the context of a constitution’s internal coherence, it should be taken
into account that interpretation of the Satversme should be based on
the principle that the constitution does not comprise empty formu-
lations.?'* The Constitutional Court has accepted this theoretical po-
sition quite extensively. “None of the norms of the Satversme or its
parts can be regarded as being redundant because such an understan-
ding would destroy the internal logic of the Satversme”*'® Thus, if
a concept is used in the Satversme it means that the Constitutional
Assembly has put certain content into this concept, which should be
taken into account in interpreting the respective norm of the Satvers-
me. Such respect for the text of the Satversme is linked to the fact that
the Satversme is laconic. Therefore, in those cases where a thought
has been expressed or explained more extensively, these elaborations
of the thought, included in the text, must be complied with.

6. Constitution’s openness to international and European Union
law. The constitution of a modern state is not an internally clo-
sed system of norms and values, existing outside the continuously
growing openness of the state to international cooperation un supra-
national collaboration.?'* In the context of the Member States of the
European Union, constitutionalism already can be analysed not
only on the national but also on the supranational level.?’* Hence,
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constitutions of these states can be discussed as open constitutions.*®
The Constitutional Court has noted: “The constitutional courts of
other European states also, in interpreting the norms of national con-
stitutions, use the norms [of the European Convention for the Pro-
tection of Human Rights and Fundamental Freedoms] and the norms
of other international human rights documents, as well as the case
law [of the European Court of Human Rights]. The Federal Consti-
tutional Court of Germany has concluded that the guarantees [of the
European Convention for the Protection of Human Rights and Funda-
mental Freedoms] influence the interpretation of fundamental rights
and principles of a state governed by the rule of law, included in the
Basic Law. The text [of the European Convention for the Protection
of Human Rights and Fundamental Freedoms] and the case law [of
the European Court of Human Rights], on the level of constitutional
law, serve as means of interpretation to determine the content and
scope of fundamental rights and the principles of a state governed by
the rule of law, insofar this does not lead to decreasing or restricting
fundamental human rights, included in the Basic Law, i.e., impact,
which is excluded by Article 53 [of the European Convention for the
Protection of Human Rights and Fundamental Freedoms]. The con-
stitutional law meaning of the norms of international human rights
is an expression of the Basic Law’s goodwill towards international
law (Volkerrechtsfreundlichkeit), which reinforces sovereignty of the
state with the help of international law provisions, international col-
laboration and the general principles of international law. Therefore,
the Basic Law should be interpreted, to the extent possible, in a way
to avoid a conflict with the international commitments of the Federal
Republic of Germany.”?"

The idea of the Satversme’s openness to the international com-
munity and joint efforts to ensure functioning of a democratic state
216 Lebeck C. National Constitutionalism, Openness to International Law and the Pragmatic Limits of

European Integration - European Law in the German Constitutional Court from EEC to the PJCC. German
Law Journal, 2006, Volume 7, No.1, pp.907-945.

217 Judgement by the Constitutional Court of the Republic of Latvia on 13 May 2005 in Case No.2004-
18-0106, Para 5 of the Findings.
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governed by the rule of law has been typical of Latvia’s statehood
since its establishment. The founders of the Republic of Latvia stated
already in the Political Platform of the People’s Council of Latvia: “A
republic on democratic foundations [..] in the League of Nations.” The
aim of the People’s Council of Latvia was to create an independent
democratic state that would become part of the league established
by other democratic states. “The State of Latvia, since the origins of
its foundation, has upheld democratic values, moreover, linked the
understanding of the concept of “democracy” with the experience of
other democratic states. [..] Also in elaborating and discussing the
draft Satversme, Members of the Constitutional Assembly have re-
peatedly referred to the experience of democratic states of the time,
thus acknowledging the organic link of the order to be established in
Latvia with other progressive states.”?® The norms of fundamental
rights, established in the Satversme, must be interpreted in compli-
ance with international human rights provisions. This obligation of
parties applying the law follows both from Article 89 of the Satversme
and principle of the Satversme’s openness.**

To justify this approach, the Constitutional Court has used,
alongside Article 89 of the Satversme, regulation included in the first
part of Article 68 of the Satversme. “Article 68 [of the Satversme], in-
ter alia, envisages that all international agreements which settle mat-
ters that may be decided by the legislative process must be ratified by
the Saeima. The Constitutional Assembly, when including the above
norm in the Satversme has not conceded that the State of Latvia could
avoid fulfilling its international commitments. The demand to require
ratification of international agreements by the Saeima was incorpo-
rated in the Satversme with the aim of precluding such international
218 Satversmes tiesas tiesnesu Aivara Endzina, Jura Jelagina un Anitas USackas atseviskas domas
lieta Nr.2000- 03-01 "Par Saeimas vélésanu likuma 5.panta 5. un 6.punkta un Pilsétu domes un pagastu
padomes vélésanu likuma 9.panta 5. un 6.punkta atbilstibu Latvijas Republikas Satversmes 89. un
101.pantam, Eiropas Cilvéka tiesitbu un pamatbrivibu aizsardzibas konvencijas 14.pantam un

Starptautiska pakta par pilsonu un politiskajam tiesibam 25.pantam” In: Latvijas Republikas Satversmes
tiesas spriedumi. 1999-2000. Riga: Tiesu namu agentdra, 2002, 118.Ipp. Atsevisko domu 5.punkts.

219 Kovalevska A. Satversmes 89.pants: vai deklarativa norma Satversmé? Jurista Vards, 2008. 15.jdlijs,
Nr.26(531).
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liabilities, which regulated issues under the procedure of legislature
without the assent of the Saeima. Thus it can be seen that the Consti-
tutional Assembly has been guided by the presumption that interna-
tional liabilities "settle” issues and they shall be fulfilled.”?2

The Constitutional Court has concluded that the legislator’s aim
had not been to juxtapose norms of human rights included in the
Satversme and the international human rights provisions, quite on
the contrary, to achieve harmony between these norms. Hence, when
the content of fundamental right included in the Satversme needs to
be clarified, this norm should be interpreted a close as possible to the
interpretation used in the practice of applying international human
rights provisions.??! This means that the Satversme must be interpre-
ted, insofar possible, so as to ensure that this interpretation would not
come into conflict with international commitments that the Republic
of Latvia has assumed in the area of human rights protection.?”? Thus,
substantially, the Satversme cannot envisage smaller scope of ensu-
ring or protecting fundamental rights than any of the international
human rights acts binding upon Latvia.?* It should be taken into ac-
count that the Satversme may provide for more extensive protection
of human rights (higher level of fundamental rights protection) than
international human rights acts.?”* The wording of the norm or its pre-
paratory materials, which reflect the constitutional legislator’s will,
may point to the broader scope of the Satversme.?*

Membership in the European Union requires that the respective
commitments are duly met and the European Union law is effectively
220 Judgement by the Constitutional Court of the Republic of Latvia of 7 July 2004 in Case No. 2004-
01-06, Para 6 of the Findings.

221 Judgement by the Constitutional Court of the Republic of Latvia of 30 August 2000 in case
No.2000-03-01, Para 5 of the Findings.

222 Judgement by the Constitutional Court of the Republic of Latvia of 13 May 2005 in case No.2004-
18-0106, Para 5 of the Findings.

223 Judgement by the Constitutional Court of the Republic of Latvia of 14 September 2005 in Case
No.2005-02-0106, Para 10.

224 Ibid.

225 For example: Judgement by the Constitutional Court of the Republic of Latvia of 23 November 2006
in Case N0.2006-03-0106, Para 15 - 23.
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implemented.??® The principles of the supremacy and direct effect of
the European Union law must be ensured within the Latvian legal.
The legal system of Latvia is open to the European Union law, and the
national legal provisions must be interpreted and applied in compli-
ance with the European Union law.?*” Also, in interpreting the norms
of the Satversme, the context of the European Union law must be ta-
ken into account.?”® The Satversme must be interpreted in conformity
with the European Union law, insofar it does not prejudice the basic
principles included in the Satversme (constitutional identity).??

Findings from the judgements by constitutional courts of other
states are used in the Constitutional Court’s case law, maintaining a
united space of European constitutional values.?® However, legal re-
gulation of other countries, including the findings made by constitu-
tional courts, cannot be applied mechanically in solving some issues
within the Latvian legal system. The different legal, social, political,
historical and systemic contexts should always be taken into account
in comparative legal analysis.?*

IV. Amending the constitution

1. Stability of the constitution. Amending the constitution me-
ans altering the constitution, which is done by an intentional act of

226 Judgement by the Constitutional Court of the Republic of Latvia of 7 July 2004 in Case No.2004-
01-06, Para 7 of the Findings.

227 Judgement by the Constitutional Court of the Republic of Latvia of 8 March 2017 in Case No.2016-
07-01, Para 21.

228 Judgement by the Constitutional Court of the Republic of Latvia of 15 June 2006 in Case No.2005-
13-0106, Para 13..

229 Judgement by the Constitutional Court of the Republic of Latvia of 17 January 2008 in Case
No.20078-11-083, Para 25.4.

230 See more: Pleps J. Arvalstu precedenti konstitucionalaja tiesvediba: Latvijas prakse. Jurista Vards,
2014. 19.augusts, Nr.32(834).

231 Judgement of the Constitutional Court of the Republic of Latvia 2009.gada 3 jnija sprieduma lieta
Nr. 2008-43-0106 10.6.punkts. See more: Dissenting Opinion of Justice of the Constitutional Court of
the Republic of Latvia Kristine Krima on 7 October 2008 in Case No.2008-03-03, Para 6.
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the constitutional legislator’s will.?> Amendments to the constitution
mean actions by the constituent power aimed at revisiting and impro-
ving the constitution in accordance with society’s interests and needs.
At the same time, frequent amendments to the constitution should be
considered as being a trait of an unstable and weak state. Stability of
the constitutions is the main rule and basic safeguard for society’s su-
ccession.?®® Stability of the constitution is its important feature, whi-
ch differentiates it from regulatory enactments of lower legal force.?**
Calls to ensure stability of the Satversme were heard already during
the debates of the Constitutional Assembly of Latvia. Arveds Bergs
underscored in his speech: “Frequent amendments to the Satversme
are undesirable because Satversme should be something firm and de-
finite, which is amended as little as possible . [..] It is in our interests
to maintain stability and, with respect to the law of the Satversme, to
avoid amendments to the extent possible”.?%

Most frequently, the constitutional legislator strives to ensure
stability un unchangeability of the written constitution by defining
qualified procedure for amending the constitutional provisions.?*®
“Amendments [to the Basic Law] are not willingly allowed and, there-
fore, high requirements are set for amending it.”%”

To introduce additions or amendments to the constitution of a
state, usually, very broad compromise in the parliament is required,
or, the matter is even put for a referendum. Some countries tend to

232 EnnvHeks I KOHCTUTYLIW, UXb M3MeHeHna 1 npeobpasoBaHia. CaHkTneTepbypr: MagaHune
fOpuanyeckaro KHuxHaro cknaga "Mpaso’, 1907, ¢.5.

233 Eglitis V. levads konstitlcijas teorija. Riga: Latvijas Véstnesis, 2006, 48.Ipp.

234 Jarasitnas E. Lietuvos Respublikos 1992 m. Konstitucija: nuo pagrindinio jstatymo iki auksciau-
siosios teises. In: Lietuvos konstitucine teise: raida, institucijos, teisip apsauga, savivalda. Kolektyvine
monografija. Vilnius: Mykolo Romerio Universitetas, 2007, pp.108-112.

235 Latvijas Satversmes sapulces |V sesijas 10.sédes 1921.gada 11.oktobrT stenogramma.

236 EnnuHeks I KOHCTUTYIW, MXb n3MeHeHna 1 npeobpasoBaHia. CaHkTneTepbypr: N3gaHve
{Opuanyeckaro kHuxHaro cknaga "Mpaso’, 1907, ¢.11-12; Schmitt C. Constitutional Theory. Durham
and London: Duke University

Press, 2008, p.71.

237 Sinaiskis V. Lietderiba un noteikumi likumu tulko$ana (sakara ar dep. Goldmana neaizskaramibu).
Jurists, 1928, Nr.3, 70.sl.
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ensure the constitutional stability of the state by introducing the eter-
nity clause in their constitutions. “Eternity clause” is the generally
accepted designation of the third part of Article 79 of the Basic Law of
the Federal Republic of Germany of 1949. However, the constitutions
of quite many countries comprise such norms. For example, the prin-
ciple that amendments to the constitution may not be contrary the
constitution’s principles and infringe upon its spirit was enshrined
in the Constitution of Norway in 1814, as one of the first .?*® Whe-
reas amendments of 1884 to the Constitution of the Third Republic
of France set out the prohibition to review the form of republican
governance.**

An eternity clause is a norm of the constitution which declares
some parts of the constitution as being unamendable within the fra-
mework of the constitution. Hence, none of the constitutional institu-
tions has been given the mandate to amend or revisit the principles of
the constitution that had been declared as unamendable by the giver
of the constitution.? Inclusion of formal eternity clauses in consti-
tutions restrict revising or improving the said constitutions, in parti-
cular, where the eternity clauses include such constitutional norms,
which are not unanimously recognised in society and the fairness of
which is the subject of political debates.

Even if the constitution formally allows amending all its norms,
this, however, does not allow deriving the conclusion from it that
this constitution can be revoked, abolishing the independence of
the state or the democratic state order. Each constitution has its core
(constitutional identity), which cannot be infringed upon or abo-
lished by amending the constitution.?! In fact, such protection of the

238 Smith E. Old and Protected? On the "Supra-Constitutional” Clause in the Constitution of Norway.
Israel Law Review, 2011, Vol.44, No.3, pp.369-388.

239 ManuneHko H.MN. CyBepennTeTb. MicTopryeckoe pasBuTie njen CyBepeHuTeTa n es npaBosoe
3HaveHue. fipocnasns: Tunorpacus MNybeprekaro MpasneHs, 1903, ¢.453-456.

240 Preuss U.K. The Implications of "Eternity Clauses": The German Perspective. Israel Law Review,
2011, Vol.44, No.3, pp.440-442.

241 See more extensively: Valsts prezidenta Konstitucionalo tiesibu komisijas 2012.gada 17.septembra
viedoklis "Par Latvijas valsts konstitucionalajiem pamatiem un neaizskaramo Satversmes kodolu".
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constitution’s core is within the jurisdiction of constitutional courts,
examining whether such amendments to the constitution are admis-
sible. This is how the substantive eternity clause should be worded,
i.e., a certain set of constitutional principles and values which is not
to be revised in the framework of the respective state order.?*? The
Satversme also comprises such a substantive eternity clause.?** The
Constitutional Court of the Republic of Lithuania has arrived at a si-
milar conclusion, i.e., such amendments that would infringe upon
the independence of the Lithuanian State, democratic state order
and guarantees for a person’s fundamental rights and freedoms are
inadmissible.?**

The eternity clause, essentially, means that revision of the consti-
tution is possible only through revolution or coup d'état, which poses
substantive risks for the constitutional regime.?** Such constitutional
prohibitions are effective until they reflect the prevailing opinion in
society regarding the state order acceptable to it. Namely, such prohi-
bition is binding until the majority of society recognises itself as being
bound and dismisses the idea of renouncing the constitutional res-
trictions in a revolutionary way. As recorded by Sergey Kotlyarevsky,
even the French law of 1884 on prohibition to change the republican
form of government would be powerless if the legal consciousness of
the French society would incline towards monarchy.?*® There is no
constitutional norm that would be able to detain those political forces
who no longer associate themselves with the basic decisions adopted

242 Weintal S. The Challenge of Reconciling Constitutional Eternity Clauses with Popular Sovereignty:
toward Three-Track Democracy in Israel as a Universal Holistic Constitutional System and Theory. Israel
Law Review, 2011, vol. 44, No.3, pp. 460 — 643

243 Pleps J. Latvijas valsts konstitucionalie pamati. In:Latvija un latviesi. Akadémiskie raksti divos
séjumos. | séjums. Riga: Latvijas Zinatnu akadémija, 2018, 104. - 106.Ipp.

244 Lietuvos Respublikos Konstitucinio Teismo 2014 m. liepos 11 d. nutarimas. https://www.Irkt.It/It/
teismo-aktai/paieska/135/ta24/content

245 Friedman A. Dead Hand Constitutionalism: The Danger of Eternity Clauses in New Democrasies.
Mexican Law Review, Vol.IV, No.1, p.96

246 KoTnapesckuii C.A. BnacTb 1 npaBo. CaHkTneTepbypr: laHb, 2001, ¢.224.
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by the constitutional order, as they will be able to break and replace
them.?”

The prohibition to amend some constitutional norms creates an
illusion of constitutional stability and eternity. However, constitutio-
nal practice of various states shows that the unchangeability of con-
stitutional norms is ensured by the consensus among political forces
and society regarding the legitimacy and suitability of the state order
rather than by the constitutional norms themselves. In this respect,
James Bryce has noted that nothing human is immortal and, the less
authors of a constitution will think about the eternity of their deeds
the longer could the existence of written constitutions be.?*® A consti-
tution should be given the ability to adapt to changing circumstances
and the prevailing public opinions, therefore, explanation and enfor-
cement of the constitution is required.?*® Already Thomas Jefferson
has recognised that laws and the constitution should go hand in hand
with the progress of mankind’s mind.?°

The constitutional traditions of some states included the duty to
review the constitution periodically. For example, it was set out in the
Constitution of Poland of 1791 and 1921 that it had to be reviewed
once in twenty-five years, thus pointing to the inviolable right of each
generation to determine its life and its own laws in accordance with
the spirit and requirements of its age. This approach, however, does
not guarantee the constitution’s authority but merely turns it into a
provisional law, which determines the foundations of the state order
for a certain period of time.

A basic law of the state, vested with authority, is the pledge of the
stability of the state order. Taking the USA as a model, many states are
attempting to create intentionally a cult of the constitution, thus cre-
ating psychological protection of for it. It is characterised by treating

247 Cipeliuss R. Visparéja maciba par valsti. Riga: AGB, 1998, 113.Ipp.
248 Bryce J. Studies in History and Jurisprudence, Vol.l. New York: Oxford University Press, 1901, p.208.
249 Cipeliuss R. Visparéja maciba par valsti. Riga: AGB, 1998, 39.Ipp.

250 Melkisis E. Konstitucionalisma attistiba Latvija. In: Satversmes reforma Latvija: par un pret. Riga:
Sociali ekonomisko pétijumu institts, 1995, 7.Ipp.
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the constitution as, in a certain way, a sacred text, the amending of
which is a social taboo that nobody would be allowed to break.?*
In this respect, states with older constitutions, created in previous
generations, enjoy natural advantages. They ensure the constitution’s
authority and the necessary respect for it. In the case of Latvia, the
decision, following restoration of independence, to reinstate also the
Satversme in full has given the needed sense of stability and autho-
rity of the constitution. The states that have relatively new constitu-
tions must ensure its required authority in society. In such countries,
amendments to the basic law of the state should be treated with par-
ticular awe. Usually, adoption of a new constitution means a radical
turn in the life and opinions of the state and society. In democratic
states, the constitution is revised if the state order changes, in times
of crises when it is no longer possible to resolve the relevant politi-
cal issues within the framework of the existing system, when a coup
d'état has occurred and the regime which has taken power is consti-
tuted, constitutional provisions are reviewed in accordance with the
spirit of the age or if the old constitution, with many amendments, is
revised. A good weapon against the need to amend the basic law of
the state regularly is the inclusion of appropriate content in it. Texts
of constitutions should not comprise minutely detailed norms, whi-
ch, perhaps, at the time when they are drafted regulate precisely the
relations between the institutions of state power but, after decades,
will undeniably become outdated. Only such norms, which are rather
general principles, without engrossing into excessive casuistry, are
able to regulate effectively the life of a state also several decades on.
The Satversme should be mentioned as a positive example of such
legal technique for constitutions. Its particular style of codification,
which could be characterised as extreme laconicism or textual fruga-
lity, in principle, differs from the elaborated political declarations and

251 See more: Romeris M. Suverenitetas. Kaunas: Vytauto DidZiojo Universiteto Teisiy Fakulteto
Leidinys, 1939, p. 196. - 197.
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petty technical regulations, typical of contemporary constitutions.*?
Due to this, the Constitutional Court has underscored that “the Sat-
versme , substantially, is a short, laconic and, yet, complicated do-
cument”.? This is a special choice and an intentional decision by
the Latvian Constitutional Assembly because the Satversme’s laconic
style of expression allows interpreting its norms in compliance with
the spirit and requirements of the age, focusing on the legal findings
of a modern, democratic legal system.?* Artis Pabriks has succeed in
wording this idea very accurately: “It is often said that one can read
the Bible for one’s entire life and find in this book wise advice for
all occasions in life. The same can be said about Latvia’s Satversme.
The fathers of our Constitution have created not only a laconic and
masterpiece-like basic document but also a warehouse of advice on
law and statehood, where to turn to in a moment of hardship.”*® A
laconic constitution gives greater discretion to those applying it. At
the time when the emerging constitution of 1799 was discussed in
France, Napoleon Bonaparte emphasised that the constitution should
be short and unclear.?*® Such codification of a constitution would give
greater “freedom” in governing the state, adding to, changing and
transforming the constitutional precepts by ordinary laws, normative
acts of the executive power and by way of interpretation. However,
as a matter of principle, such development of the constitution should
take place in conformity with the development of the ideas of a demo-
cratic state governed by the rule of law and constitutionalism because
short and concise constitutional norms, most often, allow their use

252 Endzins A. The principle of separation of powers and the experience of the Constitutional Court
of the Republic of Latvia. Report in seminar "Cases of conflicts of competence between state powers
before the Constitutional Court”, Yerevan, 4-5 October, 1999.

Available: http://www.concourt.am/armenian/events/conferences/1999/endzinse.html

253 Judgement by the Constitutional Court of the Republic of Latvia of 16 December 2005 in Case
N0.2005-12-0103, Para 17.

254 Levits E. Samériguma princips publiskajas tiesibas - jus commune europaeum un Satversmeé
ietvertais konstitucionala ranga princips. Likums un Tiesibas, 2000, Nr.9(13), 266.Ipp.

255 Pabriks A. RobeZligums nedrikst bt "beigta ézela ausis". Diena, 2005. 28.maijs.

256 Bangans A. Bossblwerne bonanapTta. PocTos-Ha-LoHy: deruke, 1995, ¢.501.
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for actual or legal dismantling of a democratic state governed by the
rule of law.

2. Rigid and flexible constitutions. The division into rigid and
flexible constitutions was introduced by taking as the criterion the
degree of difficulty in amending the constitution. Constitutions with
various rules that encumber the procedure of amending it are called
rigid constitutions. The fact that special, cumbersome parliamentary
procedure is needed to amend the constitution; that special elected
institutions — conventions — are involved in amending the constitu-
tion or that the constitution is amended by a direct sanction by the
people in a referendum testify to such a procedure.?”” Whereas those
constitutions, which can be amended in the regular legislative proce-
dure, are called flexible constitutions. The British constitution is the
most flexible, it can be amended in the same procedure as the one for
issuing or amending any law with less important content.?® Any de-
cision by the Parliament or a court’s ruling may expand or narrow the
uncodified British constitution, which is constantly changing. The
British constitution is a barrier which bends inwards under pressure
but, at the same time, can never break due to its steadiness and flexi-
bility. The British Parliament does not create the constitution but may
issue laws that constitute part of it. The Parliament can never revise
systematically the entire constitution of the state.?®® Great Britain is
a unique example of a constitution because its constitution could be
considered to be the only flexible constitution in the world. Other
constitutions are either less rigid (mixed) or rigid constitutions.

The most widespread method for amending the constitution is the
parliamentary procedure for amendments; however, with certain en-
cumbrances; in such a case, the constitution can be considered to be
mixed. In Latvia, the encumbrance for amending the Satversme, is the
257 dyppeHesckuit B.H. IHOCTpaHHOE KOHCTUTYLMOHHOE NpaBo. JleHnHrpaa: focyaapcTeeHHoe
nsnatenscTeo, 1925, ¢.19

258 Dislers K. Latvijas Republikas Satversmes groziSanas kartiba. Tieslietu Ministrijas Véstnesis, 1929,
Nr.7/8, 225.Ipp.

259 Bopxo M. Yupex[eHie 1 nepecMoTpb KOHCTUTYUMIA. MockBa: Mi3gaHve M. 1 C. CaBallHNKOBbIXb,
1918, ¢.3-4.
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majority vote, quorum and three readings required for amending the
Satversme, established in Article 76 of the Satversme. The legislator’s
discretion is restricted also by the obligation to discuss and adopt the
respective changes exactly as amendments to the Satversme. Once in
the application of, for example, Article 76 of the Weimar Constitu-
tion, any new law, which was adopted by the required qualified ma-
jority of vote and a quorum and amended the text of the Constitution,
was considered to be an amendment to the Constitution.? Similarly,
amending the Satversme is encumbered by the obligation to have the
amendments to some provisions of the Satversme approved in a refe-
rendum (Article 77). Encumbrances to amending the constitution can
be set out not only in the parliamentary procedure but also before it.
In the Republic of Moldova, prior to submitting draft amendments
to the Parliament, four of six Judges of the Constitutional Court have
to express their positive opinion regarding compliance of the draft
amendments with the Constitution and their justification (second part
of Article 141).

From the perspective of democracy, the requirement of qualified
majority vote is understandable because it guarantees the protection
of minority’s interests and, in addition, guarantees the safety of solu-
tion to certain problems in the case of an unstable and inconsistent
majority. The principle of qualified majority most often ensures re-
taining of the existing status quo and protection of minority’s inte-
rests. Thus, the possible majority’s incidental arbitrariness or turning
against the minority is prevented.*! In states with relatively strong
elements of direct democracy, the people’s right to demand revision
of the constitution or to submit directly a new draft constitution is
defined. For example, part of the people, i.e., no less than 100 000 ci-
tizens with the right to vote, may demand total revision of the Federal
Constitution of the Confederation of Switzerland. In such a case, a
referendum on the need for total revision of the Constitution is held.
260 Grimm D. Types of Constitutions. In: Rosenfeld M., Sajo A. (eds) The Oxford Handbook of
Comparative Constitutional Law. Oxford: Oxford University Press, 2012, p. 110
261 Amery L. S. Thoughts on the Constitution. London: Oxford University Press, 1964, pp.31-32.
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If the referendum has a positive outcome, then extraordinary election
of both chambers of the Parliament is announced. The new Parlia-
ment drafts the new constitution in the regular legislative procedure.
If 100 000 of those with the right to vote demand partial revision of
the Constitution, this demand may have two possible forms: an enti-
rely elaborated draft law or a conceptual proposal. In the latter case,
the Federal Assembly may uphold the proposal and draft the required
amendments, which later must be approved in a referendum. If the
Parliament does not agree to the proposal, then a referendum is held
to decide, whether the Parliament should elaborate the draft amend-
ments. Whereas if the people have submitted a completed draft law,
the Parliament must mandatorily put it for a referendum, although
exceptions are envisaged.

Constitutions of some states differentiate between amending and
supplementing the constitution. Amendments are understood as
changes to the content of an existing norm in accordance with the
new circumstances when it is no longer able to meet the people’s
needs. Supplementing, in turn, means the inclusion in the constitu-
tion’s text new norms, which regulate on the level of the state’s basic
norms certain legal institutions or legal relations. Often, additions to
the constitutions influence the interpretation of its existing norms
substantially, so, by additions the existing norms are substantially
amended. Terms “amending the constitution” and “supplementing
the constitution” are known in the legislative terminology. It has been
recognised in legal science that amending the constitution means
“amending the text of a separate article or several articles”, where-
as supplementing the constitution — “adding a new article or several
articles to the constitution”.?*? Such interpretation closely relates to
Article 79 of the German Basic Law, which provides that the Basic
Law may be amended only by a law, which especially amends or sup-
plements its text. Amending the constitution should be considered
as its partial revision, which is manifested in small, as to their scope,

262 Dislers K. Latvijas Republikas Satversmes groziSanas kartiba. Tieslietu Ministrijas, 1929, Nr.7/8,
226. = 227 lpp.
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changes to the text of the constitution, deleting norms or adding new
norms to the text; however, this process may not affect the totality
of norms, which form the conceptual foundation of the constitution
and defines the state’s constitutional identity. This foundation may
be amended only by conducting a total revision of the constitution,
which is manifested as the adoption of a new constitution or adoption
of a new wording of the constitution, retaining the date of adoption
that the old constitution had.

Constitutions of some states provide for a special procedure for
amending a norm or a group of norms, moreover, this special proce-
dure of amendments is simplified and has an entirely different me-
aning. The Constitution of Russia is a good example, its Article 65
may be amended in a special procedure. This article lists the names
of all subjects of the federation that are part of the Russian Federation.
These names may change over time, new subjects can be admitted,
the existing ones — merged. Therefore the second part of Article 137 of
the Constitution regulates the change of the name of a federal subject,
and the Constitutional Court has explained that changes can be intro-
duced to the first part of Article 65 in a simplified procedure, i.e., by
the President’s decree on the basis of the Federation’s decision, which
has been adopted in the procedure defined by the Federation, unless
the content of the amendment affects human rights, interests or other
subjects or states and changes the constitutional status of the Federa-
tion. However, if the Federation’s constitutional status is changed, a
new subjects is formed from the introduced on the basis of a federal
constitutional law.?%® existing subjects or a new subject is admitted to
the Federation then amendments are

The possibility of less stringent procedure for introducing amend-
ments can be envisaged both in the constitution itself and in the act
on its entering in force, allowing to remedy the identified errors and
shortcomings for a certain period after adoption of the constitution.
Thus, Article 8 of the law of the Republic of Estonia “On Entering into

263 lMNMocTaHoBneHne KoHCTUTYLMOHHOro Cyaa Poccuiickon depepaumnm ot 28 Hosops 1995 r. no aeny
O TONKOBaHUM YacTu 2 ctatbu 137 KoHCTUTYLMKM Poccuiickon deaepaumm.
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Force of the Constitution” provided that for three years following the
adoption of the Constitution in a referendum the State Assembly had
the right to introduce amendments to the Constitution in urgent pro-
cedure with the two-thirds majority of the composition of the State
Assembly.

3. Constitutional identity. The majority of constitutions comprises
norms that are sometimes called their constitutional basis. The con-
stitutional basis is the norms, upon which the state order and the le-
gal system in general are founded on. In some sources it is called also
the fundamental values.?** The Constitutional Court of the Republic
of Latvia has noted: “The State of Latvia is based on such fundamen-
tal values that, among the rest, include basic rights and fundamental
freedoms, democracy, sovereignty of the state and people, separation
of powers and rule of law. The State has the duty to guarantee these
values and they cannot be infringed on by introducing amendments
to the Satversme, these values being introduced only by law”?.

The conceptual basis of a constitution reflects the constitutional
identity of the respective state. Constitutional identity is a set of con-
stitutional values and basic principles of a democratic state governed
by the rule of law, which determines the essence of the respective
state.?® The constitutional identity exists in the consciousness of the
people and forms a united community of destiny. Elements of consti-
tutional identity are reference points or landmarks that hold society
together, enable mutual co-operation and ensure the constant existen-
ce of the state over time.?” Constitutional identity expands the scope
of the constitution by entering the area of societal values and political
ideology. Constitutional identity comprises the basic constitutional

264 Decision by the Constitutional Court of the Republic of Latvia on 19 December 2012 on Terminating
Legal Proceedings in Case No.2012-03-01, Para 13.3.

265 Judgement by the Constitutional Court of the Republic of Latvia on 7 April 2009 in Case No.2008-
35-01, Para 17.

266 Osipova S. Tautas gars, pamatnorma un konstitucionala identitate. In: Osipova S. Nacija, valoda,
tiesiska valsts: cela uz ritdienu. Rakstu krajums. Riga: Tiesu Namu Adentra, 2020, 40.Ipp.

267 Osipova S. Latvijas Republikas konstitucionala identitate Satversmes tiesas spriedumos. In: Osipova
S. Nacija, valoda, tiesiska valsts: cela uz ritdienu. Rakstu krajums. Riga: Tiesu Namu Agentdra, 2020,
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principles, the values of society, the aims of the state, the historical
development of statehood, and also certain issues that are uniquely
and fundamentally important for a particular state.?®® For example,
the principle of the state’s continuity is an important element of
the constitutional identity for all Baltic States, whereas for Lithua-
nia, specifically, the requirement regarding Vilnius as the capital of
Lithuania is characteristic.?®® Constitutional identity determines the
essence of the statehood and legal system based on the constitution.?°
The constitutional legislator may create the constitutional identity in
a targeted way, by including elements of constitutional identity in
the text of the constitution and by providing normative regulation
on them.?”* The Preamble to the Constitution of Hungary of 2011 is
a particularly striking example in this respect.?”? However, usually,
constitutional identity is formed in the process of applying the consti-
tution, by the constitutional courts and legal doctrine formulating the
most important basic principles of the respective statehood. In Latvia,
constitutional identity is reflected in the inviolable core of the Sat-
versme, which defines the most important constitutional values and
basic principles.?”® Existence and independence of the Latvian State,
personal freedom and geopolitical affiliation with European cultural
space could be mentioned as the most important elements of the Lat-
vian constitutional identity.?”*

268 Valsts prezidenta Konstitucionalo tiesibu komisijas 2012.gada 17.septembra viedokla "Par Latvijas
valsts konstitucionalajiem pamatiem un neaizskaramo Satversmes kodolu" 93. - 95.punktu.
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271 Orgad L. The Preamble in Constitutional Interpretation. International Journal of Constitutional Law,
Vol. 8,2010, Nr. 4, pp. 2-5
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273 Osipova S. Latvijas Republikas konstitucionala identitate Satversmes tiesas spriedumos. In: Osipova
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Constitutional identity is protected by including in the constitu-
tion’s text formal eternity clauses or by developing, in the process
of applying the constitution, the substantive eternity clauses when
constitutional courts ensure protection of the identity. In Germany,
where inalterability of some norms in the Basic Law is clearly defi-
ned, it is considered to be the pre-requisite that ensures the stability
of the Basic Law. No constitution can exist if amendments to some
rules are prohibited; however, a constitution is even less able to exist
if the possibility to amend it is transferred into complete discretion
of two-thirds of majority. Therefore the legislator is authorised only
to amend the Basic Law, not to revoke it. The inalterability of some
articles in the Basic Law comprises not only the prohibition to revoke
the Basic Law as a whole but also excludes any amendment to the Ba-
sic Law that would revoke the identity of the historically established
order that exists in Germany.?”® Inalterability of some articles of the
Basic Law has been established to protect the democratic manifes-
tation of will. However, the limits to this protection must be exami-
ned: if these are exceeded, then the inalterability of the Basic Law is
not respecting freedom and principles of democracy but restriction
of their content, attempting to prevent cardinal changes in the poli-
tical order and trying to link the future generations with the ideals
of its age.?”® The inalterable articles of a constitution should not be
perceived formally as separate norms; they should be defined only
as a totality of constitutional provisions included in separate other
articles, and everything depends upon the significance of these pro-
visions in enforcing the inalterable articles, so that these provisions
either could not be amended. For example, the greatest part of norms
in the catalogue of fundamental rights, which define the substanti-
ve content of the constitutional order, as well as the principle of se-
paration of powers and other norms of substantive and procedural

275 Xecce K. OCHOBbI KOHCTUTYLMOHHOMO NpaBa $PI. Mocksa: tOpuandeckasa nutepatypa, 1981,
€.328-329.
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lepmanuu. M3eHsee V1., Kupxod M. (pea.) T.1. Mocksa: MHCTUTYT rocynapctsa 1 npasa PAH, 1994, ¢.39.
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nature that, alongside fundamental rights, guarantee recognition of
the power of the people’s majority, equal opportunities and protec-
tion of minority, free and open political development of democracy,
cannot be amended. Protection for the substantive basis of this Basic
Law excludes abolishment of such separate provisions, which cannot
be taken out of the total structure without changing the foundations
of this totality.?””

The concept of constitutional identity developed in the “old” Eu-
ropean democracies to protect the national statehood against exces-
sive external interference into legal systems, which could be caused
by membership in the European Union or international organisation
(e.g., excessive interference by the Court of Justice of the European
Union or the European Court of Human Rights). Whereas Latvia ne-
eded the idea of a constitutional identity to reinforce the democratic
state governed by the rule of law against internal threats.?”® In the
case of Latvia, belonging to the European cultural space and mem-
bership in the European Union is an element of its constitutional
identity, which provides one more (external) guarantee for irrevocab-
le reinforcement of a democratic state governed by the rule of law.?”®
Similarly, the German constitutional identity has been defined in the
Basic Law as inviolable to never allow relapsing into barbarism and
recurrence of the Nazi regime. In this respect, constitutional identity
refers to the negative experience of each generation as regards abuse
of power, which has been retained in the historical memory and the
recurrence of which it would never want to experience.?’

The idea of the Satversme’s core does not allow one amendment
to the Satversme to destroy the values on which the Satversme is

277 Xecce K. OCHOBbI KOHCTUTYLMOHHOMO Npasa $PI MockBa: tOpuandeckada nutepatypa, 1981,
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founded, as well as excludes the possibility to renounce the State of
Latvia and its democratic state order. The core of the Satversme as an
independent concept, in difference to the principles included in it,
does not have direct and special applicability in preparing individual
decisions in the regular conditions in which the state order opera-
tes. The concept of the Satversme’s core as an autonomous concept
should be used in the case of extremely important threats to the con-
stitutional order to protect the constitutional order and prevent liqui-
dation of a democratic state governed by the rule of law in seemingly
formally correct form. The concept of the Satversme’s core cannot be
the grounds for restricting pluralism of opinion that is admissible in
a democratic society and various offers regarding the strategies for
political development, as well as for unacceptably infringing on fun-
damental human rights. Protection of the Satversme’s core is in the
competence of all Latvian state bodies, however, the Constitutional
Court of the Republic of Latvia is the one that has the final say in
these matters.?®!

281 Ziemele |. Eiropas Savienibas tiesibu konstitucionalitates kontrole Latvija. Jurista Vards, 2020.
7 jalijs, Nr.27(1137).
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Chapter 2
SOVEREIGNTY

I. Concept of sovereignty

1. Relevance of sovereignty. The ever closer integration of Europe-
an states into the European Union has created the need to reconsider
and redefine anew the basic concepts of constitutional law. Latvia’s
accession to the European Union also caused national discussions of
sovereignty, i.e., the extent to which Member States of the European
Union retain their sovereignty and the moment when the transition
of the sovereignty from the nation-states to the European Union can
be identified.?®* The Court of Justice of the European Union (former-
ly — the Court of Justice of the European Communities) formulated its
position quite some time ago. First and foremost, the Court of Justice
of the European Communities found that the creation of the Com-
munities established a new type of legal order in international law,
in the framework of which Member States restricted their sovereign
rights to benefit from membership in the Communities.?® Later, the
Court recognised that the Communities, established for an indefini-
te term, had real power, which followed from the restriction on the
Member States’ sovereignty because the Member States had limited

282 Diskusija par Satversmes grozijumu nepiecieSamibu. Likums un Tiesibas, 2000, Nr.6(10),
162.-168.Ipp.; Krima K. MUsdienu suverenitate mainigaja Eiropa. Likums un Tiesibas, 2003, Nr.4(44),
106. = 110.Ipp.
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van Gend & Loos v Netherlands Inland Revenue Administration. Reference for a preliminary ruling:
Tariefcommissie-Pays-Bas. Case 26-62
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their sovereignty in certain areas.?® Later, in turn, the supremacy of
the community law over the Member States’ constitutions was es-
tablished.?® In view of the inclination of the Court of Justice of the
European Union to ensure the supremacy of the European Union
law, the constitutional courts have consistently chosen to defend the
principle of the supremacy of the national constitution. From the per-
spective of national courts, the supreme legal power of the national
constitution is indubitable and the European Union law is applicable
insofar it is constitutional.?®® At the same time, constitutions of the
European Union Member States are open to the supremacy and direct
effect of the European Union law. National constitutions and the Eu-
ropean Union law interact in constant dialogue between the constitu-
tional courts and the Court of Justice of the European Union.?®” Con-
stitutional courts of the European Union Member States have already
defined their attitude towards the European Union, by outlining clear
borders of sovereignty.?*® The Constitutional Court of the Republic of
Latvia is to be considered as being one of the constitutional courts in
Europe that are most friendly towards the European integration.** In
its case law, the Constitutional Court of the Republic of Latvia has un-
derscored the need to ensure harmonious and aligned compatibility
284 Judgment of the Court of 15 July 1964. Flaminio Costa VE.N.E.L. Reference for a preliminary ruling:
Giudice conciliatore di Milano - Italy. Case 6/64.
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of the national legal system with the European Union law, reserving
for itself the right to defend the constitutional identity in a dialogue
with the Court of Justice of the European Union.?? Actually, demar-
cation of the final limits of European integration currently is not so
much a matter of sovereignty as a matter of constitutional identity.?!

The content of the concept of sovereignty, over the period of its
use, has been significantly modified; it has been influenced by the
increasing intensity of international relations between states, deve-
lopment of international public law, formation of various internatio-
nal organisations and supranational institutions, as well as by other
factors.?? As regards sovereignty, the requirement to redefine the con-
tent of the classical concept is habitual in the contemporary consti-
tutional law.?*® The classical, “ideal” concept of sovereignty is to be
understood in the contemporary meaning thereof as “the right to final
say” on the most important matters of the state.?** In constitutional
law, the inseparable link between the state and sovereignty is axio-
matic; a state without sovereignty as a mandatory trait characterising
the state is inconceivable. However, sovereignty is a considerably
newer concept, in practice, a political one, which , in certain his-
torical circumstances was introduced into constitutional law, which
had certain legal consequences. The state and the constitution existed
before the idea of sovereignty originated. Perhaps, the development of
constitutional law will create the possibility to renounce the concept
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of sovereignty, guaranteeing the independence and preservation of
national statehood by other mechanisms.

2. Genesis of sovereignty. In political philosophy, the idea of so-
vereignty is comparatively new, and its origins are found in Europe
of the Middle Ages. The state-like formations that existed until the
Middle Ages had no need to develop the concept of state law.?* Aris-
totle characterised the state as a union of several tribes for perfect and
self-sufficient life (autarky). Autarky of a state requires the state to
have everything it needs for life and to not lack anything.?*® Marcus
Tullius Cicero, in turn, defines the state as the power of the peop-
le when the people are united by consensus on the law and mutual
expedience.”” The works of both authors of antiquity did not focus
on the issue of the state’s independence or sovereignty. For Aristotle,
autarky of a state is the economic and the political self-sufficiency or
total independence. There was no practical need for the idea of so-
vereignty in the world of antiquity because the competition between
various political powers or interdependence of states was not wide-
spread.?®® The need for the idea of sovereignty was determined by
the situation in Europe of the Middle Ages when the monarchs of
some states had to justify their right to power over feudal lords, on
the one hand, and independence from the Pope of Rome and the Em-
peror of the Holy Roman Empire of the German Nation, on the other
hand. Hence, monarchs had to consolidate their states, overcoming
their political fragmentation or the Pope’s or the Emperor’s claims to
global power. The idea of sovereignty was created to justify legally
the monarch’s independence from the Pope and the Emperor and to
abolish the separatism of feudal lords.?*® ”Within the political space,

295 ManuneHko H.W. CyBepeHnTeTsb. MicTopryeckoe pasBuTie njeun cyBepeHnTeTa n es npaBosoe
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the sovereign occupies the place that the God occupies in the world.
Namely, everything is subjected to him, but he himself is not subject
to anything.”*® The idea of sovereignty was made necessary by poli-
tical practical reasons and developed simultaneously with the idea
of a nation-state.*®' Jean Bodin is considered to be the founder of the
sovereignty theory. He concluded that sovereignty was a mandatory
feature of a state. The state power should be independent from exter-
nal power or other powers internally.>*?

Sovereignty is eternal, constant, supreme, independent; a power,
not bound by laws, and absolute over citizens and subjects. Such
power is not restricted by any other power or man-made laws. It does
not depend upon any other external power, whereas all powers inter-
nally are subject to the sovereign and exists at his will.?*® Thus, Jean
Bodin defended a secular, national, centralised state, for the conso-
lidation of which he advanced the sovereignty principle as the op-
posite to the political and ideological fragmentation and the Pope’s
and the Emperor’s power. Jean Bodin held sovereignty to be united
and indivisible and that anyone in that state might own it. He defen-
ded the monarch as the sovereign, who exercised his supreme power
both internally and in liaisons with monarchs of other states. In the
interests of the state, the sovereign’s power should be unlimited in its
jurisdiction and unreplaceable. On the one hand, the theory of sove-
reignty creates the pre-conditions for establishing centralised states,
independent of any power in Europe. On the other hand, sovereignty
is a pre-condition for the development of international law becau-
se only states that are not interdependent are forced to form mutual
relations.
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ses/3020pdf/six_books.pdf

303 Ibid. Chapter VIII.

92



In Jean Bodin’s theory, sovereignty has certain limits, i.e., it is
bound by the laws of the God and nature.*** Hence, the obligation to
abide by certain principles of a state governed by the rule of law is
included in the content of sovereignty, i.e., the sovereign must abide
by the contracts concluded with the subjects and other rulers, as well
as respect fundamental human rights. Sovereignty is characterised
by several competences of the state power. Jean Bodin mentioned the
sovereign’s right to legislate, the right to declare war and conclude pe-
ace, the right to appoint officials, the right to administer justice in the
supreme instance, the right to loyalty and subordination of the sub-
jects, the right to amnesty, the right to coin money and collect taxes
as mandatory attributes of sovereignty.*® Jean Bodin's theory of so-
vereignty turned into a relevant and politically necessary doctrine of
his time. The rulers of all European states predominantly based their
political rights on the sovereign rights. Due to this, almost all works
of political philosophy touched upon also the issues of sovereignty.**
After Jean Bodin, issues of sovereignty were analysed in almost every
book on philosophy, state law or international law.

Pursuant to Jean Bodin’s tradition, also henceforth sovereignty is
analysed in the context of the historical situation and political aims
of the particular age. The idea of sovereignty has been used to jus-
tify and defend often politically opposite and mutually exclusive
aims. Thus, the context of daily politics is significant for theories of
sovereignty.

3. Content of sovereignty. It is recognised in constitutional law
that the concept “sovereignty” may be used to denotate various fac-
tors. First of all, sovereignty characterises the nature of the supre-
me state power and its independence from other internal or exter-
nal powers. Likewise, sovereignty encompasses all mandates and
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competences of the state, which it has the right to exercise. Addi-
tionally, sovereignty may be attributed to a body of state power ha-
ving the supreme position within the system of state bodies.?*” The
multi-faceted nature of the concept of sovereignty is the reason why
various concepts of sovereignty are analysed simultaneously in con-
stitutional law — the sovereignty of the state, the sovereignty of the
people, the sovereignty of the state power, the sovereignty of a body
of state power, and the sovereignty of law.3%

Sovereignty has two dimensions: external and internal. The exter-
nal dimension of sovereignty means that the people can take decisi-
ons themselves without external interference. The internal dimension
of sovereignty, in turn, ensures the priority of society (the people)
over the state, i.e., subjects the state to the will of the people.**” Sove-
reignty is not the power itself but only its certain trait, which turns
this power into the supreme and independent power, it is the utmost
perfection or the supreme degree of this power.** This is why sove-
reignty is to be deemed to be the state of independence of the power
from other powers and states. Only that subject of constitutional law,
the power of which has full sovereignty, can be considered to be the
sovereign. The sovereign power is to be viewed as legally unrestricted
and not subject to restrictions as being above the law. This power is
placed above all subjects of law in the state and may not be bound or
restricted in its actions and manifestations of its will.*"!

However, it must be noted that sovereignty is a power that is go-
verned by the rule of law, i.e., it exists within the framework of a state
governed by the rule of law. The sovereign is bound by international
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law and its national law; the sovereign’s will may be expressed only
in legal forms.?'? The sovereign power is the supreme power only
within its legally set framework. Sovereignty does not mean tyrannic
and arbitrary rule. In a state governed by the rule of law, also the
sovereign is bound by legal acts and the law. Sovereignty demands,
primarily, the supremacy of this power internally in the state. The
supremacy of power means that this power is placed above all other
powers and has the right to exert influence over other powers. No
other power in state may be above the power, which is sovereign.
Such power is complete; it may not have any restrictions of competi-
tors, which would allow questioning the absoluteness of this power.
Competing powers, which claim part of this power’s sovereignty, may
not exist parallel to this power. The sovereign power is restricted only
by the territory of the state, i.e., it encompasses the entire territory
of the state, the state’s inhabitants, as well as that part in the lives of
inhabitants, the regulation of which is admissible in a state gover-
ned by the rule of law.?** Sovereignty envisages independence and
autonomy of the state from other external powers. The sovereign is
independent in international relations and can decide freely on its
matters. Sovereignty demands political and legal independence of the
power from other states and powers. The sovereign has the exclusive
right to exercise the entire competence of the state, which is divided
into the legislative, judicial and executive power, throughout the ter-
ritory of the state. No other power within the state or beyond its bor-
ders may have equal rights alongside the sovereign power.

A state’s membership in various international organisations, the
transfer of some competences of the state to international institutions
and, in particular, the process of European integration lead to new
discussions on sovereignty.?** The theory of the extinction and dis-
appearance of sovereignty in more distant future, together with the

312 Manuenko H.N. CyBepennTeTb. MicTopmnyeckoe pasBuTie naeun cyBepeHnTeTa U eq npaBoBoe
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state, with the prospect of establishing a global order and abolishing
fragmentation of civilisation no longer seems to be utopian. The trend
to diminish the role and significance of the sovereignty principle is

becoming stronger, “division”, “restructuring”, “fragmentation” of the
sovereignty is discussed.’*®

Il. The people's sovereignty

1. The idea of the people’s sovereignty. The principle of the peo-
ple’ sovereignty means that the people themselves, without external
interference, form their will and also determine the way, in which the
state is organised.?'® Since the period of Enlightenment and the Fren-
ch Revolution, the principle of the people’s sovereignty has become
the foundation for the national statehood, i.e., the majority of state in
the world provide in their regulation that they recognise the principle
of the people’s sovereignty.’'” The principle of the people’s sovereig-
nty is a shared constitutional fundamental value of the West, having
the rank of an unwritten legal principle.**® The principle of the peop-
le’s sovereignty is not a political declaration within the constitution’s
text, which accepts and allows the existence of any political regime.
The principle of the people’s sovereignty has a definite legal content,
which must be embodied in the constitutional reality. If the principle
of the people’s sovereignty exists only in the form of a political decla-
ration then the respective state order cannot be considered as being a
democratic constitutional state.
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Initially, the idea of sovereignty was used to justify the monarch’s
sovereignty in a nation state. The people were the source of power
who had transferred the rights of the sovereign to the monarch, and
it was the foundation for the legitimacy of the existing power.**® The
Pope substantiated his supremacy over secular rules by the supreme
power, granted by the God. The rulers, in turn, attempting to achieve
independence from the spiritual power, recognised the people of the
respective state as the source of their power: the people had transfer-
red the power primarily vested in them to the monarch.** However,
the idea that the people might have transferred the sovereignty to the
monarch created the pre-conditions for the theory of social contract
and political considerations that the power, once transferred, could
be regained if it was not exercised properly. Johannes Althusius was
among the first who elaborated the principle of the people’s sovereig-
nty, underscoring that the sovereignty within a state was owned by
the people as a whole. The sovereignty owned by the people is uni-
ted, indivisible and inalienable. Sovereignty, however, is not absolute
since it is subject to the laws of the God and to natural laws, as well
as written laws, in particular, constitutional laws. The people may
not alienate sovereignty but may authorise some officials to exercise
it in their name. if the monarch acts contrary to the people’s will, he
breaks the social contract and the people have the right to overthrow
him.**

Jean-Jacques Rousseau’s theory of social contract was a signifi-
cant turning point in the understanding of the principle of the peo-
ple’s sovereignty. He considered that the people as the totality of all
persons were the bearer of the sovereign power, which was enacted
by the general will (volonté générale). Since the common will mani-
fests itself in laws, the legislator’s power is the core of sovereignty.??
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Sovereignty is independent, inalienable and indivisible power, vested
in the people.??® All public officials are subject to the general will,
and the people have the right to replace these officials.*** Pursuant
to the theory of Jean-Jacques Rousseau, there is only one sovereig-
nty in the state and it belongs to the people. Only one sovereignty
may exist in the same territory, and the same person may be subject
only to one sovereignty. Sovereignty is indivisible, inalienable and
untransferable.’*

2. Content of the people’s sovereignty principle. Sovereign power
means independent, autonomous power, which is not restricted or
impacted by other powers. The people’s sovereignty principle me-
ans that the people themselves run their life either directly (throu-
gh a referendum) or through their elected representatives who, in
expressing the people’s will, lead the state in the name of and on the
behalf of the people.??® Hence, the principle of the people’s sovereig-
nty demands that the people themselves, without external interferen-
ce, form their will and determine how this state is organised.*?” The
source of the state power is not outside or above the people, but the
people are the source of this power.??® The people’s will is the sta-
te power. All bodies of the state power that exercise the state power
have been created by the people’s will; power has been granted to
these bodies of state power in accordance with the people’s will.**
The source of the state power and the bearer of the sovereign state
power are the people of Latvia rather than the constitutional bodies of
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the state power. The sovereign is the people themselves as a totality
of equal citizens with common will.?3

The people’s sovereignty is the right of the people to decide on
their fate, inter alia, by establishing an independent state.*** The prin-
ciple of the people’s sovereignty has been recognised as the source of
the sovereign state power, from which other bodies of the state power
derive their power.*? Politically, the people are the “bearer” of the
state (i.e., the founder and the constant maintainer), but legally it is
the source of the state power and legitimacy.** Initially, the principle
of the people’s legitimacy recognised the people as the source of the
sovereign state power, from which institutions of state power derived
their power, recognising, however, an institution of state power as the
bearer of sovereignty. This is a formal understanding of the people’s
sovereignty, which originated in constitutional monarchies and is ba-
sed on the contract between the people and the monarch, enshrined
in the theory of social contract, e.g., Article 25 of the Constitution of
the Kingdom of Belgium of 1831.

Also at present, the opinion that the bearer of the sovereign power
within the state is an institution of the legitimate state power, i.e.,
the parliament, the government, etc., is encountered.*** However,
the principle of the people’s sovereignty also requires recognising
the people as the bearer of the sovereign power.**> Within a state, the
body of the sovereign state power is the one that makes the last and
the final choice regarding all most important matters in life. In de-
mocratic states, the bearer of the sovereignty is either the parliament
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or the totality of all citizens with the right to vote, if the state order
provides for a referendum. In view of the fact that the Latvian Consti-
tutional Assembly has envisaged a referendum, the Latvian people is
also the sole bearer of the sovereign power in the state.**® Hence, the
people is the only source of the state power and also the only bearer
of the sovereign state power. The people is the sole direct, uncreated,
undestroyable, source of all acts of will of the state.*®” The Constitu-
tional Court of the Republic of Latvia has concluded that the Latvian
people is the only subject of the state’s sovereign power.**® The prin-
ciple of the people’s sovereignty is closely linked to the concept of the
core of democracy, which requires enacting the majority’s will.

The bearer of the sovereign state power , i.e., the people, must
be able to impact the decision-making in the state. The state power
must be founded on the people’s will, it should be the source of the
state power.**® In a democratic order, the people’s sovereignty must be
exercised, first and foremost, in regular and free elections (representa-
tive democracy); however, some democratic orders have retained also
elements of direct democracy: a referendum and a citizens’ initiative
(the people’s right to legislate).**® The people’s sovereignty is unres-
tricted. Limits that follow from justice and human rights are binding
upon it. The people’s will cannot turn that what is unjust into just.*!
Hence, the principles of a state governed by the rule of law restrict
the people’s sovereignty. In a state governed by the rule of law, there
is not a single subject, a single body of the state power that would be
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above the law.*** The people as a sovereign are subject to restrictions
defined by the law and are not released from the obligation to abide
by the law.***

In the constitution, the people’s sovereignty is formally restricted
by the binding force of the opinion held by the political majority, if all
procedural requirements are met. Substantially, the people’s sovereig-
nty is limited by human rights, the state’s international commitments
and the judicial power. These factors that limit the people’s sovereig-
nty are defined by the will of the people themselves and are linked
to the substance of the people’s sovereignty in a state governed by
the rule of law; whereas, if attempts are made to restrict the people’s
sovereignty against their will by other factors, this is no longer com-
patible with the concept of sovereignty.*** In a democratic state gover-
ned by the rule of law, the people express their will not as a collective
whole but as a totality of individual citizens. Each individual citizen
has inalienable freedoms with respect to the people as a collective
whole or the majority constituting the political will. Human rights
and the rights of a citizen mean protection of an individual against ar-
bitrariness, against the people’s sovereignty as any other absolutism.
The people may restrict themselves, by defining in the constitution
obligations and procedures binding upon them as to how the sove-
reign state power is enacted. This has allowed to develop the idea
that, in a constitutional state, the sovereign is no longer the people
themselves but it is the constitution, as an elaboration of the basic
norm, formulated by the sovereign, with the supreme legal force.?*
Once, the idea that the supreme power was not vested in concrete
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persons but in the law was quite extensively discussed in state law.4
However, the sovereignty of law will always lead to concrete persons,
who adopt the respective legal provisions or determine their content
in the process of applying the law.3¥

Pursuant to the Introduction to the Satversme, the people of Latvia
have self-restricted within the framework of the democratic order, de-
fined by the Satversme.?*® Following adoption of the constitution, the
people exercise their power only in the way and in the cases stipula-
ted in the constitution. If the people do not abide by the constitution,
they act unlawfully and anti-constitutionally.?*® The Constitutional
Court of the Republic of Latvia has also recognised that the people are
obliged to abide by the provisions, principles and values, included in
the Satversme. None of the constitutional bodies, including the peop-
le themselves, has the right to violate the Satversme in exercising the
rights granted to it.**

lll. State Sovereignty

1. Concept of state sovereignty. Initially, sovereignty meant the
power of the state over the people, however, with the recognition of
the principle of the people’s sovereignty, the principle of state sove-
reignty had to change in order to become aligned with the principle
of the people’s sovereignty. In international relations, other states are
not interested in the kind of regime that exists in the particular state
and which power in the state is sovereign. Therefore, international
relations are being developed between states. In this context, other
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states are interested only in whether the respective state has suprema-
cy within its territory and whether it is independent in international
affairs. The main role of the state sovereignty principle in constitutio-
nal law is to underscore the total political and legal independence of
the people, who have established their own state, from other states.?!
In a democratic republic, the principle of state sovereignty is to be
interpreted much more narrowly and is applicable only to external
relations. Quite validly, the concept of state sovereignty in contem-
porary circumstances has turned rather into a concept of internatio-
nal law and political science. Political scientists also have revised the
use of this concept since it does not point out the difference between
formal and actual independence (limited sovereignty). The concept
of state autonomy has been advanced instead of the concept of state
sovereignty (as belonging to the theory of international relations and
differing from the understanding of autonomy in state law). Taking
into account that a democratic state are politically organised peop-
le who, within the framework of the state, have the sovereign state
power, autonomy is the ability of these people to collaborate with
other politically organised people to implement their interests to the
extent possible. This is the freedom of choice of these people and
their goal-achieving capacity.*s

In contemporary constitutional law, the concept of “sovereignty of
the state”, most probably, should be replaced by the concept of “in-
dependence of the state”. This concept allows emphasizing the main
essence of state sovereignty — political and legal independence in in-
ternational relations. Hence, state sovereignty envisages a state’s in-
dependence and autonomy from other states, ensures that other states
do not interfere into the internal affairs of the state and the territorial
unity of a state. Interpretation of the concept of state sovereignty has
been essential in the case law of the Permanent Court of International
Justice regarding the customs union between Austria and Germany:.
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Judge Dionisio Anzilotti noted in his opinion that, in accordance with
international law, independence was a normal condition of the state.
This means that a separate state exists, which is not subject to the
power of any other state or a group of states. A condition like this
can be characterised as sovereignty or external sovereignty, pursuant
to which, the state is subject to no other power except for internatio-
nal law. Loss of independence means subjecting the sovereign will to
the will of another power or generally substituting the sovereign will
by the will of an alien power.?* Whereas several other Judges of the
Permanent Court of International Justice noted in their opinion that a
state was not independent legally if it placed itself in a position of de-
pendence vis-a-vis another power or transferred the right to exercise
sovereignty in its territory. Restrictions on a state’s discretion, which
it undertakes in accordance with international law, do not mean lo-
sing the state’s independence. All international treaties, entered into
by independent states, restrict the sovereignty of states. Total and ab-
solute sovereignty, unrestricted by any contractual commitments, is
impossible and practically unknown.**

2. State in international relations. At present, limiting sovereig-
nty is inevitable because only an absolutely isolated state may be
absolutely sovereign. The principle of state sovereignty, demanding
the state to be independent, envisages the state’s right to participate
in the international community. Actually, the state sovereignty is the
pre-condition for the state to fully engage in international relations
and undertook international commitments. Sovereignty in internatio-
nal law should be assessed as exercising the sovereign rights rather
than restricting these.?*® The Permanent Court of International Justice
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did not uphold the opinion that entering into any agreement, pur-
suant to which the state undertakes to perform certain activities or to
refrain from performing certain activities, would mean that the state
was abolishing its sovereignty. The right to assume international ob-
ligations is an element of state sovereignty.**® The Permanent Court
of International Justice has noted: “The Court declines to see in the
conclusion of any Treaty by which a State undertakes to perform or
refrain from performing a particular act an abandonment of its sove-
reignty. No doubt any convention creating an obligation of this kind
places a restriction upon the exercise of the sovereign rights of the
State, in the sense that it requires them to be exercised in a certain
way. But the right of entering into international engagements is an
attribute of State sovereignty.”?”

The concept of sovereignty always has been linked to exercise of
power in internal and external relations, and this exercise always has
been subject to sovereign values that define it. Values grant normative
nature to sovereignty, which can be used to assess the order existing
in a particular society, which, in our case, means relations between a
state and an international organisation. A state may be a member of
such international organisations with different legal relations betwe-
en their institutions and member states, and, in each particular case,
although an organisation might be a subject of international law, the-
se relations will be differently impacted by the respective constitu-
tional provisions.*® Thus, for example, the second part of Article 68
of the Satversme envisages the possibility for Latvia to transfer part
of the competences of state institutions to international institutions.
The transfer of competences cannot extend so far as to violate the
foundations of an independent, sovereign and democratic republic,
based on the rule of law and fundamental rights. Likewise, it may not
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1923.

358 Judgement by the Constitutional Court of the Republic of Latvia on 7 April 2009 in Case No. 2008-
35-01, Para 17.

105



impact the citizens’ rights to decide on issues important for a demo-
cratic state.*® The constitutional legislator may not renounce from the
independent statehood and sovereignty of Latvia by joining another
state or by forming together with other states a new state, in the mea-
ning of international law. Latvia’s sovereignty cannot be “emptied” by
excessive “channelling” of the competences of Latvian state to supra-
national formations, in particular, the European Union.?%

In conditions of international integration, the idea of the need for
absolute sovereignty has disappeared, and delegating certain rights
of sovereignty is no longer perceived as abolishing of sovereignty be-
cause the member state retains the right to the power of final, decisive
choice.’®* Sovereignty and, thus, unity of the state power is not lost
until the state is able to exist independently in a case of emergency
and make decisions independently and act within its territory, i.e., to
exercise the right to secession, which allows, at the respective mo-
ment, to take over completely power over processes ongoing in the
territory of the state.**? Nowadays, this so-called right to the last word
means sovereignty.’®® Until some states retain at least the actual possi-
bility of secession, competences, the point of no return is not reached
in the disintegration of sovereignty .** The Constitutional Court of
the Republic of Latvia, however, has noted that the understanding
of Article 2 of the Satversme comprises not only “the right to the last
word” but also an obligation to assess the conditions for operation of
the international organisation as such. In this context, “the right to
the first word” seems to be more important, i.e., legitimate acceptance
of exercising sovereignty in a certain way, i.e., the purpose, nature,
structure of the organisation exercising the competence, as well as
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the possibility of the state and its citizens to influence the processes
of exercising competence. Hence, it needs to be assessed, at which
point the use of sovereignty for creating international commitments
reaches the stage, where a constitutional procedure is required for
legitimising within the national legal system this use.%

3. Membership in the European Union. Membership in the Eu-
ropean Union does not affect the people’s sovereignty since only the
competence granted to the state as the implementer of the peoples so-
vereignty changes. Competence is one of the elements in sovereignty,
which throughout the entire territory of the state encompasses a to-
tality of mandates, rights and obligations, which, in turn, is divided
into the legislative, judicial and executive power. In a sovereign state,
the entire competence is implemented by state institution, dividing it
among themselves in a detailed way, on the basis of the constitution
and laws subordinated to it. The state is omnipotent.** Upon accessing
the European Union, part of the competence of the sovereign power,
i.e., areas, where decisions important for the state are made, is transfer-
red to institutions of the European Union, and the decisions and direc-
tives adopted by the union of states will be binding upon the Member
State. Sovereignty is not delegated to the European Union; only part of
the competence of a sovereign state is delegated, i.e., the totality of ci-
tizens as a legal person chooses other institutions that will implement
the competence granted by it. Aivars Endzins has validly noted: “Ac-
cession to the European Union cannot be linked to losing sovereignty.
It is a matter of transferring some competencies to international organi-
sations.”?” By the act of accession, the people transfer part of the com-
petence of the state power to the European Union. Thus, the people’s
will is implemented both by the European Union and the power of the
nation state (state in a narrower understanding). Orders by the Europe-
an Union, as a supranational organisation, are to be considered acts
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of international law, the internal commitments of the state of which
would be founded on previously envisaged general transformation or
previously envisaged general executive order, i.e., the people’s assent
given at a referendum.**® Membership in the European Union does not
mean weakening of the people’s sovereignty but using it in Latvia’s
interests in reaching the aims of the European Union.**

Belonging to united Europe as an element of the constitutional
identity formulates the geopolitical orientation of the Latvian legal
system. In law policy terms, the Latvian legal system is characterised
by openness and readiness to participate in the processes of Europe-
an integration and to be part of common legal space of the Europe-
an Union. Pursuant to the basic European Union Treaties, a state’s
membership in the European Union is linked to partial transfer of the
state’s competence to the European Union and to restrictions on the
state’s discretion. Viewing this from the perspective of the national
legal system, these matters can be resolved by respective alignment
within the framework of the national constitution.*”® Issues related to
Latvia’s membership in the European Union, basically, were resolved
by amendments to the Satversme, which have proven to be sufficient
for the Constitutional Court to develop successfully in its case law
and elaborate in the constitutional reality the respective principles.®”*
The principle of European integration has been introduced into the
Satversme, i.e., Latvia’s legal policy choice to be a Member State of
the European Union, which has to be implemented in compliance
with the basic European Union Treaties.?”
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The constitutional solution to membership in the European Union
provided by the Satversme is implementation of the state sovereignty
and the people’s sovereignty, by delegating some competencies of the
state to the European Union, not as restricting or delegating sovereig-
nty as such. Pursuant to Article 68 of the Satversme, Latvia transfers
to the European Union only some competences of the state, in accor-
dance with the European Union Treaties, without affecting and decre-
asing its sovereignty.*”® If the processes of European integration were
to jeopardise the independence of the state or the people’s sovereign-
ty, they would be constitutionally inadmissible. The Satversme thus
sets substantive restrictions on Latvia’s membership in the European
Union.** The Satversme provides for substantive pre-conditions to
Latvia’s membership in the European Union, i.e., it is admissible only
for the purpose of strengthening democracy. Until membership in the
European Union does not jeopardise the order of a democratic state
governed by the rule of law in Latvia, it is to be promoted by law
policy measures and is constitutionally admissible. It is a significant
condition, which sees Latvia’s membership in the European Union as
one more additional elements reinforcing Latvia as an independent,
democratic state governed by the rule of law. Membership in the Eu-
ropean Union should be aimed at irreversible consolidation of the or-
der of a democratic state governed by the rule of law in Latvia and it
should serve as (one more) supranational guarantee for the protection
of a democratic state governed by the rule of law.*”®

The obligation to maintain internally the national legal system as
a democratic state governed by the rule of law also follows from the
Satversme. The European Union should be able to protect its Member
State’s order of a democratic state governed by the rule of law also ag-
ainst the Member State itself if the political processes ongoing within
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it are aimed at fundamental dismantling of the order of a democratic
state governed by the rule of law. Until a Member State wishes to
retain its membership in the European Union, it should be able to en-
sure the functioning of an order of democratic state governed by the
rule of law in full within its legal system. Protection of an order of a
democratic state governed by the rule of law is not the responsibility
of a separate Member State but the joint responsibility of also other
Member States and the entire European Union.*”®

IV. Organisation of the territory of a sovereign state

1. Concept of the state’s territory. The people is the human foun-
dation of the state, whereas the territory is the material part of the sta-
te. The state acquires appropriate stability only after the people have
obtained land and have become established in the particular territory.
That part of the land surface, on which the people are situated and
where they exercise their power, is called the state. Its size, like the
size of the people, is determined by the course of history. Internatio-
nal law does not define the minimum required size of a territory that
could be considered sufficient for the existence of a state; likewise,
spatial unity of the state’s territory and clearly demarcated borders
of the state are not required either. However, some part of a territory
is necessary since the state is a territorial entity.?”” A state expands
its territory, spreads its culture and rule in uncultivated or ownerless
lands or acquires alien territories on the basis of contracts, by volun-
tary joining or through conquests. Unchanging and eternal territories
are unknown in history because the size of the territory depends on
the people’s power. A territory, like the people, is constantly chan-
ging, i.e., four types of territorial changes are discerned: occupation
376 See more: Pleps J. Satversme, Satversmes tiesa un Eiropas Savieniba. In: Latvija. Parskats par tau-
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(acquiring a territory that does not belong to any state), annexation
(unilateral inclusion of an alien territory into the territory of the state,
not based on an agreement), cessation (transfer of a territory from
one state to another, achieved through an agreement), adjudication
(transfer of a disputed territory from one state to another on the basis
of an arbitration court’s ruling ). It must be noted that occupation as a
form of acquiring territory should not be mistaken for the terms used
in international law — occupatio bellocai and occupatio pacifica.’”®
Usually, constitutions do not record inviolability and unchangea-
bility of the territory. Hence, as a matter of principle, constitutions re-
cognise the possibility of changing the territory. Absolute unchange-
ability of the state’s borders, just like absolute unchangeability of the
constitution, established for eternity, in reality cannot ensure their ac-
tual unchangeability. Constitutionalisation of a state’s territory would
require an act of constituent power for changing the state’s borders, as
in the cases when the constitution is amended. Mykolas Romeris con-
sidered that it would be logical to reserve changing the boundaries
of a territory to the sovereign constituent power because a territory
constitutes a constructive, significant element in the state’s existence.
This is manifested most vividly in a nation state, the territory of whi-
ch is not accidental and which cannot be moved from one territory
to another but constitutes a logical entity. In a nation state, the issue
of territory is an issue of the state’s essence. This, however, is not
characteristic of all types of states. For example, Mykolas Romeris has
commented on the example of the USSR and the Confederation of
Switzerland. He recognised that decreasing the territory or any expan-
sion of it is insignificant, for example, for the USSR, which, essential-
ly, is not a state of a definite territory but the germ of the universal
proletariat or its communist party, which today is located here but
can relocate to another place tomorrow: it is based on indefinite ter-
ritorial expansion and insignificance of local considerations. Likewi-
se, essentially, the inclusion or exclusion of one or another canton

378 bntoHunun. ObLuee rocyfapcTBeHHoe nNpaso. Mockea: Bb YHMBepcuTeTCKon Tunorpacuu, 1865,
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is not important for the Confederation of Switzerland.*”® Changes in
the territory of a state are admissible in international law; in state
law, however, such changes may cause constitutional complications
because they affect the identity of the respective state. The state’s ter-
ritory is an element in the integration of state’s inhabitants, like com-
mon homeland, commonly experienced scene of nature and culture,
the basis for a common political fate.*° In state law, the territory of
the respective state, together with the people belongs to a certain cul-
tural space, is culturally linked to the respective statehood and is in-
dividualised.*®* The territory of a state is an important element in the
state’s existence. The state is inseparably linked to its territory, which
it cannot change or lose.*? In the Latvian constitutional law, the Con-
stitutional Court has significantly developed the concept of changing
the state’s territory or borders by ruling on the treaty between the
Republic of Latvia and the Russian Federation on the state borders.?3
The Constitutional Court concluded that Article 3 of the Satversme
primarily did not fully define the entire territory of the state or its
border because the purpose if this norm was to define the principle
of unity of united Latvia or all historical lands of Latvians (histori-
cally ethnographic regions populated by Latvians).** Article 3 of the
Satversme does not determine the entire territory of the state because
the respective norm primarily defines the essence of the Republic of
Latvia as a nation state — to unite in one statehood all historical lands
of Latvians. Thus, Article 3 of the Satversme as the principle of the
unity of all historical Latvian lands provides that Vidzeme, Latgale,
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Kurzeme, Zemgale and Sélija constitute the Latvian State. These
historical Latvian lands can be geographically precisely identified,
i.e., their clear boundaries can be outlined.*° A logical consequence
follows from it, i.e., that the territory, which Latvia has included in
its territory but which has never been part of the historical Latvian
lands, does not belong either to Vidzeme and Latgale, or Kurzeme,
Zemgale and Sélija. The purpose of Article 3 of the Satversme is only
to establish the uniting of the particular historical Latvian lands in
one statehood. “This article enacts the historical demands of the Lat-
vian freedom fighters for undivided Latvia, uniting Vidzeme, Kurzeme
and Latgale”.*® The Latvian State does not change its essence, until it
is comprised of all territories, where the Latvian people have become
a self-determined people, i.e., all historical Latvian lands. It should
be taken into account that the absence of a historical Latvian lands
would radically change the essence of the State of Latvia and would
affect its state law identity. Therefore, the principle of the territorial
unity and indivisibility of the Latvian State follows from Article 3 of
the Satversme.*® It follows from the Introduction to the Satversme
that the State of Latvia can exist only in the Latvian lands, and none
of these lands can be surrendered.

The Constitutional Assembly of Latvia, by defining the principle
of the unity of the historical Latvian lands, has retained the division
of Latvia in the historical Latvian lands. In deciding on state affairs, it
should be taken into account that the State of Latvia is constituted by
five historical Latvian lands.?*® The legislator is obliged to respect the
identity and unique culture-historical environment of the historical
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Latvian lands.*® Vidzeme, Latgale, Kurzeme, Zemgale and Sélija as
the historical Latvian lands have their definite boundaries. The fact
that Article 3 of the Satversme does not refer to other territories out-
side the historical Latvian lands, which constitute the State of Latvia,
does not mean that such territories would be impossible.

The Constitutional Court has concluded in its judgement that,
alongside the historical Latvian lands, newly added territories con-
stitute the territory of the Latvian State. The procedure for amending
Article 3 of the Satversme protects only that part of Latvia’s territory,
which is constituted by the historical Latvian lands. Article 3 of the
Satversme does not regulate inclusion of newly added territories into
the State of Latvia, and this part of the territory can be handled in the
procedure set out in Article 68 of the Satversme. Thus, in interpre-
ting Article 3 of the Satversme, the Constitutional Court concluded
that the territory of the Latvian State was formed by territories of two
conditional levels.**® The Constitutional Court holds that core of the
territory of the Latvian State is formed by the historical Latvian lands,
which define the state law identity of the State of Latvia. Egils Levits,
commenting on the Constitutional Court’s judgement, once noted that
“a unique thesis is advanced in the judgement, until now unheard of
in the state law of Latvia and other countries, that in a unitary state
already after its actual and legal establishment and international re-
cognition of its borders various parts of its territories, depending on
their history and ethnic composition, are granted different “weights”
that exist for a long time in the Satversme, i.e., that some parts of the
territory are constitutionally less protected than others and therefore
they can be surrendered in simplified procedure”.**!

The theory of newly added territories allowed the Constitutional
Court to find a specific legal solution to the issue of ceding the city of
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Abrene and rural municipalities adjacent to it to the Russian Federa-
tion. There are no similar territories that could be compared to this
part of the territory of the Latvian State because, during the period of
existence of the Latvian State, the entire territory of the Latvian State
has developed a constitutional link with Latvia’s state law identity
and belongs to one of the historical Latvian lands.** This position
is reflected in the Law on the Historical Latvian Lands, prepared by
President Egils Levits, which establishes the belonging of all Latvian
rural municipalities and cities to one of the historical Latvian lands.
2. Governing the territory of the state. The state’s rule is manifes-
ted in two ways. Firstly, externally, which means the fact of co-exis-
tence of several states. This leads to the need for delimiting the
powers of various states. Secondly, internally, which means the state’s
rule over its citizens. The external rule of the state is delimited by the
institution of state border, whereas the internal — by recognising hu-
man freedoms. According to the general principle, the state exercises
its rule only within the boundaries of its territory. However, there are
several exceptions to this principle, which could be brought together
under the fiction of the exterritorial principle. This fiction means that
certain persons, while being on the territory of another state, legally
are considered as being such who are on the territory of their own
state, e.g., embassies abroad, aircrafts and seafaring vessels. Since the
high seas are in common use of all nations, the vessels sailing the
high seas are small parts of the territories of those states, under the
flag of which this ship sails. The persons on board of the vessel, un-
less they have a special status, are subject to the power of this state.?*
Territory is a subjective element of the state, i.e., the state is a
legal person who is the bearer of subjective power, and this power is
exercised by public institutions. Territory is a constitutional element
of this legal person. The definition of a state included that each state
392 Pleps J. Latvijas valsts robezu noteik$ana. In: Nepartrauktibas doktrina Latvijas véstures konteksta.
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has been endowed with political power, i.e., the right to issue un-
conditional precepts, without complying with any restrictions, which
do not come from the issuers thereof. If power is vested in the state,
it can exercise it only within a definite territory. If these exclusive
territories were not delimited, then one state could expand its rule
to the other’s territory. If the power of one state yields in and com-
plies with the other’s precepts, it will no longer the state power in
its part of the territory. Both powers may yield in and substitute each
other, but in such a case two political corporations will form in this
territory; however, they will not create one state. Thus, an exclusive
territory is a pre-condition for political power. Since political power
is a manifestation of the state, the exclusiveness of the territory is a
pre-condition for the existence of the state itself.*** The addressee of
the state power is the totality of people, located in a particular terri-
tory. The territory of a state is an area of a specific sovereign rule or of
the state’s competence. There is both a positive and negative aspect
to the sovereignty of a territory. The positive aspect means that anyo-
ne located on the territory of the state is subject to the state power.
The negative aspect, in turn, records that within the state’s territory
another sovereign power, which has not been determined by the sta-
te’s regulatory power, cannot be exercised. The regulatory power may
exercise its sovereign right and allow granting certain authorisation to
another state within its territory.

The contemporary processes of transnational integration require
transferring to a supranational organisation the authority to adopt le-
gal acts with direct effect within the state.?*> The state’s rule is limited
within a definite territory, which is separated from the territories of
other states by a border. The territory of a state is constituted, firs of
all, by the naturally created part of the land surface, i.e., “the quality
of a state’s territory is vested in naturally created places. A man-ma-
de artificial platform [..] cannot be called “part of land surface” or
Sagéﬂ%'r J1. KoHcTUTyUMoHHOe npaeo. O6waa Teopus rocygapcTea. Mocksa: U.[.CbiTuH, 1908,
C. - .
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“plot of land”, because its origins are not linked to the globe, thus,
it is not a piece of the globe.”** The territory of a state is not two-di-
mensional but is three-dimensional, i.e., it is not an area but a body
located within the space above and under the earth. Above and un-
der the earth, the legal territorial sovereignty does not reach beyond
the actual possibility of governing, thus, only insofar it is technically
always located in the region to be governed because the possibilities
for state’s interactions are determined by the technological develop-
ment.*” This aspect, however, should be differentiated from the civil
law nuances with respect to what is located under the surface layer
of the earth. First of all, mineral rights, which sometimes provide that
a person who owns a land plot owns the subterranean depths only
up to a certain depth but is entitled to receive remuneration for the
deepest (for example, crystalline basement). In Latvia, this approach
has been introduced only partially. Secondly, in building the tunnel
infrastructure, the construction can be considered as being a servitu-
de, also without alienating the right to the surface layer of the earth.
Territories of states differ as to their size, however, the principle
that it is impossible to govern centrally the entire territory of the sta-
te is generally recognised. This impossibility is overcome by intro-
ducing decentralisation, which can be manifested in different ways
and may have several different aims. Decentralisation is manifested
internally; however, apart from that also a union of several sovereign
states is possible as a form of territorial organisation. Decentralisation
can be implemented in various ways, depending on its level, because
any territorial organisation, actually, is decentralisation to a certain
extent. Several types of territorial organisation may be differentiated
between, which are customary designated as a unitary state, a federa-
tive state, and a regional state. Externally oriented territorial organi-
sations are unions, confederations, as well as some other political-ter-
ritorial formations.
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Different types of autonomy are possible both in unitary and fede-
rated states, i.e., personal, corporative and territorial autonomy, the
substance of which is the granting of certain rights to self-government
to some cultural-national or ethnic communities. The scope of the
right to self-government of these autonomies may vary: from solely
the right to use their own language in a sector or reserving certain
places for the community in the state apparatus up to the right, es-
tablished in a legal act, to adopt laws on matters of local importance
(North Ireland, Sicily) or granting more extensive rights to deal with
matters of local importance, or the right to participate in drafting the
act, which will determine (determines) the legal status of the par-
ticular autonomy. A federated state envisages much more extensive
degree of decentralisation, forming the second level immediately after
the state’s central power. The existence of any other types of territo-
rial organisation is not excluded in such states, for example, local
governments of the third or the fourth level, union, autonomies with
different statuses, etc.

3. Unitary state. A unitary state is one among the basic forms of
state order, consisting not of state like formations, but basically is ad-
ministrative territorial units; although separate autonomous state like
formations may be part of the state’s composition.**® Also the wording
of Article 3 of the Satversme provides that Latvia is a unitary state.*®
This is confirmed also by the case law of the Constitutional Court of
the Republic of Latvia.*™ It is characteristic of a unitary state that ad-
ministrative territorial units or the status, competence and structure
of the units are determined by the central power. The central power
is the one who exerts direct or indirect control over the activities of
local self-governments. A state like this has one constitution, united
legal system, citizenship, a system of institutions of supreme power
and a united judicial system. Usually, a unitary state is comprised of
political administrative units who perform local government.
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Depending on the way public power is organised, it is possible to
differentiate between three types of unitary states, i.e., a centralised
unitary state (without elected institutions of local government, only
representatives appointed by the central power), a relatively decen-
tralised unitary state (representatives appointed by the centre exist
alongside elected local governments, but representatives have quite
extensive mandate for interfering into the work of local governments),
as well as a decentralised unitary state (strictly separated competen-
ces of the central power and local governments, only elected local
governments exist and these are usually influenced by financial leve-
rages).*’! Pursuant to the principle of a unitary state, a state like this
should have one common constitutional order and a united national
legal system. Likewise, in a unitary state, justice is administered only
by state-established courts, the territory of the state, in turn, is di-
vided into administrative territorial units of equal status. A unitary
state is characterised also by a common official language and citizens-
hip, as well as a single state budget.

4. Regional or quasi-federal state. The states whose territories
consist only of autonomous formations can be considered to be re-
gional states.*? In principle, such states (the Republic of Italy, the
Kingdom of Spain) should be considered as being unitary; however,
it must be admitted that they differ from such unitary states that have
only various autonomies. This is linked to the fact that regional states
are considered to be a special intermediate stage between a federa-
tion and a unitary state. Autonomies within these states have their
own constitutions (RSA) or a statute (Italy), which grant to them more
extensive rights to self-government; however, the approval thereof,
for example, in Italy, is determined by the constitutional law. Moreo-
ver, alongside the institutions of executive power, created by the local

401 KOHCTUTYLUMOHHOE NpaBo 3apyBexHbix cTpaH. Barnain M.B., J1ein6o t0.1. n SHTuH J1.M. (ped.)
MockBa: Hopma, 2000, ¢.126-127; AneGactpoBa V.A. KOHCTUTYLMOHHOE NpaBo 3apyBexHbIX CTpaH.
Mocksa: IOpaiiT, 2001, ¢.147.

402 OECD Multi-level Governance Studies, Making Decentralisation WorkA Handbook for Policy-
Makers. Chapter 2. Understanding decentralisation systems. Piejeams: https://www.oecd-ilibrary.org/
sites/53013b71-en/index.html?itemld=/content/component/53013b71-en

119



legislative institutions, also centrally appointed commissioners or go-
vernors may function. The centre interferes into the lives of autono-
mies much more substantially than a federation interferes into the life
of its subject, although the dominance of the federation’ s centre over
the power institutions of the subject continues to increase to achieve
balance between the federative and unitary elements. This balance is
achieved by transferring the greatest part of legislative rights into the
competence of the central power, leaving to lands broad administra-
tive competence.*®

5. Federation. A federation consists of independent subjects of fe-
deration and the central power, which has been formed by aligning
the national (common) and the federal element. A federative state is
a union of the state law, where the union of organised states itself has
the quality of a state.*** A federation (foederatio) is a union of states
or state-like formations, which form in various ways - by several so-
vereign states joining or as top-down decentralisation of a centralised
state, as well as some states joining an already existing federation.
There is only one sovereign power in a federative state, which has de-
legated a certain part of its competence to the federal subjects. A fede-
ration has one territory, one nation, in the broadest understanding of
it, in the broadest understanding of it, but the public power is divided
between the sovereign federation and the “autonomous” subjects of
the federation. In the case of a federation, the principle of the indivi-
sibility of the people’s sovereignty enters into a certain contradiction
with the principle of federalism, which is quite vague and over-politi-
cised in fights for competences. Divided sovereignty has been offered
in the constitutional traditions of the USA, emphasizing, in particu-
lar, the transfer of the state’s sovereignty to the federal government.*®
The dualism of the centre of decisions , established in the common
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constitution of the state, the central institutions and institutions of
the lands, differentiates a federative state from a unitary state. If the
centre were able to dock or even revoke without any restrictions the
competences of members states then this state would be nothing else
but a decentralised unitary state.*°°

Greater decentralisation brings the power closer to inhabitants,
ensures that persons’ political rights and freedoms are exercised to a
greater extent, as well as increases citizens’ political activities. Howe-
ver, on the other hand, it makes the apparatus of the state more com-
plicated and hinders swift implementation of national-scale reforms.
A centralised state is better at allocating benefits and can protect a
person from abuse of power more effectively. It is more complicated
to separate the areas in which the federation and the subjects operate
because competences are much broader and both parties have the
same degree of legitimacy. A large number of the federation’s sub-
jects make the separation of competences even harder, in particular,
in such cases, where part of subjects, compared to the rest, is finan-
cially weak. The substance of a federative order determines that it
resists centralised re-allocation of benefits to ensure equality of sub-
jects. Hence, the federal centre may be forced to delegate part of its
competence to the stronger regions as compensation for re-allocation
of benefits, thus complicating the structure of the federation even
more. The existence of a federation is ensured by the art of resolving
conflicts within the framework of law, without driving the dispute to
an explosion. Several legal ways for separating the competence of the
federation and the subjects exist. It is possible to define the exclusive
competences of the centre and the subject of federation or to define
one of these as the remainder. Another approach is seen in defining
the shared or competing competence in addition to the exclusive
competence, as well as by defining it in the constitution the blocking,
i.e., such in which no interference by the centre or the subjects, or
joint is allowed. In practice, the presumed competence is added to

406 ApaHoBckuii K.B. locyaapcTBeHHoe NpaBo 3apybexHbix cTpaH. Mocksa: dopym, 2000, ¢.195-198.
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the centre, i.e., new and unregulated areas, thus shifting the scales in
favour of the centre.

6. Confederations and unions. A confederation is not a united
state or a state in general,*” but a union of states with common aim.
Functioning of a confederation may be regulated both by constitutio-
nal law and international law with elements of constitutional law.
The most significant difference from a federation is not found in in-
stitutions but in the fact that the acts adopted by the confederation,
usually, are not directly applicable on the territory of all states that
form it. Normally, confederations are not long-term formations, in the
course of political development they either turn into federations or
split into separate nation states. This is linked to the nature of a con-
federation because the common aims of states tend to change, failure
to enact acts issued by the confederation’s institutions, on quire rare
occasions, may be the grounds for applying some sanctions, following
from delegation of competence, and linked to its scope. The fact per
se that the states have not formed a federation but have chosen a
confederation is an evidence of readiness to consider renouncing the
confederation in the future. There are also such formations of colla-
boration between the states in the world that are remains from the co-
lonial age, .e.g., reservations, the British Commonwealth of Nations,
associated states, etc.

A union can be mentioned as joining of two states that was quite
widespread in the past. There are two types of unions: a real union
and a personal union. A personal union is temporary combining of
states under the guidance of a monarch, related to his right to the
throne of the other state. A real union, however, envisages a united
monarch, i.e., a united procedure for inheriting the throne. For exam-
ple, the union of Austria-Hungary and Sweden- Norway. In 1814, the
Norwegian Parliament elected the Swedish King as the King, and later
the Parliaments of both states adopted an act on eternal union of both
states with one monarch. If the dynasty would be unable to continue,

407 KopkyHoB H.M. Pycckoe rocyaapcteenHoe npago. T.1. CankTneTepbypr: Tunorpacus M.M.
Cractonesuya, 1914, ¢.158-159.
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then, pursuant to the adopted act, both Parliaments would convene to
elect a new King. The Norwegian Parliament dissolved the respective
union in 1905.

7. Local governments. A contemporary democratic state is incon-
ceivable without local governments. Local self-government is an es-
sential fundamental principle of democracy. The institution of local
governments allows establishing a legitimate democratic order, where
the primary right to define the basic principles in their life is vested
in the inhabitants of the state. The role of local governments may
differ in each state; however, it has a certain significance in all de-
mocratic societies. Local governments can be considered as being the
foundation of each democratic state governed by the rule of law. Local
government is the local power, created by inhabitants (citizens) of a
certain territory or a territorial community, which functions within
this territory and decides on matters, which, pursuant to laws, fall
within its competence, as well as on other important matters if the
law does not provide that they fall within the competence of other
institutions of public administration. Local governments are usually
called the cradle of democracy and, simultaneously, also the mirror of
particular state’s democracy — the more developed local governments
are, the greater democracy in the state.*®® Modern democratic systems
are based on the principle that all local issues in common interests
should be managed and control by truly practical institutions of local
government. The primary need for a local government is the close
contact with local inhabitants, which cannot be established if the sta-
te is governed by central measures only.

The tasks of self-government are performed by unions with legal
capacity that was called self-government in the meaning of law (legal
self-government). Henceforth, self-government means “independent,
free from instructions resolving of certain delegated public matters,
which is constantly performed by subjects that are subordinate to the

408 Ekspertu grupas parvaldibas pilnveidei zinojums "Pasvaldibu sistémas pilnveidosanas lespéjas”. In:
Priekslikumi Latvijas publiskas varas pilnveidoSanai. Ekspertui grupas parvaldibas pilnveidei materiali.
Riga: Latvijas Véestnesis, 2015, 9.Ipp. See more: Vanags E., Vilka |. Pasvaldibu darbiba un attistiba. Riga:
LU Akadémiskais apgads, 2005.
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state or subjects of public administration”.**® The new understanding
of the concept of self-government provided the possibility to apply
this form of government not only to the area of local governments but
also to the general decentralised form of government. Apart from the
territorial area, it could be applied also to the personal and functional
area.*’’ In the German doctrine, the issue of whether self-government
is a direct or indirect state governance is still being disputed. One of
the opinions is that self-government is derived from the state gover-
nment and is supported by the state power. It differs from the direct
state government only by the fact that self-government is implemen-
ted, apart from the state, by legally capable subjects (the state and
someone else).*'! Local governments’ nature as indirect state govern-
ment and, thus, decentralised government, follows from the fact that,
in many areas, local governments act on their own responsibility and
their actions are not subject to verification of its expedience or other
verifications, it is subject only to legality review.*** Another opinion is
that local government is a third form of government, alongside direct
and indirect state government.**® It is based on the assumption that
local government (self-government) is not derived from the state but
it has its initial, original nature. This dispute is of greater theoretical
than practical importance because in both cases (direct, indirect go-
vernment) it is recognised that the state may manage the local gover-
nment in accordance with provisions and, in principle, local gover-
nment is subject to supervision by the state, which includes at least
control over legal compliance

The idea of local governments has developed on the basis of an
individuals’ wish to determine and regulate, autonomously from the

409 Stern K. Das Staatsrecht der Bundesrepublik Deutschland. Band I. Grundbegriffe und Grundlegen
des Staatsrechts, Strukturprinzipien der Verfassung. 2.Aufl. Verlag C.H. Beck, 1984, S.398-400.
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state, significant areas in their life. The origins of local governments
can be found in the relations between the state and society at the
moment when the state has grown so large that it is unable to regulate
all issues related to public life and society no longer wants the state
to interfere excessively in its life. At the time when liberalism and
constitutionalism developed, the citizens’ right to self-government,
in particular, in the area of local governments, was understood as a
fundamental right of a free society. In a democratic state, considering
such issues as common good, civil participation, the rule of law, a
state cannot be governed only centrally. In case of decentralisation,
the tasks of government are transferred, to the extent possible, to in-
dependent bearers of governance, for example, to communities or
regions, moreover, the smaller the government units are the greater
the possibility for each of its members to engage in the creation of
common will. The more the political decision-making power is de-
centralised, the broader, in general, the area of political activities of
the majority of citizens becomes.*!*

Establishment of any system of local governments, irrespectively
of the constitutional regulation on the local governments’ status, is
based on certain principles. The most important of them is indepen-
dent resolving and organising of the local matters, binding safeguards
for the rights and freedoms of all persons, compliance with law, in
performing functions and obligations, the right of the local govern-
ment inhabitants to engage in activities of the local government, to
elect local government and submit petitions, liability for its actions
and transparency of actions, aligning the interests of the state and
local governments, accountability of the local government institu-
tions and their officials before the inhabitants, the rule of law and
social justice, economic independence and the right to defend the
local government’s interests in court. Decision-making is one of the
most important elements in the activities of local governments and
the state power in general, it also falls with the competence of local

414 AllgemeinesVerwaltungsrecht, 9. neubearb. Aufl. Hrsg. von Erichsen H.0., Martens W. Berlin: Walter
de Gruyter, 1992, S.720.
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governments. The right to issue regulatory enactments is an im-
portant feature of a local government, turning it into a democratic,
decentralised and autonomous government. In the absence of such
authorisation, a local government cannot justify its constitutional sta-
tus.*®® These findings have become inalienable part of the European
legal space, in particular, taking into account the European Charter of
Local Self-governments, adopted on 27 June 1985, which was adopted
as a multilateral international treaty. The purpose of the Charter of
Local Self-governments is to ensure the rights of local governments,
thus, offering to citizens the possibility to participate in deciding on
the issues affecting their daily lives. This is the first multi-lateral in-
ternational treaty that explains and ensures the principles of local
self-governments. The Charter imposes an obligation on the contrac-
ting parties to define the basic principles, which would guarantee to
local governments political, administrative and financial independen-
ce. The Charter is directed towards closer unity between the Member
States of the Council of Europe in protecting and enacting the shared
inherited ideals and principles.

The Constitutional Court has recognised that not only a person’s
fundamental right to elect local government and the derived right
to participate in the administration of public matters with the help
of elected local governments has been enshrined in Article 101 of
the Satversme, but also, in compliance with the laconic style of the
Satversme, the status of local government as an elected institution of
self-government as a whole. Hence, the principle of local government,
which comprises the totality of minimum requirements with regard to
organisation of local self-government in a democratic state governed
by the rule of law, follows from the first sentence in the second part
of Article 101 of the Satversme in conjunction with Article 1 of the
Satversme.*'

415 Olle V. Legislative Acts of Local Government Bodies and the Protection of Personal Rights and
Freedoms. Juridica international 1V, 1999, pp.70-71.

416 Decision by the Constitutional Court of the Republic of Latvia on 16 April 2008 on Terminating Legal
Proceedings in Case Nr. 2007-21-01, Para 8.
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One of the primary aims for electing local governments is to create
a representative body for the local government’s inhabitants, i.e., the
local government’s council.*'” The principle of local government as
an unwritten general principle of law envisages a set of minimum
requirements regarding organisation of a local self-government in a
democratic state governed by the rule of law — the existence of a lo-
cal self-government and its direct democratic legitimisation, as well
as constitutional guarantees for the functioning of local self-govern-
ments.*® Pursuant to Article 101 of the Satversme, local governments
can be only elected. An appointed second level of local governments
would be incompatible with the Satversme; these would be state in-
stitutions with certain mandate for supervision and coordination.
Analysis of the procedure for electing the local government council
shows that the legislator enjoys broad discretion in regulating this
procedure — also to determine, which subjects and in what way have
the right to submit lists of candidates for local government elections;
however, this does not include the obligation to establish such le-
gal regulation that would allow every citizen to choose a procedure
for exercising their passive electoral rights outside the one set out
in law.*’ A member of the local government council must have a
certain level of proficiency in the Latvian language, however, this
requirement is not applied at the point of standing for election (an
unjustified restriction on the passive electoral rights) but it ensured
when the work begins, inter alia, the deputy may be sent to learn the
language, and failure to do this might result in losing the deputy’s
mandate.*?

417 Judgement by the Constitutional Court of the Republic of Latvia on 5 February 2015 in Case
No. 2014-03-01, Para 20.2.

418 Judgement by the Constitutional Court of the Republic of Latvia on 29 June 2018 in Case No. 2017-
32-05,Para 11.

419 Judgement by the Constitutional Court of the Republic of Latvia on 5 February 2015 in Case
No. 2014-03-01, Para 14.

420 Judgement by the Constitutional Court of the Republic of Latvia on 7 November 2013 in Case No.
2012-24-03



The content of the local government principle in the Satvers-
me may not be narrower than the one imposed as an obligation by
the Charter of Local Self-government and other international com-
mitments that Latvia has assumed in this area. If the legislator has
defined a certain function as the autonomous function of local go-
vernment, this autonomous competence is not only defined by the
legislator but follows from the principle of local government included
in the Satversme. Hence, the local governments’ actions to fulfil the
autonomous functions can be regulated by law, but local governments
cannot be fully deprived of it. As with regard to other issues that are
linked to guarantees of self-government, the local government must
retain at least the core of this function, i.e., the possibility to fulfil this
function at its own responsibility at least on the basic scale.**! From
the institutional vantage point, local governments have the right to
organise independently their internal structure (e.g., to form an ad-
ministration, institutions) and the work of local government institu-
tions.*?? Local governments’ right to self-determination would be too
limited if the legislator abolished the functions of a local government
to the extent that the existence of the local government would beco-
me insignificant. The principle of subsidiarity requires examination
of local-level problems on the local level, and, therefore, the legisla-
tor should identify correctly those issues that would be placed in the
autonomous competence of local governments. Likewise, democratic
participation of inhabitants must be ensured in local government and
democratic mechanisms need to be reinforced in the order of local go-
vernments; the requirements of the principle of a democratic state go-
verned by the rule of law are applicable also to a local government.**
However, protection of local governments’ boundaries does not follow

421 Judgement by the Constitutional Court of the Republic of Latvia on 24 September 2008 in Case
No. 2008-03-03, Para 12.

422 Judgement by the Constitutional Court of the Republic of Latvia on 29 June 2018 in Case No. 2017-
32-05, Para 12- 13.

423 Valsts prezidenta Egila Levita 2021.gada 1.februara pazinojums Nr.2 "Par vélétiem vietéjo kopienu
parstavjiem pagastu un pilsétu iedzivotaju padomes". https://www.vestnesis.lv/op/2021/22.9
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from the subsidiarity principle, only the allocation of functions
between the central and the local power is derived from it.**

An intrinsic part of the local governments’ autonomy is their right
to property( to ensure economic basis for operations), as well as the
right to form unions (associations). To perform its functions, a local
government has the right to engage in commercial activities without
distorting the market and competition, to establish a commercial
company for this purpose. In addition to the autonomous compe-
tence, a local government may fulfil also the entrusted (delegated)
competence (the local government acts as the state’s representative
regarding the tasks that the state has decided on, for example, ensu-
ring declaration of the place of residence) as an opposite to the auto-
nomous (or natural) competence. Whereas the voluntary initiatives
as the third block of functions is encountered seldom, e.g., providing
grants to students with the aim of attracting them later to working in
this local government.**

At the same time, it should be taken into account that a local go-
vernment does not have the subjective right to demand and the le-
gislator — to determine - inclusion of a certain function into the au-
tonomous function of a local government; however, if this has been
done, Article 4 of the Charter applies to this case.*?® If a legislator
has defined a certain function as the autonomous function of a local
government and it has to make such a choice in compliance with the
meaning of the Charter, then the local government has the obligation
to fulfil it. Currently, no examples can be found in the Constitutional
Court’s case law where a local government had contested a law that
had limited its autonomy by imposing disproportionally numerous
functions or regulated the procedure for fulfilling them, which the lo-
cal government was unable to fulfil (e.g., because of costs); however,

424 Judgement by the Constitutional Court of the Republic of Latvia on 12 March 2021 in Case
No. 2020-37-0106, Para 20.
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there are cases regarding restrictions on a local government’s discre-
tion (e.g., when it is admissible to form secondary school classes).
This correlates with the state’s obligation to establish such local go-
vernments and determine such sources of income for them that allow
fulfilling the requirements set in law and, thus, reaching the com-
mon good for society. As noted by the Constitutional Court, common
good can be manifested as “increasing the effectiveness of the local
government governance, improving the quality of services provided
by local governments, ensuring united environment and standard of
living and levelling out differences, consolidating inhabitants’ sense
of belonging, cultural identity, implementation of the aims set in the
plans for territorial development.” **

Usually, three parts are singled out in the decentralisation of de-
ciding on local matters — political (direct legitimisation, adoption of
political decisions), administrative (independence in deciding on
matters of planning, establishment of institutions and similar matters)
and fiscal (independence in introducing taxes and duties).**® On the
level of the state, several levels of administrative governance are pos-
sible, usually, from two to five. There are two levels in Latvia, five —
in Portugal.*?® Analysis of the European models for organising local
governments does not allow identifying ideal-typical models because
classification can be based on very different elements — relations with
the central power, models of supervision, fiscal autonomy, structures
of governance, etc. Local governments in Europe differ greatly as to
their autonomy, organisation of work and size. Usually, the supreme
decision-making institution is the assembly or the council, elected
in general elections. Often (e.g., in the USA) a council member at the
same time assumes also functions in the executive power. In some

427 Judgement by the Constitutional Court of the Republic of Latvia on 12 March 2021 in Case No.
2020-37-0106, Para 19.
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countries the mayor of the local government is elected in direct elec-
tions (Poland) and in some they are elected by the assembly or the
council (Germany) or is appointed by another institution (the Nether-
lands).*® In some models a council is elected, which establishes the
executive power — a board, besides, such a model was known also in
Latvia.**

In some cases, the law may encourage local governments or even
impose an obligation to search for solutions in the framework of colla-
boration,*? inter alia, by establishing special cooperation or adminis-
trative regions to provide a certain framework for this collaboration.
If the law defines forced cooperation between local governments,
it means restricting the autonomy of a local government; however,
it depends a lot from the particular legal regulation. It may prohi-
bit a local government from making its own decisions and regulate
independently issues of local importance with the aim of achieving
broader alignment of interests.*** Restricting the principle of a local
government’s autonomy as a constitutional principle is admissible if
it is justified by reaching an important constitutional value*** and is
done by clear precepts, established in law.

The legislator has the obligation to hear local governments, in de-
ciding on issues significant for them, and to assess the local govern-
ments’ opinion.** It could also be recognised that, pursuant to the
doctrine of materiality , issues that affect local governments
430 Juraj Nemec. Local Government Structure and Capacities in Europe, Masaryk University. Available:
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significantly, could be regarded as being so important and significant
issues in the life of the state and society that the legislator itself, i.e.,
the Saeima should decide on them.**® One of such issues is the divi-
sion of administrative territories, from which the size of local gover-
nments and also the ability to perform autonomous functions, in pro-
viding for inhabitants’ needs, follow. The approach to it is as follows:
the legislator may determine administrative territories without local
governments’ consent; however, it should be done after meticulous
assessment, hearing the opinion of local governments and the Cabi-
net, achieving that the parties involved in the reform have, at least,
agreements on the level that would allow defining aims of the reform.
This process cannot be politically arbitrary, it should be based on cri-
teria, compliance with which would allow reaching the aim of the re-
form.*” Moreover, since the administrative territorial reform is related
to interests of the respective local inhabitants and performance of the
local government’s autonomous functions, a local government has the
right to establish the opinion of its inhabitants to present it timely, in
the course of reform, to state institutions; however, establishment of
such an opinion cannot be considered to be a binding referendum,**
unless the law itself provides for such a referendum.

Usually, the administrative territorial division comprises four ad-
ditional questions. First, whether the functioning of state institutions
is subordinated to it or another principle is chosen. This aspect is
of particular importance for inhabitants in order to receive services.
Secondly, division of populated places in the framework of a unit of
administrative territorial division (a village, a small village, a farms-
tead), as well as the units of territorial division of region — a rural ter-
ritory and a town. Thirdly, belonging to one of the historical Latvian
lands or small cultural space. Fourth, crating the names of populated
436 Decision by the Constitutional Court of the Republic of Latvia on 20 January 2009 on Terminating
Legal Proceedings in Case No.2008-08-0306, Para 16.3.

437 Judgement by the Constitutional Court of the Republic of Latvia on 12 March 2021 in Case
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438 Judgement by the Constitutional Court of the Republic of Latvia on 15 May 2020 in Case No. 2019-
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places and the system of addresses as well as the procedure for giving
addresses (e.g., by issuing a general administrative act).

One of the most important issues is the relations between the local
government and the state, supervision of local governments. Relations
between the state and local governments should be developed in the
form of a dialogue, complying with the principle of good faith and
mutual respect to ensure effective public administration and use of
resources, the principle of good faith and interinstitutional loyalty.**
These relations are characterised by the subsidiarity principle, which
“per se does not totally prohibit the higher level of governance from
interfering into the exercise of a lower-level competence but defines
the scope of such interference and the required intensity”.*" It is pos-
sible to derogate from the subsidiarity principle in those case, where
the scope and nature of the function requires its implementation in
a larger territory, as well as in the presence of serious considerations
regarding effectiveness and economy for the performance of the func-
tion on a broader level.***

The state has the obligation to supervise how the local govern-
ment in its activities complies with the law and legal acts and ensure
compliance. Moreover, such interference should be proportionate to
the importance of interests that will be protected. For example, a lo-
cal government council as a democratically elected institution can be
dismissed only if substantial violations of legal norms are committed
repeatedly, such that jeopardize the lawful interests of the inhabitants
of the particular administrative territory or the entire society.**

The state should not wait for a court to establish a violation
committed by a local government council; it can act prior to it. If

439 Judgement by the Constitutional Court of the Republic of Latvia on 15 May 2020 in Case No. 2019-
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the supervision of local governments is analysed in a broader con-
text, it is important to establish that the state had been active, rather
than had been sudden actions and guided only by political motives.
Likewise, dismissal of a council is not a punishment but action to pre-
vent threats to inhabitants’ interests. If the threat cannot be prevented
by dismissing the council, it is not applied. Although the principle
that a council should not be dismissed for violations committed by
the previous council is correct, this approach cannot be used as a
justification for the fact that the current council has not remedied the
situation and, actually, has continued to commit violations, inter alia,
after the supervisory institution had reminded of the need to prevent
the situation. The possibility to dismiss a council should be separated
from the right of the Minister for Environmental Protection and Regio-
nal Development to suspend an external regulatory enactment issued
by a local government. The supervision of regulatory enactments is
narrower and, per se, it does not guarantee that the council would not
commit other violations. Hence, the right granted to the Minister to
suspend an unlawful regulatory enactment of a local government or a
paragraph in it is only one of the measures that ensure supervision of
local government’s functional operations.*** Since the Minister’s order
is issued with respect to an external regulatory enactment, which is
already in force, the Constitutional Court has stated in its older case
law that an institution of public administration, upon identifying a
substantive infringement of public interests, has not only the right
but also an obligation to act, and, in such a case, elimination of an
infringement on important public interests should be given priority
over the principle of legal stability.*** However, later the Court supple-
mented this thesis, noting that the law did not define a term, within
which the Minister could suspend the external regulatory enactment,
and, thus, the absence of such a term could collide with the principle

443 Judgement by the Constitutional Court of the Republic of Latvia on 15 November 2018 in Case
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of legal stability, which is of particular importance for private per-
sons, in planning their business activities.**

445 Judgement by the Constitutional Court of the Republic of Latvia on 27 March 2008 in Case
No. 2007-17-05, Para 23.
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Chapter 3

A STATE GOVERNED
BY THE RULE OF LAW
AND A WELFARE STATE

|. State Governed by the Rule of Law

1. Idea of a state governed by the rule of law. Democracy - the
power of the people’ s majority - is the best that society has created in
its evolution. At the same time, also democratic states have their de-
ficiencies because the majority opinion is not always also the correct
opinion.**® Due to these reasons, democracy must be implemented
within the framework of a democratic republic, which would comply
with the principles of a state governed by the rule of la . Norbert Horn
notes that “the contemporary method for ensuring a fair order for a
community of people is establishing a democratic state governed by
the rule of law”.*” In such a state, the majority should guarantee the
protection of not only minority rights but also those of each individu-
al.*#® A state governed by the rule of law is not only one of the social
values that reinforce the human origins of the state and justice but
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also a practical institution for ensuring and defending a person’s fre-
edoms, honour and dignity, means for combatting bureaucracy and a
form for implementing the rule of the people.***

In a state governed by the rule of law, any action by the state with
respect to a person must comply with legal acts and law. Usually, a
democratic state governed by the rule of law is a constitutional state
with a general basic law, i.e., a constitution, which regulates and le-
gitimises the state’s power and grants it to several autonomous and
separated state institutions (separation of powers); at the same time
it commands the state to respect human rights and mentions funda-
mental rights that are of special importance.**® A state governed by
the rule of law requires great legal clarity and foreseeability, turning
against legal uncertainty; however, at the same time, and it is a pa-
radox, the very notion of a state governed by the rule of law is quite
unclear — there are plenty of disputes in the Western legal tradition
regarding the concept and content of a state governed by the rule of
law. However, these disputes may not diminish the value of the idea
of a state governed by the rule of law and political commitment to
abide by its principles.®! A state governed by the rule of law, alongs-
ide democracy and human rights, is one the pillars of European con-
stitutionalism. The idea of a state governed by the rule of law is an
indispensable element of a democratic society.*** The idea of a state
governed by the rule can be considered to be the common intellectual
legacy of European states, which demands respecting a person’s fre-
edom and turns against arbitrary exercise of power. A state governed
by the rule of law is anathema to an authoritarian state or a dictator’s

449 Teopws NpaBa v rocyaapcTsa. Jlazapes B.B. (ped.) Mocksa: Hosbli HOpucT, 1997, ¢.353.
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452 European Commission for Democracy through Law (Venice Commission). Report on the Rule of
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power because it does not allow anyone to be above legal acts or law
or replacement of the rule of law by arbitrariness of power.**
Respecting a person’s human rights, separation of powers, supre-
macy of law, principle of lawful basis, existence of a mechanism for
rights protection, the state’s liability, criminal procedural guarante-
es, legitimate expectations, inter alia, legal certainty, proportionality,
priority of the constitution, consistency or absence of contradictions
of the judicial order, the obligation to provide reasoning for a state’s
decisions and a person’s right to be heard can be recognised and the
elements of the principle of a state governed by the rule of law.*** The
Venice Commission has highlighted as the most important elements
of a state governed by the rule of law the following: the rule of law
(inter alia, also transparent, responsible and democratic procedure
for adopting legal norms), legal security (inter alia, legal certainty
and legal foreseeability), prohibition of arbitrary actions, a person’s
access to an independent and objective court (inter alia, review of
the legality of administrative acts), respect for human rights, prohibi-
tion of discrimination, and legal equality of persons.*** The principle
of a state governed by the rule of law is directed at implementing
justice, covering the aspects of both procedural and substantive law.
However, a state governed by the rule of law is characterised not only
by the implementation of certain general principles of law but also,
even more so, by society’s culture and values that comply with these
principles. In a state governed by the rule of law, first and foremost,

453 Spano R. The Rule of Law as the Lodestar of the European Convention on Human Rights: the
Strasbourg Court and the Independence of Judiciary. European Law Journal, Vol.26, 2020, No.3/4,
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society itself in its relations creates and maintains high legal culture,
respecting the rule of law and turning against disregarding law.¢

The constitution’s supremacy over other legal acts can be conside-
red as being the main feature of a state governed by the rule of law.*”
At present, the constitution means not only its written text but also its
spirit. The main task of the legal technique in the work of courts fol-
lows from this conclusion — abandoning legal positivism. Legal positi-
vism used to be a progressive step and complied with the transitional
period from absolutism, with its nihilistic approach to law, to a state
governed by the rule of law. However, in a state governed by the rule
of law of the 21st century, freer interpretation of law should prevail.
The age of codifications is past, and the age of constitutions has set
it.** To ensure the supremacy of a constitution, its application and in-
terpretation, implemented by an independent court, are required. The
judicial power has been granted considerable power, and therefore
judges are bound by the requirements of law and professional ethics.
“A judge is a servant of the people who administers justice in the
name of the people to ensure justice. While judges deliver judgements
in the interests of society and a particular person, using in their ju-
dgements the values and principles existing in the legal system rather
than carry out scientific experiments to prove their truth through the
judgements, we can speak of a state governed by the rule of law, whe-
re constitutionality and fundamental rights are ensured.”**

The idea of a state governed by the rule of law has developed in
parallel within the Anglo-Saxon legal system as the rule of law and
within continental Europe as the state governed by the rule of law

456 Ziemele |. Tiesiskuma audits: vai Latvija ir tiesiska valsts. Jurista Vards, 2017. 7.novembris,
Nr.46(1000).
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(Rechtsstaat, etat de droit).*®® These two conceptional perspectives
on the connection between the state and guarantees for a person’s
freedoms and rights are close as to their content;** they have harmo-
niously merged in a united idea within the European supranational
constitutionalism.? The foundations of the idea of the rule law in
the United Kingdom were created by Albert Venn Dicey. He was of
the opinion that the rule of law meant, first and foremost, that nobody
could be tried or punished otherwise than only by a regular court
for a violation of law adopted in a regular legislative procedure. That
ensures guarantees for a person’s right to a fair trial and expectations
that the framework of his freedom is defined by a general law, adop-
ted in due procedure, rather than by arbitrary actions by the execu-
tive power. The rule of law demands that nobody would be above
law but all were subject to law. Additionally, the rule of law covers
such human rights of a person as personal freedom, the freedom of
discussions and the freedom of assembly.*** Pursuant to the require-
ments of the principle of the rule of law, a law should be accessible,
clear, understandable and foreseeable. The issue of a person’s rights
and liabilities may be resolved through application of law and not
by an official’s arbitrary opinion. All persons are equal before law.
Likewise, the rule of law envisages protection of human rights. A per-
son is ensured access to ordinary court for their rights protection and
guarantees for fair legal proceedings are provided. State officials must
exercise their mandate in good faith and honestly, in compliance with

460 See more: Grigore-Bara E. Tiesiskas valsts virsprincips. In: Latvijas Republikas Satversmes ko-
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the aims for which this mandate has been granted, in situations whe-
re it is necessary.***

The contribution of Germany’s experience and theoretical findings
is important for the development of the principle of a state governed
by the rule of law.*® It was initially recognised in Germany that the
principle of a state governed by the rule of law did not characterise
the purpose or the content of the state but rather the way and nature
of their implementation. However, it was recognised already at the
beginning of the previous century that a state governed by the rule of
law was an internally complete system of principles that defined the
boundaries of a state. Carl Schmitt divided the principle of a state go-
verned by the rule of law into principles of division and organisation.
The principle of division means that the area of personal freedom is
considered as having existed prior to the state. Hence, all personal
freedoms are unlimited, whereas the state’s right to intervene is limi-
ted and always requires justification. The principle of division is ma-
nifested in the guarantees for a person’s human rights. Whereas the
principle of organisation serves for the implementation of the princip-
le of division, i.e., defines the division and competences of the state
power. The principle of organisation is manifested as the division of
the state power. Carl Schmitt held that human rights and separation
of powers were the most significant elements of a state governed by
the rule of law .46

2. Principle of a state governed by the rule of law in the Satversme.
Article 1 of the Satversme defines Latvia as an independent democra-
tic republic. The Constitutional Court has concluded that all princip-
les of a state governed by the rule of law, derived from the basic law
of a democratic state governed by the rule of law, fall within the scope

464 Bingham T. The Rule of Law. London: Penguin Books, 2010, pp.37-109.
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of Article 1 of the Satversme.**” "Latvia is a democratic state gover-
ned by the rule of law. This decision was made by the sovereign (the
people) of Latvia and it is the basic norm of the Latvian legal system.
General legal principles, which define the content and structure of
the legal system, are derived from this basic norm. The basic norm in
conjunction with all other legal principles protects the sovereign’s va-
lues.”*% The principle of a state governed by the rule of law is derived
from the basic norm of the Latvian legal system and falls within the
scope of Article 1 of the Satversme.**®

Previously, the Constitutional Court had derived from the text of
Article 1 of the Satversme: “Article 1 of the Satversme provides that
“Latvia is an independent democratic republic”. Several principles
of a state governed by the rule of law follow from this article”.*”® In
another judgement, the Constitutional Court has underscored: “The
obligation of all state institutions in their actions [..] to abide by lega-
lity, separation of powers and carry out mutual supervision, in com-
pliance with the subordination of the public power to the law; i.e.,
supremacy of law and other principles of a state governed by the rule
of law follows from the concept of democratic republic, included in
Article 1 of the Satversme.”** The principle of a state governed by
the rule of law, which, as the result of such interpretation, follows
from the principle of democracy, is to be considered as being an
overarching principle, from which other legal principles are deri-
ved.*”? The Constitutional Court had not provided reasoning regar-
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ding the methodological justification for the including the principle
of a state governed by the rule of law in Article 1 of the Satversme.
The Constitutional Court had always perceived the existence of the
principle of a state governed by the rule of law in Article 1 of the
Satversme as a legal axiom, i.e., and assumption, the existence of whi-
ch does not require additional justification and from which, in turn,
subsequent conclusions follow. Such reasoning, however, has been
provided in legal science .7 Currently, the interpretation of Latvia’s
basic legal norm in the case law of the Constitutional Court has deve-
loped the methodology for deriving the principle of a state governed
by the rule of law. This has also brought it closer to the understanding
of the principle of a state governed by the rule of law of the inter-war
period when the principle of a state governed by the rule of law was
not derived from the Satversme’s regulation but was considered as
existing per se.”’* The case law of the Latvian Senate also testifies to
this, as it had concluded in several cases that “The State of Latvia is
a state governed by the rule of law”*’®, without referring to provisions
of positive law. To justify the idea of a state governed by the rule of
law, Karlis Dislers developed in his work the idea of the sovereignty
of law, that the state is not sovereign but is subject to law.*”®

The idea of a state governed by the rule of law, included in Arti-
cle 1 of the Satversme, comprises several principles, which the Con-
stitutional Court is gradually revealing in its judgements. In several
judgements, the principles of separation of powers, legality, legitimate
expectations, proportionality and justice have been underscored as
473 Levits E. Samériguma princips publiskajas tiesibas - jus communeeuropaeum un Satversmeé
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the central principles of a state governed by the rule of law.*”” The
Constitutional Court has found that “the principles of a democratic
state governed by the rule of law are based on the fact that balance
between fundamental values and exercise of rights exists in society.
Decisions adopted by the government should create the belief that
they are adopted in compliance with the principle of justice, to de-
crease, thus, the possibility for the existence of conflict of interests.
In a democratic state governed by the rule of law, public administra-
tion must perform the functions, entrusted to it by society, honest-
ly, effectively and justly, its actions must comply with laws”.%”® The
Constitutional Court has established that he principle of legality and
separation of powers is the foundation for the existence of any state
governed by the rule of law.*”® The principle of separation of powers
is manifested in the division of the state power into the legislative,
executive and judicial power, which are exercised by independent
and autonomous institutions. This principle guarantees balance and
mutual control and promotes moderation of power. The principle of
legality, in turn, provides that legal acts and law are binding upon all
institutions of state power, also the legislator itself. In a democratic
republic, the parliament must comply with the constitution and other
laws, including those adopted by the parliament itself.**® The general
rule of law or the principle of supremacy of law provides that the
entire state power is bound by law and may act only within the fra-
mework of jurisdiction defined in legal norms.**!

3. Content of the state governed by the rule of law. The basic
conditions for a state governed by the rule of law are the people’s
477 See more: Rezevska D. Visparéjo tiesibu principu nozime un piemérosana. 2.izd. Riga: Daigas
Rezevskas izdevums, 2015.
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sovereignty and the supremacy of law. The supremacy of law means
equality of all people before the law and court and recognition of the
inalienable human rights of each person.*? To a certain extent, the
democratic idea of the people’s sovereignty is manifested in a state
governed by the rule of law. In a state governed by the rule of law the
entire power is vested in the people and the government is elected in
democratic elections. Therefore throughout the world a democratic
state governed by the rule of law is considered to be the best form
of a state, which should be protected and aimed for. A democratic
state governed by the rule of law is the framework and the founda-
tion for complex, modern societies, allowing great personal freedoms
in conditions of regular or even high welfare.*®* Karlis Dislers wrote
similarly: “Only that power of the state is legal, which has been cre-
ated or recognised by the people. Therefore we could also say that
each democratic state is a state governed by the rule of law and that
each state governed by rule of law, more or less, is a democratic state;
but an undemocratic state can never be a state governed by the rule
of law because the state power in an undemocratic state is only the
actual power it is not and cannot be legal power."**

To implement a state governed by the rule of law, the executive
power and the judicial power must be subject to law; however, this
can be done only in those cases, where the principle of separation of
powers is enacted because concentration of the state power in one
hand will inevitably destroy a state governed by the rule of law.*® To
recognise a state as being governed by the rule of law, a constitutio-
nal reform is not enough because a state governed by the rule of law
requires also a reform of administrative law, diminishing the arbitrari-
ness of institutions and officials of the executive power, an subjective
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rights must be granted to persons.*° In a state governed by the rule of
law a person turns from an object of power into a subject of law; i.e.,
a state governed by the rule of law recognises a person as being the
state’s citizen with public obligations and rights.

In the 19th century, Germany first of all formulated the formal
understanding of a state governed by the rule of law; i.e., a state go-
verned by the rule of law is a legal structure, which does not depend
upon any changes in the government or political system. As a system
that is autonomous from the state power it recognised human rights
and freedoms. However, a state governed by the rule of law in this un-
derstanding was nothing more than a formal, rational law, which de-
fined relations between the state and its inhabitants.*” Attempts were
made to use the idea of a state governed by the rule of law to define
the relations and interactions between law, the state, a person and
society. A law was seen as a means for reaching this aim, as it would,
on the one hand, regulate the relations between members of society
and, on the other hand, would protect society against arbitrariness
and tyranny.*® A state governed by the rule of law appeared to restrict
people’s lust for power. It was caused by lack of trust, wish to control
and balance the state power.*®® Therefore, in all times, the principle
of separation of powers has been considered to be the most needed
precondition for a state governed by the rule of law.** In formal un-
derstanding, a state governed by the rule of law is such a state, where
the government’s power is restricted and the government’s actions
are defined by law. Hence, administration of a legal state governed
by the rule of law is characterised by three aspects: defining juris-
diction, restriction of administrative coercive measures, and decrees
being subject to law, which must be ensured by a complaint about an
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unlawful decree.*! The twofold nature of a state governed by the rule
of law followed from this principle. The state power as the legislator
was the creator of positive law, not being bound by any customary or
legislative law since there are no eternal laws or customs. Whereas a
state power, which enacts laws or administers justice, is bound by the
valid positive law. By issuing a law, the legislator not only imposes
an obligation upon its citizens, by granting certain advantages to the
state, but also restricts the state power, by granting certain rights to
individuals. Such a state governed by the rule of law, in performing
the functions of the executive and judicial power, is restricted and
bound by positive law. A state is subject to law instead of existing
outside it.**

In a state governed by the rule of law, the life of society and state
is created by using legal means and following the criteria of law as a
special factor of order . The basic principle of a state governed by the
rule of law is not only protecting a person against infringements by
the state but also simultaneously restricting and ensuring actions by
the state to guarantee recognition of human dignity, freedom, justice
and legal protection to them both in relations with the state power
but also in reciprocal relations. The Federal Constitutional Court of
Germany has recognised that “the principle of a state governed by the
rule of law, defined incompletely in the constitution, does not com-
prise generally defined recommendations and prohibitions, it needs
to be specified depending on the actual circumstances; moreover, the
basic elements of the state governed by the rule of law and statehood
must be retained”.**® The new understanding of a state governed by
the rule of law includes also such a “supra-positive” law as the re-
cognition of human dignity, freedom and justice.*** Due to these very
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reasons, “a state governed by the rule of law, first of all, is a level
of thinking. Such level of thinking where exactly those, who have
the greatest power to influence the fate of others, most frequently
ask themselves: “Are my actions legal, do my efforts comply with the
ideals of democracy, are the interests that I defend those of Latvia or
only mine?” A state governed by the rule of law is a system, where
each individual has the possibility to verify that each official has this
level of thinking and to respond effectively if the opposite is found. A
state governed by the rule of law is not the parliament’s dictatorship
but a complex mechanism, within which the system of checks and
balances is at work, the principle of the separation of powers is im-
plemented”.* It follows accordingly that all legal norms must be
created and interpreted through the prism of human rights and the
state’s commitment to renounce threats to human rights and ensure
their development.**®

The legal nature of the state is a non-political principle of form.*”
A state governed by the rule of law reinforces political unity, by cre-
ating, within the framework of dynamic political process, relatively
stable and durable structures. A state is granted a structure that it
is unable to create itself as the result of constantly changing of in-
tegrating processes. In such circumstances, a state governed by the
rule of law is a form for ensuring continuity. Democracy releases the
state from links with particular persons, a state governed by the rule
of law promotes the state’s independence from the change of leading
political groups. It is a guarantor of relative continuity within con-
stant change, turning into an essential precondition for every pro-
cess of change, if it is not outside the limits of the common political

495 Endzin$ A. Latvijas demokratija un Tsteni tiesiskas valsts prakse. Jurista Vards, 2000. 19. janvaris,
Nr.3(156).

496 KypkuH b.A. Teopusi KOHCTUTYUMOHaNM3Ma n dunococbus rocynapctsea B ®PIL 3akoH 1 npaBo,
2001, N25, c.44.

497 MayHy T. FocyfapcTeeHHoe npaso lepmanum (P FTP). MockBa: V13aaTenbCTBO MHOCTPaHHOM
nutepatypsl, 1959, ¢.118.

148



leadership and manifestation of will.**® A state governed by the rule
of law cannot guarantee correct exercise of power, without restricting
the right to it. This is exactly why the idea of a state governed by
the rule of law cannot be examined in isolation from the idea of a
republic. Such linking of ideas precludes replacement of human dic-
tatorship by the dictatorship of laws — an inhuman system of abstract
rules or a hidden means of governance for people with anonymous
power. It is important to take into account that, in a constitutional sta-
te, the interpreter of the constitution has a significant impact and “a
state with a democratically parliamentary legislator, in the end, may
turn into a state where jurisdiction dictates, turn from a parliamen-
tary democracy into the power of constitutional justices”.**® In cases
like these, the constitutional principle of a republic does not allow
forgetting that “in the conditions of legal state order, live people rule,
and the task of law is not to replace them but to grant to their actions
an official character. This means not only simple rule of laws but the
inclusion of a personal element into the system of state power, althou-
gh with certain restrictions. Thus, both the ruling elite and ordinary
citizens have the possibility to demonstrate their personal virtue”.>®
The risk of judges’ state exists in a democratic state governed by the
rule of law; however, it is justifiable as a necessary precondition for
implementing the principles of a state governed by the rule of law
in the constitutional reality. Likewise, within the system of a demo-
cratic state governed by the rule of law, the judicial power is equally
restricted as the legislative or the executive power by mechanism of
separation of powers and generally recognised legal principles, which
define the basic principles for the functioning of the judicial power.*"
In this respect, it has been validly recognised that interpretation of
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the constitution and the principle of a state governed by the rule of
law are like a lock to be opened simultaneously by three keys, entrus-
ted to different powers.*"

A state governed by the rule of law as a constitutional princip-
le is a complex system with the aim of ensuring the development
of legal statehood within the respective political system. Legal sta-
tehood demands ensuring legal certainty, comprising the clarity of
legal requirements and citizens’ trust in the state, and legal peace as
an expression of legal certainty.®*® Usually, elements of the principle
of a state governed by the rule of law are included in the entire sys-
tem of the constitution, making a reference in some articles of the
constitution to the state governed by the rule of law or to some of its
elements only a part in the implementation of this principle. There
is no consensus among the scholars of state law regarding the most
essential elements of the principle of a state governed by the rule
of law. Some authors mention separation of powers, judicial inde-
pendence, legality of government, legal protection of citizens if their
rights had been infringed upon by the state, as well as compensation
for damages caused by such violations as elements of a state governed
by the rule of law.>* Whereas others consider separation of powers,
hierarchic system of regulatory enactments, priority of law, legality of
statehood, legal certainty, prohibition to abuse the law and restricting
power by law as elements of a state governed by the rule of law.*%
Likewise, differences between the branches of law and separation of
powers, granting of personal human rights, legality of enacting laws,
legal protection of some powers and prohibition of retroactive force
of law are highlighted in the content of a state governed by the rule
of law. In this context, separation of powers plays an important role
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since it is separation of powers which ensures mutual control to pre-
vent abuse of power and to protect the interests of individuals.*® In
the commentaries on the Satversme, the principle of separation of
powers, the principle of the constitution’s supremacy, hierarchy of
legal norms, the principle of lawful basis and the priority of law, the
principle of prohibition of arbitrariness and providing reasoning for a
decision, the principle of legitimate expectations and legal certainty,
the principle of good governance, procedural justice and the right to a
fair trial have been pointed out as the most important elements of the
principle of a state governed by the rule of law.5*” The Constitutional
Court has derived from the principle of a state governed by the rule of
law also the principle of good legislation.*

In view of the rich content of the principle of a state governed
by the rule of law, the Constitutional Tribunal of Poland has validly
compared the notion of a state governed by the rule of law to an open
book. A state governed by the rule of law is a summarising concept,
which comprises several provisions and principles of more specific
and detailed nature. All these provisions and principles, although
they are not included in a constitution directly, are of constitutional
level, and they can be applied as independent grounds for reviewing
the constitutionality of laws. It cannot be excluded either that the
range of such principles cannot be defined with complete accuracy
because, in accordance with need, the Tribunal will find also other
components in the concept of a state governed by the rule of law.5%
The Constitutional Tribunal of Poland has included in the scope of
the principle of a state governed by the rule of law also guarantees for
human dignity and fundamental human rights, separation of powers,
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prohibition of retroactive force of law, ensuring an appropriate term
between the publication of a law and its entry into force (vacatio le-
gis), legal certainty and proportionality. Requirements of the principle
of a state governed by the rule of law are aimed at promoting persons’
trust in the state and its legal system.®'

A state governed by the rule of law creates, develops and guaran-
tees the legal order needed for an individual’s existence and co-exis-
tence of individuals in society. This can be ensured only by law.5* An
individual’s sense of freedom also follows from the rule of law, it is
manifested as independence from any other power because all their
fellow citizens are equal, thanks to the rule of law.>'2 The people’s re-
presentation is engaged in the creation of law, creating it as a general
norm, which can be applied to a certain number of cases. The legisla-
tor itself is bound by the law it has adopted, until it has not revoked
or amended it by a new law.*"® The supremacy of law envisages the
supremacy of legal law because not every legal act, even if it compri-
ses great efforts by the legislator, contains law. Supremacy of law is a
formal external feature of a state governed by the rule of law, but the
content of a legal act is the most essential feature of state governed by
the rule of law.

In a democratic state governed by the rule law, a legal act must
comply with law. For regulation defined by the legislator to be in
force, it is not enough that it has been issued in compliance with
the procedure set out for adopting the norm; this regulation needs
to comply as to its content with the supra-positive natural law. The
legislator is bound not only by procedural rules but also by the values
and general legal principles, included in the constitutional provisi-
ons, recognising justice as the ultimate aim of legal regulation. Egils
Levits has noted “the (general) justice of a law in a democratic state
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governed by the rule of law is not only the primary purpose of a law
but also a necessary feature of the law for it to be in force. Taking into
account the global experience related to totalitarian “states of injus-
tice” (Latvia also had to endure such a regime), one cannot uphold
Hans Kelsen’s teaching of “pure law” with is basic thesis that legal
norms are in force per se, irrespectively of their ethical content. Tho-
se theories that consider that justice is the precondition for a law’s
validity should be upheld”.’**

Pursuant to the opinion of contemporary legal theory, norms of
lower legal force not only should be adopted in the procedure set out
in norms of higher legal force but should comply with these norms
of higher legal force content-wise. This means that currently the pre-
vailing opinion is the one that was denied by Hans Kelsen, i.e., that
all legal norms, also as to their content, can be reduced to one norm
not only to a norm of lower legal force derived in a procedure for
adopting a norm of lower legal form set out in a norm of higher legal
force, the content of which can be freely defined by the adopter of
the norm. Gustav Radbruch emphasised, in particular, that positivism
with its faith in its legal principle “law is law” made lawyers vulne-
rable before such laws, the content of which was criminal or arbitra-
rily dictated.*'®

The National Socialism regime and other totalitarian regimes of
the previous century clearly demonstrated the deficiencies of positive
law, when the ruling regime used law not to ensure justice and social
peace in society but as the means for implementing aims of the regi-
me and suppressing groups with dissenting views. In conditions of
overcoming the heritage of these totalitarian regimes, the concept of
natural law was revisited, admitting that a number of pre-defined le-
gal norms, binding upon the legislator, existed, which determined the
content of positive law and which, if contradictions with the positive
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law occurred, were able to remedy the positive law. Natural law is
binding not only upon the legislator and those applying legal norms
but also upon the constitutional legislator.’®® The Federal Constitu-
tional Court of Germany has recognised that law is not identical only
with the totality of written laws. Contrary to the positive rules of the
state power, under the relevant circumstances, numerous laws may
exist, the sources of which can be found in the constitutional legal
order as a conceptual whole, and this law has a remedial impact upon
written laws."”

In this court case, the Federal Constitutional Court of Germany
also noted that finding the supra-positive law and review of the com-
patibility of the written law was the task of the party applying law, in
particular, of a judge. This means that the party applying legal norms
no longer may stay in the framework of the regulation of written law.
Thus, supra-positive law, i.e., the general legal principles of a demo-
cratic state governed by the rule of law are binding not only upon the
legislator but also upon those parties applying legal norms, who are
obliged to examine the legislator’s work and, if needed, correct an
unlawful law. It also must be noted that the structure of law has be-
come increasingly more complicated. The party applying legal norms
cannot be limited only by being subject to law.5*® “In the complex
contemporary social reality [..] [a judge’s subordination to law] con-
ceals the growing role of the case law as the source of law, refusal to
administer justice due to “silence of the law”, differentiation between
a legal act and law, which has entered constitutional texts [..], incre-
asing number of unforeseen legal situations in the areas of ecology,
medicine, genetics, recognition of the supremacy of international law
over the national law, existence of the soc-called unlaw legislation,
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which legally is in force, but are contrary to the generally recognised
principles of morality and humanism.”s*

4. Legal statehood. The main purpose of laws of a democratic sta-
te governed by the rule of law is justice and ensuring thereof.** Daiga
Rezevska has underscored that ”the ultimate aim of a democratic state
governed by the rule of law is justice, ensuring it.”*?! Non-compliance
with the law cannot be justified by political reasons of state impor-
tance or the significance of national interests. Only compliance with
legality can ensure the legitimising and stabilising impact on the state
and society, characteristic of a state governed by the rule of law.5??
Legality also binds each persons’ understanding of justice. A person’s
conscience is the supreme judge of what they consider to be good
and just; however, it does not decide on which law must be complied
with. Morality and legality are interconnected because the legitimacy
of a law is justified by the fact that it is supported by the conscience
of as many people as possible.’® Attempts to differentiate between
legal acts and law can be observed in society. However, there are va-
lues that are above the law — the truth, reason, conscience, honesty,
freedom, brotherhood, and justice. The law and a legal act are somet-
hing only if they express these values and facilitate their embodiment
in social life.*** Binding of the executive and judicial power with the
unwritten law does not give the right to circumvent a legal act by
referring to law because that would facilitate the levelling of consti-
tutional functions and deprive the written law from rationalising and
stabilising impact upon society, defined in the constitution.’* The
aim and the task of law is to shape human behaviour and societal

519 MuwwuH A.A., CTpawyH b.A. Cyae6Has BnacTb. In: KOHCTUTYLMOHHOE (rocyJapCTBEHHOE) NpaBo
3apyBexHbix cTpaH. O6lwas yacTb. CTpawyH b.A. (peg.) 3-e n3a. Mocksa: BEK, 2000, ¢.659-660.

520 Cepane |, Meiere S. Par tauvas joslas tiesisko statusu. Jurista Vards, 2001.9.oktobris, Nr.30(223).

521 Separate Opinion of Justice Daiga Rezevska of the Constitutional Court of the Republic of Latvia on
2 November 2017 in Case N0.2016-14-01, Para 3.

522 Xecce K. OCHOBbI KOHCTUTYLIMOHHOrO NpaBa ®PI. Mockga: tOpuanyeckasn nutepatypa, 1981, ¢.103.
523 Cipeliuss R. Tiesibu batiba. Riga: Latvijas Universitate, 2001,60.Ipp.
524 Teopus npasa 1 rocyfapcTsa. Slazapes B.B. (pea.) Mocksa: HoBblIi tOpucT, 1997, ¢.358.

525 Xecce K. OCHOBbI KOHCTUTYLIMOHHOrO NpaBa ®PI. Mockga: tOpuanyeckasn nntepatypa, 1981, ¢.103.

155



relations that would be fair and justified by the right vested in human
beings, naturally intrinsic or God-given, to life, freedom, security, and
happiness. A human being is the supreme value that cannot be used
as a means for reaching other aims.*® If a conflict arises between the
requirements of justice and legal security, then the state has to make a
choice through legislation.®”” In some cases injustice is admissible as
payment for social order.’*

At the same time, the supremacy of law does not mean abstrac-
tness and unchangeability. Linkage with law becomes genuine only
when legal norms are specified and updated. Legal norms cannot be
separated from particularities and changes in the conditions of life.’
Justice as an ethical moral category covers not only the legislator’s
actions but, even more so, application of law. Legal norms are to be
interpreted in the process of their application, which, actually, means
that the genuine legal norm appears only as the result of interaction
between the written norm and its interpreter. A legal norm is just an
empty string of words before the interpreter has filled it with content.
Legal norms exist in human society, in actual historical environment,
within the framework of certain processes, but, with changing cir-
cumstances, also the understanding of the legal norm changes, alt-
hough its verbal recording in the law may remain unchanged.

The principle of a state governed by the rule of law manifests it-
self as binding the state power by law; however, two different forms
of manifestation are possible: in the formal understanding — as the
state of law, and in substantive understanding — as the state of justi-
ce.’ In the context of substantive understanding of a state governed
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by the rule of law, justice is used to designate an ideal order within
the framework of law — as ideal human relations and a principle that
regulates human rights and obligations to society. Any totalitarian sta-
te can be the state of law, whereas a state of justice is characterised by
law as reinforcement of legal positions expressed in human rights.**
In contemporary understanding, a state is governed by the rule of
law not only in the formal understanding ( a state of law), but also in
substantive understanding - a state of justice. A state governed by the
rule of law, in the meaning of the Basic Law of Germany, includes not
only the principles of form - allocation of roles in the organisation of
statehood and other rules of the game, but also specified components
in the content. These must be sought, first of all, in guarantees for
human rights in all their manifestations: as guarantees for subjective
rights, as institutional safeguards, and binding judgements. The subs-
tantive law components of a state governed by the rule law are found
also in the principles of proportionality and prohibition of excessive-
ness aimed at optimisation in ensuring society’s interests.**

A state governed by the rule of law is a form of rationalising the
life of a state.®® In a formal understanding, a state, which recognises
as being inalienable for it such institutions as separation of powers,
judicial independence, legality of administration, legal protection of
citizens if their rights have been infringed by the state, and compen-
sation for damages caused by such infringements, is to be recognised
a state governed by the rule of law. These criteria underscore the typi-
cal elements of subordinations of the state and public life - grounds
for adopting decisions enshrined by legislation, division of compe-
tences between institutions of state power, and procedural norms. A
state governed by the rule of law turns into an empty formality if its
existence is limited to maintaining only these legally technical ele-
ments but the process of legislation is not aimed at reaching much
higher ideals. A state of justice guarantees such vector of the state’s
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actions that binds the legislator by constitutional principles and de-
termines normatively the system of human rights.** In this area, the
legislator is guided also by the constitutional court, the judgements of
which are like a compass which reveals the direction of the national
legislation.**

However, it is not enough to declare the principles of a state go-
verned by the rule of law, they must be respected. A state governed
by the rule of law is something more than an ordinary system of legal
technical measures for ensuring the freedoms envisaged in law.5*® Le-
gal statehood forms through consistent implementation of the idea of
a state governed by the rule of law, where the formal and substantive
understanding of a state governed by the rule of law intertwine. Legal
statehood is at the same time a political principle because in a state
where separation of powers, priority of law and judicial review of the
state’ s legal acts exist political processes are institutionalised diffe-
rently than in a state where these principles are not in force.*”” Legal
statehood requires the state to align political processes in accordance
with the principles of a state governed by the rule of law and ensure
constitutionally the area of individual and public functioning.?*® Both
understandings of a state governed by the law cannot be separated
because each of them on its own is unable to ensure the aims expec-
ted from them. The connection of the state power with law ensures
that the acts adopted by it are foreseeable and secure. Legal statehood
comprises a totality of formal and substantive elements because it is
a totality of norms that regulate objective and subjective rights, lin-
king these to obligations and, thus, creating the concept of liability.**
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Moreover, the idea of legal statehood is linked to the idea of a social
state and its basic task — ensuring social justice, creating precondi-
tions for personal development and equal opportunities to all.>*

Currently, the principle of legal statehood is examined as a struc-
tural principle of constitutively free political life. The order of a state
governed by the rule of law gives a form, stability and legitimacy to
the state.>*! Legal statehood rationalises daily relations and ensures
stable orientation and legal certainty.>*? Thus, legal statehood compri-
ses not only justice but also legal certainty because freedom entails
the possibility to lead one’s life as one wishes.5*® Legal statehood is
not limited to ensuring legal principles or simple restriction of the
state power in the name of freedom. The principle of a state gover-
ned by the rule of law does not envisage political unity or unlimited
power of the state that would be impossible to restrict. A state go-
verned by the rule of law creates norms, principles and order that
constitute the foundations of the legal order, foregrounds and conso-
lidates political unity, and through implementation of these the sta-
te acquires a concrete historical form. A state governed by the rule
of law establishes and reinforce substantive political unity through
legitimisation.***

Where a state governed by the rule of law does not exist, people
link it with yearning for justice. Justice requires repaying for the like
with the like, creating the idea of equality. Gustav Radbruch wrote
that justice replaced an unjust law if it was insurmountably contrary
to justice.®*® However, the substance of the matter is not in the justice
of law but in the legality of justice, since law does not follow from
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justice but justice is derived from law and expresses legal meaning.®*
Justice is a form of order, which becomes consolidated inside a free
corporate body, inhabited by free people who are members of this
body, whereas the corporate body becomes objectively established to
guarantee maximum freedom of its members, thus, restricting itself.
Justice stops being high abstraction and turns into the leading force
operating within the area of organised existence. This understanding
of justice complies with the notion that a state governed by the rule
of law is the highest among the conceivable types of organisation be-
cause it is the most suitable to the nature of human beings, created in
the image and likeness of the God. The constitution, which is the s