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Kartéjais Rigas Stradina universitates Juridiskas fakultates elektroniskais izdevums
Socrates dodas pie lasitaja trauksmaina laika, kad notiek Krievijas imperialistiskais kar$
Ukraina, ir gaidama un jau jatama visparéja energétiska krize. Tomér $ie un citi noti-
kumi nespéj butiski kavét pétniecisko un akadémisko darbibu tiesibu zinatné. Tie nosaka
jaunus pétnieciskas izzinas virzienus un témas, kuru atspogulojumu gaidam nakamajos
Socrates izdevumos.

Rigas Stradina universitates Juridiska fakultate 2022. gada istenoja starptautisku
projektu “Attalinato veselibas apriapes pakalpojumu tiesiskie aspekti: Vacijas un Baltijas
valstu pieredze” (projekta vaditaja Ph.D. Karina Palkova). Ta ietvaros 2022. gada 17. junija
RSU tika organizéta starptautiska konference ar juristu un arstniecibas personu pieda-
lisanos. Pétnieki ieradas no Vacijas, Igaunijas, Lietuvas un Ukrainas, bija parstavétas
Latvijas universitates un arstniecibas iestades. Atseviski zinojumi, kuri bija izstradati
zinatnisku rakstu formata, ir ieklauti $aja Socrates izdevuma. Tajos ir sniegts ieskats
aktualas veselibas aprapes problémas (raksti izstradati Baltijas—Vacijas Augstskolu biroja
projekta “Konference “Attalinato veselibas apriapes pakalpojumu tiesiskie aspekti: Vacijas
un Baltijas valstu pieredze™”; So projektu finansiali atbalsta Vacijas Akadémiskas apmainas
dienests (DAAD) no Vacijas Arlietu ministrijas pieskirtajiem lidzekliem).

Ukrainas Nacionalas Aviacijas un kosmosa universitates tiesibu zinatnieces, aso-
ciéta profesore Natalija Filipenko (Nataliia Filipenko) un profesore Hanna Spicina
(Hanna Spitsyna), un Rigas Stradina universitates (Latvija) jaunie tiesibu zinatnieki — Elza
Timule un Artiirs Zukovs — ir analizéjusi telemedicinas pakalpojumu tiesiska regu-
léjuma pieredzi un problémas Latvija un Ukraina, apzinot to pilnveido$anas iespéjas.
Vinu raksta analizétas témas aktualitate ir saistita gan ar jaunu tehnologiju visai inten-
sivu ienaksanu veselibas aprapé, gan ar specifiskajiem Covid-19 pandémijas apstakliem.
Pandémijas laika slimibas plasas izplatibas un augsta iedzivotaju inficésanas riska dé]
aktualizéjas bezkontakta veselibas apriipes nepiecieSsamiba. Aktiva attalinatas veselibas
aprupes nodrosinasana tika veicinata gan Covid-19 pacientiem, gan citam personam,
kuram ta bija nepiecieSsama (tika sniegtas attalinatas konsultacijas). Publikacijas autori
analizé telemedicinas pakalpojumu snieg$anas starptautisko, ka ari Latvijas un Ukrainas
normativo reguléjumu, izce] ar to saistitas problémas un so pakalpojumu sniegsanas
tiesiska reguléjuma pilnveidosanas iespéjas. Raksta apskatitas dazadas telemedicinas
iespéjas: slimibas smaguma pakapes noteiksana un tai atbilstiga pacientu skirosana,
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diagnostika, konsultésana un monitorésana. Publikacijas tematika ir ne tikai aktuala,
bet ari ar izteikti perspektivu ievirzi, jo telemedicina intensivi attistas un lidzi tai aug
nepieciesamiba péc $o pakalpojumu tiesiskas regulacijas nodrosinajuma.

Mikola Romera universitates (Lietuva) profesora, habilitéta tiesibu zinatnes doktora
Viktora Justicka specializacija ietver ari medicinas tiesibas. Vin$ sava raksta sniedz
ieskatu par to, ka notiek retu un bistamu slimibu diagnostika, izmantojot sakotnéjas
talrunkonsultacijas. Raksta pamatoti secinats, ka primaras attalinatas konsultacijas rada
iespéju paatrinat laiku, lidz pacients sanem pirmo kvalificéto palidzibu. Tadéjadi tiek
palielinata turpmakas arstésanas efektivitate. Tomér turpmako arstniecibas procediaru
gaita konsultésana pa talruni var radit problémas, no kuram butiskaka ir saistita ar to,
ka $aja konsultacija arsta riciba ir tikai tie dati, ko komunikacija sniedzis pacients. Raksta
autors piedava jaunas pieejas talrunkonsultaciju efektivitates paaugstinasana.

Drézdenes Starptautiskas universitates (Vacija) profesors, habilitétais tiesibu un
medicinas zinatnu doktors Eriks Hans (Erik Hahn) ir analizéjis visai specifisku medicinas
tiesibu tému. Ta ir par pacientu tiesibam sanemt medicinisko dokumentu kopijas bez
maksas. Pétljums veikts, lietojot salidzino$o analizi. Galvenokart vértéjot Vacijas nacio-
nala tiesibu akta (Civilkodeksa) prasibas par pacientu obligato izmaksu atlidzinasanu,
autors pievérs uzmanibu ari Austrijas Augstakas tiesas nolémumam $aja joma. Raksta
analizéta prakse ir interesanta ari salidzinajuma ar Latvijas pieredzi pacientu tiesibu
aizsardziba.

Atbilstosi masdienu intensivajai jauno tehnologiju attistibai tas objektivi un likum-
sakarigi ienak ari tiesiskaja sistéma. Tiesibu zinatnu doktore, Latvijas Universitates aso-
ciéeta profesore Iréna Kucina ir pievérsusies inovativai témai — jauniem digitalizacijas
izaicinajumiem un perspektivam tiesu sistéma. Saisto$a ir maksliga intelekta un algoritmu
izmantoS$ana tiesu sistéma. Autore ilustracijai sniedz atseviskus piemérus maksliga inte-
lekta izmanto$anai tiesvediba. Apvienotaja Karalisté tiesu iestades izstrada automatizétu
tie$saistes riku maza apmeéra prasibam civillietas. Britu zinatnieki ir veikusi pétijjumu par
algoritmu izmantos$anu, paredzot Eiropas Cilvéktiesibu tiesas nolémumus. Autore rosina
uzsakt debates par maksliga intelekta lietosanu ari Latvijas tiesu sistéma. Konstruktivi
ir raksta minétie iespéjamie tiesu sistéma izstradajamie divu veidu algoritmi: algoritmi,
kas atbalsta lemumu pienemsanu, jeb “atbalsta algoritmi”, un algoritmi, kas pasi pienem
lémumus, jeb “lémumu algoritmi”.

Socrates izdevuma ir ietverti saturiski nozimigi raksti par aktualam kriminal-
tiesiskam problémam. Jaatzist, ka minétaja konteksta noziedzigo nodarijumu apkarosana
viens no svarigakajiem elementiem ir batiska kaitéjuma noteik$ana. Sakara ar interneta
plaso pieejamibu un datorsistému intensivu izmanto$anu butiska kaitéjuma noteikSana
ir aktuala ari $aja joma. Specialisti atzist, ka butiska kaitéjuma identificésanas probléma
biezi klast par iemeslu, kapéc par kibernoziegumiem uzsaktos kriminalprocesus nakas
izbeigt. Rigas Stradina universitates (Latvija) profesors Uldis Kinis un zinatniska doktora
grada pretendents tiesibu zinatné Nikita Sinkevics iesaka algoritmu butiska kaitéjuma
noteiksanai noziedzigos nodarijumos, kas saistiti ar automatizétu datu apstrades
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sistémam (ADAS). Autori ir skatijusi jautajumus par batiska kaitéjuma legaldefiniciju
un tas piemérosanu, par kiberapdraudéjuma bitiska kaitéjuma noteiksanas kritérijiem,
kuri ir fikséti Kriminallikuma. Analizéjot dazadus avotus, autori secina, ka kriminal-
tiesibu praksé nav vienotas izpratnes par butiska kaitéjuma definéjumu. Nozimigs ir
raksta izvirzitais jautajums par algoritma metodes ievieSanas teorétiskajiem un prak-
tiskajiem aspektiem butiska kaitéjuma noteiksana. Jaatzist, ka autoru inovativa pieeja
ADAS butiska kaitéjuma noteik$ana, izmantojot algoritmus, ir viens no segmentiem
kiberdrosibas nodrosinasana.

Ukrainas Nacionalas aviacijas un kosmosa universitates tiesibu zinatnieces —
asociéeta profesore Natalija Filipenko un profesore Hanna Spicina — ir aprakstijusas
Ukrainas tiesu ekspertizu instittciju starptautiskas sadarbibas attistibas stratégiju ar
arzemju ekspertiem, novérsot iespéjamos teroristu uzbrukumus kritiskas infrastruk-
taras objektiem. Autores plasi analizé dazadu valstu miasdienu pieredzes izmantosanu
preventivaja darba, skatot to Ukrainas tiesu ekspertizu instittciju kriminalistiska darba
konteksta. Perspektivs ir priekslikums par tiesiski nostiprinatu starptautisko standartu
ieviesanas nepiecieSsamibu tiesu ekspertizes procesos. Rakstam ir loti batiska nozime
saistiba ar Krievijas uzsakto visaptveroso iznicinoso karu Ukraina.

Neapsaubami, ka viena no aktualakajam starptautiskajam un nacionalajam krimi-
naltiesiska rakstura darbibam ir noziedzigi iegiito lidzeklu legalizacijas novérsana. Jauna
tiesibu zinatniece, zvérinata advokate Liene Neimane (Latvija) ir izpétijusi tiesu praksi,
atsedzot jaunakas tendences un problémas, kas rodas, risinot naudas atmazgasanas jauta-
jumus. Pétljuma ir secinats, ka dazkart manta vai citi ipasumi tiek konfiscéti nepama-
toti. Tas varétu but saistits ar situacijas izpratnes, zinasanu trakumu vai nepietiekamu
praktisko pieredzi. TaCu janem véra, ka nepamatotas konfiskacijas gadijuma var noteikt
nodarita kaitéjuma kompensaciju.

Tiesibu zinatnu doktors un atzits specialists kriminaltiesibu joma, Rigas Stradina
universitates (Latvija) docétajs Janis Baumanis detalizéti ir pétijis Covid-19 izplatibas
Latvija saistibu ar pandémijas apstaklos aktualizétiem jauniem dazadiem noziedzigo
apdraudéjumu veidiem. Autors analizé Latvija konstatétos parvaldibas noziedzigos
apdraudéjumus, ka ari apdraudéjumus, kas izpauzas ka pretdarbiba personai, kura
piedalas Covid-19 dé] noteikto ierobezojumu, specialo noteikumu ievérosanas nodro-
$inasana. Veértéti tiek ari dokumentu virzibas parkapumi. Ipasi ir jaatzimé, ka autors radosi
analizé ne tikai tiesu praksi, bet ari likumdevéja iecerétos un istenotos Kriminallikuma
grozijumus, pievér$ot uzmanibu grozijumu pozitivajiem un negativajiem aspektiem.

Rigas Stradina universitates (Latvija) jaunie tiesibu zinatnieki Gerda Klavina
un Ansis Zanders ir analizéjusi cietusa tiesibu aizsardzibas problému kriminalprocesa
pirmstiesas izmeklésanas posma. Latvijas Republikas Satversmé noteikts, ka ikvienam
ir tiesibas zinat savas tiesibas. Tas attiecas ari uz noziedzigos nodarijumos cietusam
personam, ka ari uz fiziskam vai juridiskam personam, kuram noziedziga nodarijuma
rezultata ir nodarits morals vai mantisks kaitéjums, fiziskas cieSanas. Autori uzsver, ka
cietusajiem ir tiesibas pieradit savas tiesibas pirmstiesas izmeklésanas procesa. Tomér
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teorétiska aspekta nav noteiktas cietusa tiesibas iegut pieradijumus. Raksta tiek akcentéta
uzmaniba uz juridiskiem un praktiskiem jautajumiem par cietusa pieradisanas tiesibam
kriminalprocesa.

Pieredzes bagatais tiesibu zinatnieks advokats Janis Zelmenis (Latvija) analizé
aktualo un lidzsinéjo Eiropas Kopienu Tiesas (EKT) judikattru nodoklu stridu joma,
pamatojoties uz miasdienu Eiropas Savienibas valstu tiesisko reguléjumu, lai noteiktu
tiesibu jédzienu un kritérijus nodoklu planosanas joma. Pétijuma ir veikta padzilinata
Cadbury Schweppes lietas izpéte saistiba ar EKT 2006. gada lémumu, kas lika pamatu
jaunai koncepcijai par nodoklu stridu izskatisanu un interpretaciju péc butibas kopuma.

Tiesibu zinatnes doktora grada pretendente Didana Bukeévica (Latvija) ir pétijusi
sankciju ka drosibas lidzekla nozimi, registréjot informaciju par patiesajiem labuma guve-
jiem Uzpémumu registra. Ka pamatproblému autore definé saistibu starp sankcijam ka
juridisku skérsli un patieso labuma guvéju registraciju Uznémumu registra. Raksta tiek
sniegts likuma normu efektivitates izvértéjums attieciba uz sankcijam ka tiesisku skeérsli
patieso labuma guvéju registracijai un noradita nepiecieSamiba veikt grozijumus Latvijas
Republikas Uznémumu registra likuma.

Zinatniska doktora grada pretendents Martins Birgelis (Latvija) ir pievérsies trans-
nacionalo korporaciju un citu biznesa uznémumu darbibas saistibai ar cilvéktiesibam.
Vins atzist, ka uznémumiem ir piemérojami cilvéktiesibu standarti, novérsot skérslus
piekluvei tiesai starptautiskas tiesvedibas un veicinot korporativo atbildibu par cilvék-
tiesibu parkapumiem. ANO Cilvéktiesibu padome 2014. gada izveidoja beztermina starp-
valdibu darba grupu, lai uznémeéjdarbiba tiktu ietvertas cilvéktiesibas. Autors akcenté,
ka ir divas batiskas vienosanas joma, kas ir attiecinama uz reguléjuma mérkiem un
reguléjuma modeli.

Augstakas izglitibas sistémas attistibas konteksta aktuals ir Rigas Stradina univer-
sitates (Latvija) docétajas, tiesibu zinatnes doktores Kitijas Bites raksts par augstskolu
autonomiju. 2021. gada Latvija pienemtie grozijumi Augstskolu likuma maina augstskolas
parvaldibas modeli. Tiek ieviestas padomes ka augstaka augstskolas léméjinstitacija.
Autore secina, ka likumdevéjs ir mainijis varas lidzsvaru, pielaujot iespéjas politiskai vai
ekonomiskai varai ietekmét augstskolas autonomiju.

Jaunais tiesibu zinatnieks Mg iur. Janis Musts (Latvija) ir analizéjis vienu no tiesiska
rakstura dokumentu izzinas pieejam — juridisko silogismu, balstoties uz Luisa Duartes
d’Almeidas eseju “Par juridisko silogismu”. Raksta tiek precizéta teorétiska izpratne par
juridiska silogisma lomu juridisko lémumu pamatosana.

Socrates izdevums ietver daudzveidigus tiesibu zinatnieku viedoklus par dazadam
juridiska rakstura témam un problémam, un tas ir pamats turpmakam diskusijam, jau-
niem pétijumiem, radosas zinatniskas domas refleksijam.

ANDREJS VILKS,
Rigas Stradina universitates
Juridiskas fakultates profesors
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The latest regular electronic issue of the scientific journal Socrates reaches
the reader at a troubled time — in the setting of Russia’s imperialistic war against Ukraine
and the upcoming and already perceptible energy crisis. However, the above and other
factors cannot essentially influence research and academic activity in the science of law.
These determine the new research lines and subjects of study, which we expect to be
reflected in subsequent issues of the Socrates.

In 2022, the Faculty of Law of the Riga Stradins University has been implementing
the international project “Legal Comparison to the Regulations for Remote Treatment
between Germany and the Baltic States” (project supervisor PhD Karina Palkova). Within
the boundaries of the project, the RSU held an international conference on June 17,
2022, attended by lawyers, healthcare practitioners and researchers from universities
and medical institutions of Germany, Estonia, Lithuania, Ukraine and Latvia. Separate
reports developed in the scientific article format have been included in the respective
issue of the Socrates, providing an insight into the current healthcare problems (arti-
cles developed within the boundaries of the Baltic-German University Liaison Office
“Conference “Legal Aspects of Remote Healthcare Service Provision: German and Baltic
Experience”. The Baltic-German University Liaison Office is financially supported by
the German Academic Exchange Service (DAAD) from the funds provided by the German
Ministry of Foreign Affairs).

Together with Dr. iur., Associate Professor Nataliia Filipenko and Professor
Hanna Spitsyna from the National Aerospace University (Ukraine), the young law sci-
entists from the Riga Stradin$ University (Latvia) Elza Timule and Artiirs Zukovs have
analysed the legal regulatory experience and problems of telemedicine service provision in
Latvia and Ukraine, identifying the opportunities for improvement thereof. The relevance
of the subject covered by the article is associated with the rather intensive implementation
of new technologies in the healthcare industry and the specific setting of the COVID-19
pandemic. The prevalence and high infectiousness of the disease emphasise the need for
contact-free healthcare. In view of that, remote healthcare has been actively used both
for the treatment of COVID-19 patients and for remote consulting of patients requiring
medical advice. The authors analyse the international regulatory framework for tele-
medicine service provision, also in Latvia and Ukraine, the problems associated therewith
and the opportunities for improvement of the regulatory framework for the provision
of these services. Readers may find it interesting to discover the various telemedicine
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service types addressed by the article: tele-triage, tele-diagnostics, tele-consulting and
tele-monitoring. The subject matter of the article is not just relevant, but evidently pro-
spective. This is due to the intensive development of telemedicine and the need to develop
a proper regulatory framework for these services.

Dr. habil. iur., Professor Viktoras Justickis of the Mykolas Romeris University
(Lithuania), who specialises, inter alia, in the domain of medical law, offers a perspec-
tive on the diagnostics of rare and dangerous diseases by means of initial consulting by
phone. The article makes a substantiated inference that remote consulting allow earlier
provision of qualified first aid to a patient, which improves the efficiency of further treat-
ment. Initial consulting by phone allows immediate provision of the most necessary and
qualified advice on the further course of treatment procedure. However, phone consulting
can also create certain problems, the most essential one being that this restricts the data
available to a physician to the information communicated by a patient. The author sug-
gests new approaches to increasing the efficiency of telephone consulting.

Professor, Dr. habil. iur. and Dr. rer. med. Erik Hahn of the Dresden International
University (Germany) has analysed a very specific subject of medical law that concerns
patients’ rights to free copies of medical documents. The article covers a compara-
tive analysis with the requirements of the German national legal act (the Civil Code)
regarding the reimbursement of mandatory patient fees. The author also draws attention
to the judgements of the Supreme Court of Austria in this domain. The practical experi-
ence analysed in the article is also interesting to view in comparison with the Latvian
practice in patients’ rights protection.

The rapid development of new technology in the society of today objectively and
naturally affects the legal system as well. Associate Professor of University of Latvia,
Dr. iur. Irena Kucina has presented an article on an innovative subject: the new chal-
lenges and prospects of digitalisation in the court system. The article offers a captivating
summary of how court systems use of artificial intelligence and the algorithms developed
by it. The author makes illustrative use of individual instances of the usage of artificial
intelligence in judicial proceedings. Judicial institutions of the United Kingdom develop
an automated judicial tool for use in proceedings on lesser civil claims. British scientists
have studied the use of algorithms to predict the judgements of the European Court of
Human Rights. The author urges to commence a debate on the implementation of arti-
ficial intelligence into court systems, including the Latvian court system. Two potential
types of algorithms to be developed in court systems described in the article are par-
ticularly insightful: a “support algorithm” that supports decision making, and a “decision
algorithm” that makes its own decisions.

The Socrates includes articles of essential content on the contemporary problems of
criminal law. It is to be admitted that one of the most important elements of combating
crime in this context is the identification of substantial harm. Identification of substan-
tial harm is essential in the context of widely accessible Internet and intensive use of
computer systems. Specialists acknowledge that identification of substantial harm often
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becomes the reason why initiated criminal proceedings on cybercrime cases have to be
dropped. Dr. iur., Professor of Riga Stradins University (Latvia) Uldis Kinis and aspirant
to the doctoral degree in legal science Nikita Sinkevics have performed a detailed analysis
of algorithm as a means of determining substantial harm in criminal acts involving
automated data processing systems (ADPS). The authors studied a series of issues related
to legal definition and application of substantial harm and the criteria for determining
substantial harm provided for by the Criminal Law in the setting of cyber threat. Having
analysed a number of sources, the authors come to the inference that the criminal case law
lacks a universal idea of definition of substantial harm. Especially notable are the reflec-
tions of theoretical and practical aspects of implementation of the algorithm method
in the identification of substantial harm. It must be noted that the authors’ innovative
approach to the identification of substantial harm to ADPS through algorithms is one
of the segments of ensuring cyber security.

Legal scientists Associate Professor Nataliia Filipenko and Professor Hanna
Spitsyna of the National Aerospace University (Ukraine) have described a development
strategy for the international cooperation of Ukrainian forensic investigation institutions
with foreign experts in preventing terrorist attacks on critical infrastructure objects.
The authors have carried out a broad analysis of the opportunities to use recent for-
eign experience in preventive actions within the context of criminalistics operations of
Ukrainian forensic investigation institutions. A promising suggestion implies the need to
implement legally established international standards in forensic investigation processes.
The article is very essential in the setting of the all-out destructive war started by Russia
in Ukraine.

It is beyond any doubt that one of the most relevant international and national
criminal law phenomena at the time is the prevention and eradication of money laun-
dering. Having studied the case law on the issue, the young legal scientist sworn advocate
Liene Neimane (Latvia) has revealed the latest trends and problems in the area of money
laundering. The study revealed that in some cases property is confiscated without proper
grounds, which may be caused by misunderstanding of the situation, insufficient prac-
tical experience or lack of knowledge. Warrantless seizure can entail reimbursement
for the losses thus inflicted.

Doctor of Law and a renowned expert in the domain of criminal law, docent of Riga
Stradins University (Latvia) Janis Baumanis has conducted a detailed study of the rela-
tion between the prevalence of COVID-19 in Latvia with various criminal threats that
had gained new relevance in the setting of the pandemic. The author analyses the current
criminal threats existing in Latvia, including threats manifesting as countermeasures
against persons resisting COVID-19 restrictions, or violations of special regulations and
provisions of documents regarding COVID-19 restrictions. It is especially notable that
the author analyses not just the case law, but also the amendments to the Criminal Law
implemented and contemplated by the legislator, drawing attention to the positive and
negative aspects of these amendments.



S OC RATE S RSU elektroniskais juridisko zinatnisko rakstu zurnals 2022, NR. 2 (23)

Introduction

Young law scientists of the Riga Stradins University (Latvia) Gerda Klavina and
Ansis Zanders have analysed the problem of safeguarding the victim’s rights at the pre-
trial investigation stage of criminal proceedings. The Constitution of the Republic of
Latvia stipulates that everyone have the right to know one’s rights, which also applies to
crime victims. The aforementioned concerns individuals or legal entity who have incurred
moral or financial damage or physical suffering as a result of a criminal act. The authors
emphasise that victims have the right to assert their rights during the pre-trial investiga-
tion process. However, the aggrieved party’s right to obtain evidence is not defined in
the theoretical aspect. The article accentuates attention to legal and practical issues of
the victim’s right of proof in criminal proceedings.

Experienced legal scientist and attorney Janis Zelmenis (Latvia) analyses the cur-
rent and historical case law of the Court of Justice of the European Communities (CJEC)
in the domain of tax disputes in reliance upon the current legal regulatory framework of
the EU Member States, for the purpose of defining legal concepts and criteria in the area
of tax planning. The article features a profound study of the decision of the CJEC in
the Cadbury Schweppes case (2006). This has created a foundation for a new concept of
adjudication of tax disputes and essential interpretation in general.

Aspirant to the doctoral degree in law Digna Bukeévica (Latvia) has studied
the position of sanctions as a security measure registering information on true beneficial
owners with the Register of Enterprises. The underlying problem is defined by the author
as the connection between sanctions as a legal obstacle and registration of the true
beneficial owner with the Register of Enterprises. The article assesses the efficiency of
legislative provisions in respect of sanctions as a legal obstacle for the registration of true
beneficiaries, which determines the necessity of amendments to the Law on the Register
of Enterprises of the Republic of Latvia.

Aspirant to the doctoral degree Martins Birgelis (Latvia) has addressed the cohe-
sion between the operation of transnational corporations and other enterprises and
human rights. The article infers that enterprises are subject to the application of human
rights standards, eliminating impediments for access to courts in international judicial
proceedings and promoting initiatives conducive to corporate responsibility for viola-
tions of human rights. In 2014, the UN Human Rights Council has assembled an ongoing
intergovernmental workgroup on the inclusion of human rights in business domains.
The author draws special attention to two essential agreements in the area applicable to
the objectives and model of the regulatory framework.

The article on autonomy of higher education institutions by docent of Riga Stradin$
University (Latvia), Dr. iur. Kitija Bite is relevant in the context of development of
the higher education system. Amendments to the Law on Higher Education Institutions
passed in Latvia in 2021 change the higher education institution management model.
Councils are introduced as decision-making bodies of higher education institutions.
The author comes to the inference that the legislator has shifted the power balance,
allowing opportunities for political or economic power to affect the autonomy of higher
education institutions.
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The article by the young legal scientist Mg. iur. Janis Musts (Latvia) analyses one of
the approaches to legal document inquiry — legal syllogism. The author used Luis Duarte
d’Almeida’s essay “On Legal Syllogism”. The article outlines an adjusted theoretical idea
of the role of legal syllogism in substantiating legal decisions.

The Socrates encompasses diverse opinions of legal scientists on different subjects
and problems of legal nature. Articles form a basis for further discussions and new studies,
creative reflections on scientific thought.

Professor ANDREJS VILKS,
Vice-Dean of the Faculty of Law,
Riga Stradins University
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Abstract

In recent years technological progress has had a huge impact on healthcare sector.
New products, services are becoming popular among patients and healthcare providers.
Long waiting periods, to see healthcare specialists and COVID-19 pandemics have influ-
enced the situation as well. As a result of the COVID-19 pandemic, there was a need for
non-contact healthcare due to prevalence and infectivity of the disease, which has led
to active provision of remote healthcare, both for COVID-19 patients and remote con-
sultations. The aim of the article is to analyse the international regulatory framework of
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telemedicine, problems, and opportunities for Improvement of the Legal Framework for
the Provision of Telemedicine Services. The article will analyse both national regulatory
framework of Latvia and Ukraine.

Keywords: law, medical technologies, patients’ rights, telemedicine.

Introduction

Legal definition of telemedicine is given in Article 1(29) of the Medical Treatment
Law. It describes telemedicine as a set of processes and covers a wide range of concepts
that belong to a specific category — provision of remote healthcare. Describing telemedi-
cine, several types of telemedicine service provision can be distinguished that differ
in specifics and general feasibility of their implementation, depending on the national
concept, state of development, amount of funding, and experience.

The EU regulatory framework and the EU-funded Report on the EU State of Play
on Telemedicine Services and Uptake Recommendations contain different definitions
of telemedicine services, which would be important to clarify at the level of national
regulation, e.g.:

1) Teletriage which involves determining the severity of a patient’s condition
(assessing urgency of treatment or care rather than diagnosing and identi-
fying symptoms) and providing advice via mobile communication networks,
mainly by doctors and medical support persons, as well as emergency medical
dispatchers, etc. (Joint Action to Support the eHealth Network, 2022, Art. 15);

2) Telediagnosis which comprises the process of identifying a patient’s symp-
toms and recognising the disease, based on information received in the form
of images, video or remote communication using information communication
technologies (Joint Action to Support the eHealth Network, 2022, Art. 15). It
should be noted that the field of telemedicine in the Republic of Latvia has not
been yet developed to the level where remote diagnosis of patients could be
actively implemented. However, certain fields (e.g., psychiatry, dermatology, etc.)
could, where feasible, perform identification of health conditions and diseases.
While such consultations will not be applicable to all patients and telemedicine
cannot fully replace face-to-face healthcare, it is important to define possibilities
of remote diagnostic services and distinguish them from face-to-face health-
care services;

3) Teleconsultation which involves communication between a patient and a health-
care professional or between two or more healthcare professionals related to
assessment of a patient’s health condition using information communication
technology (Joint Action to Support the eHealth Network, 2022, Art. 15);

4) Telemonitoring, a type of telemedicine service implemented to remotely mon-
itor a patient’s health condition (Communication from the Commission of
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the European Communities, COM/2008/0689, 2008). In the Republic of Latvia,
it could currently only be implemented with active involvement of the patient
through regular submission of their health indicators (e.g., blood pressure,
blood sugar, etc.) to attending physician within a set timeframe. This ensures
that a patient’s health status is continuously monitored, also in cases where
the attending physician finds it necessary to see a specific healthcare profes-
sional based on a patient’s general health indicators.

The above identifies problematics of international regulatory framework of tele-
medicine, as well as challenges for Improvement of the Legal Framework for the Provision
of Telemedicine Services.

The article aims to analyse Latvian and Ukrainian national regulatory framework
in the field of telemedicine. The legal interpretation methods will be used to identify
the problems and solutions from the comparative perspective.

Limitations of Providing Telemedicine
Services: Experience of Latvia

The Medical Treatment Law states that competence of medical practitioners as
well as the amount of theoretical and practical knowledge required to practise in a given
specialisation is determined by the Cabinet of Ministers of the Republic of Latvia. To
provide telemedicine services, a medical practitioner must be able to use the necessary
information and communication technologies, communicate with patients, including
underaged patients, at a level to obtain all the necessary information and to implement
other measures that would result in quality healthcare. This means that medical prac-
titioners need a high level of communication skills with prior knowledge of psychology.
Furthermore, it requires the Ministry of Health of the Republic of Latvia to develop provi-
sions in the form of policy guidelines or Cabinet regulations that would reflect the scope
of competences and knowledge of medical practitioners providing telemedicine services
(Ashfaq, Memon, Zehra, et al., 2020).

The COVID-19 pandemic resulted in an increased demand for psychiatric health
services. Statistics show that the risk of psychiatric illnesses was exacerbated during
this period and the number of psychiatric illnesses grew (Veselibas ministrija, 2021).
Article 1(22) of the Medical Treatment Law defines psychiatric assistance as “individual
prophylaxis, out-patient or in-patient diagnosis, medical treatment, rehabilitation and
care for persons with mental health disorders” (Arstniecibas likums, 1997, 1). The legal
definition implies that psychiatric assistance can only be provided on an outpatient or
inpatient basis, both of which require face-to-face contact. Article 66 of the Medical
Treatment Law states that persons “have the right to receive medical assistance and care
of a quality that conforms with accepted standards of general medicine” (Arstniecibas
likums, 1997, 1).
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Article 67(1) of the Medical Treatment Law provides that psychiatric assistance
may be provided at a patient’s place of residence if the patient’s health condition allows it
(Arstniecibas likums, 1997, 1). Thus, it should be possible to provide and receive psychi-
atric assistance remotely if the patient’s state of health and other circumstances allow it.
Telemedicine cannot fully substitute face-to-face healthcare, nor is it applicable to all
patients, which should be objectively assessed by the clinician. However, under favourable
conditions, it can be an effective alternative to face-to-face consultations, contributing
to increased access to psychiatric assistance. It is especially valuable in a period when
psychiatric illnesses are on the rise, both as a result of particular COVID-19 symptoms
(which can lead to mental health complications) and the impact of changes experienced
during the pandemic period (Veselibas ministrija, 2021).

The legislation of the Republic of Latvia not only lacks professional requirements for
medical practitioners but also a distinction of medical institutions that provide exclusively
telemedicine services. Currently, only inpatient and outpatient institutions that primarily
provide face-to-face services are recognised in the legal framework.

Mandatory Requirements for
Telemedicine Institutions in Latvia

Article 54(2) of the Law on Medical Treatment provides that medical institutions
may be outpatient and inpatient institutions (Arstniecibas likums, 1997, 54). Pursuant
to Article 55 of the Medical Treatment Law, medical treatment may only be provided in
medical treatment institutions that meet the minimum requirements set by the Cabinet
in accordance with Regulation No. 60 “Regulations Regarding Mandatory Requirements
for Medical Treatment Institutions and Their Structural Units” of 20 January 2009
(hereinafter Regulation No. 60). Paragraphs 23 and 92 of Regulation No. 60 define
outpatient and inpatient treatment institutions. Namely, an outpatient treatment insti-
tution “provides primary healthcare or outpatient secondary healthcare to patients,
including inpatient care”, and an inpatient treatment institution is an institution where
the “patient is under the constant and continuous 24-hour care and control of medical
practitioners”. Simultaneously, the second subparagraph of paragraph 2 of Regulation
No. 60 states that all medical institutions must “provide availability of an environment
to persons with functional disorders” (MK Noteikumi Nr. 60, 2009). However, para-
graph 4 of Regulation No. 60 sets out the provisions that a medical institution must
ensure if it does not provide an environment that enables persons with functional dis-
abilities to receive healthcare in accordance with the approved medical technologies,
as well as information on medical institutions where it is possible to receive specific
healthcare services, and the possibility of independent access to the medical institution
(MK Noteikumi Nr. 60, 2009). Thus, within the scope of the regulatory framework,
healthcare institutions are created for physical reception of patients and provision of
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medical treatment. This is also confirmed by Cabinet Regulation No. 555 on Procedures
for the Organisation of and Payment for Health Care Services of 28 August 2018, which
states that for a healthcare institution to practice the provision of telemedicine services,
it must comply with the requirements set out in Regulation No. 60. Thus, although there
are exceptions in Regulation No. 60 that relate to the provision of access to the envi-
ronment, this does not make it possible to provide healthcare services that primarily
consist of telemedicine services.

In order to be able to provide telemedicine services, a healthcare institution must

meet the following conditions:

1) It must be registered in the Register of Medical Institutions in accordance with
the procedure set out in Cabinet Regulation No. 170 on the Register of Medical
Institutions of 8 March 2005. It can only be achieved by meeting the require-
ments on the need to ensure accessibility of the environment for persons with
functional disabilities set out in the third subparagraph of paragraph 2 of
Regulation No. 60;

2) Medical practitioners and medical support staff employed in the institution
shall be registered in the Register of Medical Practitioners and Medical Support
Staff in accordance with the procedure established by Cabinet Regulation No.
317 on the Establishment, Update, and Maintenance of the Register of Medical
Practitioners and Medical Support Staff of 24 May 2016;

3) The healthcare institution must be able to ensure secure processing of medical
data and information necessary for medical treatment, as provided for in Article
1(29) of the Medical Treatment Law;

4) According to the principles set out in the first subparagraph of paragraph
17 of Regulation No. 60, to ensure high quality and safe treatment services
for patients, unambiguous identification of patients must be implemented
and ensured throughout the treatment process. Furthermore, not all patients
are eligible to receive telemedicine services and there are several factors that
a healthcare professional must take into account to assess a patient’s eligi-
bility for telemedicine services. This implies that the healthcare institution
must provide secure remote communication channels for accurate patient
identification;

5) In accordance with paragraphs 18 and 19 of Regulation No. 60, the medical
institution must provide “information technologies connected to the internet
and software that provides patient data storage and processing, observing
the limitations of availability of information” and must develop “informa-
tion protection provisions and provisions regarding procedures for medical
information processing”. Consequently, the medical institution must ensure
the quality, content, and protection of records in medical and accounting docu-
mentation, and the procedures and time limits for their storage in accordance
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with the requirements of Cabinet Regulation No. 265 on Procedures for Keeping
Medical Documents of 20 January 2009;

6) Patients’ rights under the Law on the Rights of Patients must be ensured (MK
noteikumi Nr. 60, 2009).

The regulatory framework setting out the minimum requirements for healthcare
institutions is broad and includes most important core principles that should be respected
by both outpatient and inpatient healthcare institutions and health centres, as well as
healthcare institutions that only provide telemedicine services. Nevertheless, institutions
primarily providing face-to-face healthcare would be very different from telemedicine
institutions, which, given the limited awareness and funding, are likely to continue to be
established as call centres and telemedicine consultation centres. They would focus on
teletriage and teleconsultation; thus, providing clinical support to patients (telemedicina.
lv, 2022). Such services could not replace face-to-face healthcare but would contribute to
the overall healthcare system.

The possibility of issuing electronic documents is fundamental for the implemen-
tation of comprehensive telemedicine services. In the Republic of Latvia, distribution
of sickness absence certificates and prescriptions for state reimbursable medicines has
been carried out through the e-health system, with doctor referrals added since 2019
(E-veseliba, 2022).

The legislation of the Republic of Latvia does not restrict the issuance of refer-
rals for telemedicine services. Similarly, there are no restrictions on the procedure for
issuing electronic prescriptions. According to Article 60 of the Medical Treatment
Law, the issuance and production of prescriptions is determined by the Cabinet, spe-
cifically, Cabinet Regulation No. 175 on the Manufacture and Storage of Prescription
Forms, as well as Writing out and Storage of Prescriptions of 8 March 2005. Paragraph
29 states that prescriptions “shall be written out electronically in the health informa-
tion system” and only the cases specified in paragraph 29 require prescription to “be
written out on the form of a specific sample” (MK noteikumi Nr. 175, 2005). In addition,
prescriptions for medicinal products issued in a Member State are recognised if they
contain the information required by Commission Implementing Directive 2012/52/EU
of 20 December 2012. This implies that prescriptions for medicinal products may also
be issued in the case of telemedicine services, since the decision to issue a prescription
is taken by the attending physician. In contrast, the procedure for issuing a sick note in
telemedicine cases is limited.

Pursuant to Article 53 of the Medical Treatment Law, Cabinet issued Regulation
No. 152 on the Procedures for the Issuance of Sick-Leave Certificates of 3 April 2001,
paragraphs 10 and 10.1 which stipulate that a “sick-leave certificate shall be issued by
a doctor or the assistant to a doctor of a medical treatment institution on the basis of
a personal inspection and examination of a person”, but personal inspection and exami-
nation may be omitted in cases:
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1) where isolation is necessary during quarantine;

2) in connection with the care of a child;

3) in connection with the care of a child under 14 years of age if isolation is neces-

sary during quarantine;

4) in the event of contracting a dangerous infectious disease;

5) after hospital treatment, for the period recommended by the hospital (MK notei-

kumi Nr. 152, 2001).

When receiving remote medical services, the issue of a sick-leave certificate is
limited to the cases specified in the Cabinet Regulations. This restriction applies to tele-
medicine regardless whether the services are provided across the border or domestically.
The provision of telemedicine services in cases of seriously infectious diseases is only
part of the scope of remote healthcare. Telemedicine can be implemented through, for
example, telemonitoring, which can improve the quality of life and access to healthcare
for people suffering from chronic diseases, teleconsultation, and other forms of healthcare
delivery (European Commission, 2012, art. 21). Problems arise when remote healthcare is
provided for non-infectious diseases and the patient’s health condition requires a sick note
to be issued, but a physical consultation is not possible (due to cross-border healthcare
or long distances between the patient and the attending doctor, or due to the patient’s
mobility problems, health condition, etc.). Thus, to facilitate access to treatment and sick
leave, the regulatory framework should be improved and include a broader range of cases
in which a healthcare professional would be entitled to issue sick leave, specific cases of
remote treatment, and support for active cross-border telemedicine services.

In the judgment of the District Administrative Court Rigas tiesu nams of 27 March
2013 in case No. A420449112, the Court found justifiable the conclusion of the Health
Inspectorate that determination of inability to work without examining the applicant
on that day serves as valid grounds to declare that the first sick-leave certificate issued
was unjustified (Spriedums lieta Nr. A420449112). Based on this opinion, the author
would like to point out that the provision of telemedicine services could, in some cases,
are considered as examination of the patient even though it does not take the form of
a face-to-face consultation. For this reason, it is necessary to differentiate the types
of telemedicine services and to define competences of medical practitioners, because
the legislature should define specifically what constitutes a “personal examination” or
“examination”, including provision of certain types of telemedicine services, which could
be used to identify the validity of a sick-leave certificate.

The Telemedicine Experience in Ukraine

At this difficult time, while Ukraine battles the Russian army, the state’s citizens
face many challenges. One of the main challenges is the almost complete lack of access to
proper medical services in the territories temporarily occupied by the Russian invaders.
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According to published sources, nearly 900 health institutions have been damaged
and 127 hospitals have been completely destroyed in Ukraine. According to Ukrainian
Health Minister Viktor Lyashko, 90 ambulances were shot and rendered inoperable and
will never go on duty again. In addition, 250 vehicles have been seized by the occupants
(Head of the Ministry of Health, 2022). Unfortunately, these figures keep increasing
every day.

Considering the circumstances, the most effective mechanism for individuals to
access healthcare is complete digitalisation — accessible telemedicine, electronic health
records for patients and doctors, electronic prescriptions, eSubmission and eCTD format
for all drug registration procedures, and other necessary components.

According to the provisions of Order of the Ministry of Health of Ukraine No. 681
0f 19.10.2015 that established the procedure for the organisation of medical care at the pri-
mary, secondary (specialised), tertiary (highly specialised) levels using telemedicine
(hereinafter — the Procedure), this is a set of actions, technologies, and measures used
in the provision of medical care, using remote communication by means of electronic
messaging (The procedure for the organisation of medical care, 2015).

The main goal of telemedicine in Ukraine is to improve public health by providing
equal access to quality medical services. The main objectives of telemedicine are:

1) to ensure delivery of medical aid to a patient when distance is a critical factor

for its delivery;

2) to preserve medical confidentiality and privacy, integrity of medical information

about a patient’s health condition;

3) to create a unified medical space;

4) to help improve the quality of care and optimise organisation and management

of healthcare;

5) to form systematic approaches to implementation and development of telemedi-

cine in the healthcare system.

The telemedicine network, through which patients receive care, includes
healthcare institutions regardless of ownership and legal form, and physical persons —
entrepreneurs engaged in economic activity in medical practice. Participants join
the system and use the internet platform for telemedicine (paragraph 1, section III of
the Procedure). Healthcare institutions wishing to work with the telemedicine portal
conclude a contract with the other participants. The number of telemedicine portals
is unlimited. Healthcare professionals have the right to connect to different portals.
The participants of the portal communicate by means of electronic messages. Each
physician is required to have an electronic digital signature (Procedure for the organi-
sation of medical care, 2015).

The telemedicine network enables one to:

1) streamline and systematise the process of medical aid delivery using

telemedicine;
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2) ensure compatibility of information and data in delivery of medical aid using
telemedicine;

3) ensure use of medical information standards in the process of medical aid
delivery using telemedicine;

4) monitor quality of medical aid delivery using telemedicine.

Medical care with the use of telemedicine is carried out in telemedicine offices
operating within healthcare institutions and ensuring provision of high-quality, timely
medical care to patients (Procedure for the organisation of medical care, 2015).

By analysing the situation, some major problems can be identified that are either
existent or are expected to arise in the near future in the Ukrainian healthcare system
and that can be solved with the use of telemedicine:

1) An extremely urgent issue is provision of necessary medical care to people who
have been forced to leave their homes and are temporarily living in other areas
(internally displaced persons);

2) People who have experienced acute stress will suffer from post-traumatic stress
disorder in about a third of all cases in a short term. The expected number is
likely to be around two million within the country alone. The problem is just
as serious for the estimated more than one million refugees who have been
granted temporary asylum in European countries. This is again a real problem,
as effective professional psychological assistance can only be provided by native
speakers of Ukrainian or Russian, who are hard to find abroad. Very few refugees
speak European languages at a sufficient level to receive psychological assistance
from professionals;

3) Spread of COVID-19 and other infectious diseases (e.g. monkeypox, recognised
by the WHO as a new world epidemic) and the like is still relevant;

4) Inadequate provision of healthcare and hospitals in Ukraine with appropriate
computer equipment and specialised software and hardware to perform
the functions of the telemedicine portal, video and audio communication soft-
ware and hardware, technical devices equipped with data storage and transmis-
sion facilities and electronic messages, specialised software for the transmission,
storage, and interpretation of digitally recorded images, including radiology
diagnostics.

The key challenges outlined above need to be urgently addressed. Statistics show
that about 6.5 million Ukrainian citizens are considered internally displaced persons.
The vast majority are residents of war-torn regions and occupied territories. Since the start
of the war, 3.3 million people have left Ukraine. Consequently, the humanitarian crisis is
likely to spread to other European countries if the situation does not change drastically
in the near future.

For this reason, online services are becoming vital. For example, the Ministry
of Health of Ukraine has launched an initiative regarding the possibility for citizens of
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Ukraine, even those in the temporarily occupied territories, to call a single phone number
where the call is forwarded to the appropriate doctor/specialist. While this is an extremely
important and useful initiative for the Ministry, the question arises as to how effective
it is for the nearly seven million internally displaced people. It seems that this can only
be a first, urgent step that needs to be followed by systemic solutions.

Regarding the issue of providing emergency psychological assistance to the popu-
lation and preventing occurrence of consequences, including post-traumatic stress dis-
order, it can be claimed that Ukrainian specialists are very quick to solve the problem.
There are about a thousand different online platforms providing psychological ser-
vices in the state. For example, specialists at the Faculty of Humanities and Law at
the M. E. Zhukovsky National Aerospace University — Kharkiv Aviation Institute in
Kharkiv, Ukraine, readily provide online consultations, webinars, and other scientific
and practical activities (Faculty of Humanities and Law of the National Aerospace
University, 2022).

Focusing on telemedicine, many proposals have been seen from colleagues abroad
who offer their own telemedicine platforms. This allows many doctors to consult
Ukrainians on voluntary basis. Nevertheless, almost none of the platforms currently
have a user interface in the Ukrainian language. This concerns the user interface for
both medical staff and patients. After all, psychological aid can be most effective only
when a psychologist or psychiatrist speaks the patient’s native tongue. Unfortunately,
there are very few such specialists abroad, and those who could work remotely within
Ukraine are suffering from the war themselves.

Leadership of the Ministry of Health and all citizens of Ukraine face another
massive problem — the spread of COVID-19 and other infectious diseases. Doctors com-
municate with COVID-19 patients being treated at home as well as those who are unable
to see a doctor in person for the duration of the self-isolation. Some health services offer
free consultations with family physicians, general practitioners, and paediatricians. For
example, as part of the 2022 campaign Save a Doctor — Choose Online, many Ukrainian
and foreign companies provided the Telemed24 platform for teleconsultations free of
charge during quarantine events.

Additionally, unsatisfactory equipment of Ukrainian healthcare institutions and
hospitals with appropriate computers and specialised software and hardware to perform
the functions of telemedicine is very distressing for the national healthcare system.
However, Ukraine has received help from its foreign colleagues. For instance, a patient
was admitted to a Lviv hospital with severe trauma after a shell had exploded next
to him. As the nature of the patient’s injuries was unfamiliar to civilian medicine, to
provide him with the best possible care, the doctors decided to involve colleagues from
other clinics and countries with extensive experience in treating similar injuries. They
did it in a unique way due to an augmented reality device from the American company
RealWear (The development of telemedicine, 2022).
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Ukrainian doctors will also receive 10,000 state-of-the-art laptops with the help
of the Ministry of Health and the Ministry of Digital Transformation. The equipment
has been purchased by the French Ministry of Economy, Finance, Industry, and Digital
Sovereignty at the request of Ukrainian authorities. The provision of medical institutions
with high-quality internet and computers is an important part of the plan of digitalisa-
tion of the medical sector, emphasises the Ministry of Digital Transformation. Modern
equipment combined with appropriate software will make doctors’ everyday work more
efficient and facilitate online interaction with patients. This is expected to significantly
spare customers’ time in receiving medical services and make healthcare more accessible
to citizens (France will hand over 10, 000 modern laptops to Ukrainian doctors, 2022).

Telemedicine in Ukraine is developing at an accelerated pace. However, the country
faces several complex issues that must be addressed comprehensively, involving foreign
experience in every possible way.

Conclusions

Different healthcare professionals may currently be involved in provision of tele-
medicine services at different operational levels. For example, some specialists could
provide remote consultations where no face-to-face examination of the patient is required,
and possibly perform remote diagnostic measures, but to a limited extent (if the necessary
communication and diagnostic technologies are available to the patient and the medical
institution). However, there is currently lack of awareness, experience, and technology
in the Republic of Latvia for safe performance of remote medical manipulations. For
this reason, it is necessary to define types of telemedicine services to be provided and
to set limits on their implementation in the national regulatory framework, while also
including the scope of knowledge and, consequently, the permissible competence of
specialists in the field.

The authors believe that the existing legal framework needs to be substantially
improved in order to introduce appropriate requirements in the existing regulatory
framework for medical institutions providing only telemedicine services. As a result,
the Latvian legal system would not only recognise medical institutions providing only
telemedicine services but also regulate the minimum requirements necessary for their
proper provision.

Given the fact that telemedicine is not a traditional way of healthcare delivery, it
is necessary to define and outline telemedicine fundamentals, which include definitions
of the types of telemedicine delivery practised in Latvia, its general implementation
requirements, and limitations. This requires introduction of guidelines for the provision
of telemedicine services and the basic principles for its implementation, paying addi-
tional attention to requirements for communication security. There are several aspects
of the Latvian regulatory framework that would need to be improved or updated to
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ensure safe and effective telemedicine practice in Latvia, while the country is currently
in the early stages of integrating telemedicine into the healthcare legal system, which
requires development of a comprehensive regulatory framework and core principles for
telemedicine.

To implement the issuance of sick-leave certificates based on telemedicine consulta-
tions, it is necessary to ensure that telemedicine services are monitored to avoid the issu-
ance of fictitious certificates. After remote communication with a patient, if a healthcare
professional has identified a medically justifiable reason for issuing a sick-leave certificate,
they could make a note in the patient’s medical records whether the certificate has been
issued by means of a face-to-face or telemedicine check-up.
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Abstract

Primary telephone consultation provides the patient with the opportunity to make
a phone call and receive medical information between the onset of the first symptoms
of the disease and their first visit to the doctor. This creates an opportunity to speed
up the moment when the patient receives the first qualified help and thereby increases
the success of further treatment. This is especially important in the case of the so-called
“must not miss” diseases. These are the most dangerous, albeit rare, diseases in which
early detection and treatment is a decisive factor in the success of treatment. However,
telephone consultations can also create new problems, the most important of which is
related to the fact that in such process the doctor has only the data that can be obtained
by interviewing the patient. This is fraught with an increased risk of medical error. This
danger is especially great in the case of “must not miss” diseases, in which only at the very
early stage there are serious chances to stop the progression of the disease.

The article discusses ways to solve this problem — the requirements that must be
met by the organisation of a consultation in order to maximise the use of the possibili-
ties of telephone consultation in these conditions for the timely detection of “must not
miss” diseases. The problems of harmonising these requirements with the organisational
and economic conditions in which telephone consultation is carried out are discussed.

Keywords: doctor’s responsibility, primary telephone consultation, rare but dan-
gerous diseases.
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Introduction

Primary medical telephone consultation is a service that gives everyone the oppor-
tunity to call and get medical advice (Leite et al., 2020; Hjelm, 2005; McKinstry
et al., 2010).

The primary consultant is the only doctor with whom the patient can consult
at a very important moment: the very beginning of his disease. It is the time between
the patient’s first symptom and his first visit to the doctor. For the patient, this is the time
when they are still painfully hesitating: to see a doctor immediately or hope everything
will improve on its own. They are torn between the fear of raising the alarm in vain
and the fear that they have a deadly disease. They consult with every friend, try to sort
the conflicting information they find on the Internet out, and rush from one extreme
to another.

At this time, the consultant is the only angel-saviour to show them the right path.

It is also important that a call to the primary consultation allows to speed up
the moment when the patient receives their first qualified assistance.

The initial telephone consultation allows the patient to immediately receive
the most necessary, and most importantly, qualified conferencing about their problem;
while in order for a regular visit to the doctor to take place, the patient needs numerous
time expenditures, often removing this visit for a long time: an appointment with a doctor,
days and weeks until the moment when the doctor can see the patient, the distance to
visit the doctor and back, waiting in line, and the like. Finally, telephone consultation is
incomparably more cost-effective, both for the patient and the facility (Bergmo, 2014).
All this opens up new opportunities for increasing the cost-effectiveness and success of
treatment and new prospects for improving its quality.

However, primary telephone consultations also bring problems (Katz et al., 2008;
Bunn et al., 2004; Hildebrandt, 2006). When interviewing the patient who called, the con-
sultant must determine whether there are grounds to suspect that the patient has any
disease and, if so, give the patient appropriate recommendations. These tasks are not easy
even during a face-to-face visit when the doctor can not only interview but also examine
the patient, as well as use data on their current and past diseases, research data, and
treatment from their medical records. In contrast, in the case of telephone consultation,
the consultant is limited to only the data that can be obtained during the interview. When
consulting by phone, the consultant does not have access to the patient’s medical records,
and does not have data on their current and past illnesses. The consultant cannot also
examine the patient. Therefore, they have to base their conclusions only on the data they
can obtain from the patient’s responses.

The risk of medical error is high in normal face-to-face interaction with a doctor.
It increases significantly in the case of a telephone consultation, in conditions of very
limited information about the patient. The problem is further exacerbated by the fact
that the responsibility of the doctor in case of failure to detect such a disease, in the case
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of telephone consultation, in principle, is no different from the responsibility in the case
of a face-to-face visit.

Thus, telephone consultation, on the one hand, opens up opportunities to improve
the effectiveness of patient care. On the other hand, the price for this opportunity is quite
high — an increase in the risk of error and the associated harm to the patient.

All this is especially important in the case of the so-called “must not miss”
(“red flag”) diseases. These are the most dangerous diseases, in the treatment of which
early detection and treatment of the disease is a decisive factor in successful treatment,
while at the further stages of the disease the ability to help the patient is greatly reduced
(Ramanayake et al., 2018; Sanges et al., 2020; Sujitha et al., 2022).

Such a disease, as its very name says, “should not be missed” — should be suspected
already at the first visit of the patient to the doctor. The consultant must first make sure
that the patient does not have signs of any of the “must not miss” diseases. If such a disease
is detected only at the later stages of the disease, when the opportunity to effectively help
the patient will already be missed, the question immediately arises whether all the pos-
sibilities for its timely detection have been used by the consultant and if not all, then,
accordingly, about their responsibility for incomplete usage.

In Lithuania, in 2000-2018, court cases related to the fact that a dangerous and
urgent disease was not detected on time and as a result, the patient died or suffered
damage to their health account for the majority of cases for compensation for damage
to the patient’s health (Labanauskas et al., 2010).

The requirement to use all possibilities fully applies to the telephone consultation.
During the interview, the consultant should take all measures to identify symptoms of
a possible dangerous disease that requires urgent action.

The most important of these measures in the case of “must not miss” diseases is
the timely detection of signs that make it possible to reasonably suspect such a disease.
However, in “must not miss” diseases, detection is often associated with additional dif-
ficulties. Firstly, the vast majority of such diseases are less common (hence another
name for these diseases — “rare but dangerous”) and, accordingly, the doctor may not
have sufficient experience in their detection. Secondly, at the initial stage, such diseases
are most often manifested by nonspecific symptoms characteristic of the most common
and non-dangerous diseases.

Therefore, a necessary condition for their timely detection is a “high level of vigi-
lance”, when the doctor makes every effort to check whether there are symptoms that
would reasonably suspect “not to miss the disease” (Porter, 2008; Stern et al., 2020).

The issue of “not to be missed” is central to the problems associated with the intro-
duction and expansion of telephone consultations in general. It is the “can’t miss” dis-
eases that pose a major threat to the reliability of such counseling. A review of studies
on the reliability of telephone consultations (Huibers et al., 2011) showed that they are
generally correct at 86.7-90.2 %. Yet, this figure drops to 46 % in the case of rare but
dangerous diseases (10 high-quality studies).
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All this makes addressing the “must not miss” problem central to telephone coun-
selling, the “key” to the wider use of primary telephone consultations. This promising
form of patient care will spread if the organisation and methodology of counselling ensure
the identification of symptoms in its course that make it possible to reasonably suspect
a “must not miss” disease.

Unfortunately, the problem of identifying “must not miss” diseases in the course of
telephone consultations has not yet attracted due attention. Information search for pub-
lications on this topic has been carried out. PubMed’s database of medical publications,
covering 34 million medical publications, was searched using the keywords: “must not
miss disease” OR “red flag disease” OR “rare but dangerous disease” OR “must not miss
condition” OR “red flag condition” OR “rare but dangerous condition” AND “telephone
consultation” OR “remote consultation”. The search revealed 20,293 publications dealing
with either these diseases or remote (including telephone) consultations, but none were
found dealing with these diseases concerning just telephone consultations.

Traditionally, telephone consulation is most often seen as primarily intended
for mild cases that do not require special attention. It is assumed that a patient with
a potentially serious and dangerous illness does not use a telephone consultation, but
goes directly to the doctor. This idea contradicts the fact that in reality, a significant
part of such diseases debuts with non-specific and in many respects typical for the most
frequent and non-dangerous disease symptoms. Simultaneously, symptoms specific to
a dangerous disease may be mild, hardly noticeable, and their detection may require
special attention of the doctor.

This means that it is at this primary stage that everything that is necessary to
identify the symptoms of “must not miss” diseases should be provided. Therefore, the first
priority of a telephone consultation is not to help in mild cases but to timely respond to
dangerous ones.

Thus, the preparation of a consultant, the organisation and implementation of
a telephone consultation should, first of all, ensure timely detection of any signs of “must
not miss” diseases. The presence or absence of such signs is the first thing the consultant
should do after listening to the patient and asking clarifying questions.

The purpose of this article is to clarify the requirements for the education of
a consultant and the organisation of a consultation that allow them to cope with this task.

In the following sections of the article, three requirements for a telephone consulta-
tion that ensure the detection of “must not miss” diseases will be discussed.

1 First Requirement: Full Differential Diagnosis
of Patient’s Complaints

For any complaint of the patient, for any symptom they mention, the consultant
must have the full list of “must not miss” diseases that may be hiding behind such
symptom. Medical diagnostic textbooks and handbooks discussing the main symptoms
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that patients most often present with symptoms can be caused by one or many “must
not miss” diseases (Porter, 2008). Thus, headaches can be not only a manifestation of
a wide variety of common diseases, but also a “must not miss” series (Porter, 2008; Stern
et al., 2020).

Therefore, in listening to the patient and the symptoms they mention, the con-
sultant should think not only of the most likely given symptoms but of all possible rare but
dangerous diseases. Here it is necessary to emphasise the word “all”. Indeed, if the doctor
forgets about any of these diseases, the forgotten one may well be the exact one that
the patient has.

The consulting physician should be provided with a complete list of “must not miss”
diseases for each of the symptoms encountered during the consultation. Counselling
protocols should require the clinician to review each symptom reported by the patient
to check for the presence or absence of all “must not miss” diseases that may present
with the symptom.

2 Second Requirement: “All Questions Must Be Asked”

Description of any “must not miss” disease in the textbook, as a rule, contains many
symptoms. However, at the initial stage, such a disease is likely to show some of them.
Those may be the only basis to suspect a dangerous disease. Therefore, the doctor must
ask all questions that can reveal the symptoms of this disease. Only in this case there is
a guarantee that those will be set that allows one to reasonably suspect “must not miss”
disease in this case.

Hence, when checking whether there are any symptoms that may indicate a “must
not miss” disease, it is necessary to ask all questions for each possible disease, aimed at
identifying all possible symptoms. Each of these questions should be considered as “not
to miss symptom”.

Therefore, for each “must not miss” disease that may be hidden behind the patient’s
complaint, the consultant must also have a complete list of its symptoms that can be
identified during the questioning.

3 Third Requirement: Reasonable Correlation
between Duration of Consultation and Its Content

Telephone consultation should ensure that the consultant has sufficient time to
complete the first and second requirements. As stated above, if a patient comes to a tel-
ephone consultation with a health complaint, the consultant should do two things:

1) According to the first requirement, he should consider every “must not miss”

that may be hidden behind this complaint;

2) According to the second requirement, he must check for the presence or absence

of every symptom of each of these possible “must not miss” diseases.
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For instance, in a case where a symptom reported by the patient can be caused by
five different “must not miss” diseases, and each of them can be manifested by 10 different
symptoms, such patient must be asked at least 50 questions (5 diseases x 10 symptoms =
50 questions).

The process of telephone consultation involves the patient listening to the question,
them thinking about it and then answering the question. The doctor may need to ask
further clarifying questions and discuss the answer with the patient. Considering that all
this may require at least one minute, the total patient interview should take 50 minutes.
This further means that the consultant will interview no more than 8 patients per shift.
However, from an economic and managerial point of view, the consultation cannot take
as long. Modern health care is squeezed in the tight grip of economic restrictions. Studies
of the duration of telephone consultations have shown that they are much shorter than is
necessary to ask all required diagnostic questions. Moreover, they are much shorter than
the usual face-to-face consultations. Studies have shown that a telephone consultation
lasts on average about five minutes and does not exceed 10 minutes (Mohammed et al.,
2012; McKinstry et al., 2010).

The world practice of telephone consultations is also based on the premise that
such counselling should be short, and the counsellor’s conclusion is based on several
questions. The most popular sets of counseling protocols, such as Julie K. Briggs (2021),
David A. Thompson, Barton D. Schmitt, Sheila Wheeler contain a strictly limited number
of questions and focus on the most common illnesses.

Thus, the consultant has only a fraction of the time that they need to reliably detect
“must not miss” diseases. Therefore, during the time allotted for a consultation, they do
not have time to do everything that is necessary for the timely detection of such diseases,
and at least some of them will be missed.

This is fraught with very serious consequences for both the patient and the doctor.
It is obvious that the doctor-consultant is faced with the need to look for ways to solve
this problem — to find ways not to miss the “must not miss” symptoms of the disease,
despite the lack of time.

One of the ways to resolve this conflict is to focus on the most probable diseases.
The consultant focuses their attention on the most likely, most common diseases in
their daily practice and uses the limited consultation time available to check if there are
signs of one of them. In this case, “must not miss” diseases, as rarer ones, are out of their
attention, since there is not enough time to detect them. This approach is best expressed
by the well-known medical wisdom that says: “If you hear a clatter of hooves, think of
a horse, not a zebra” (Goldstein, 2012). This “horse, not zebra” approach is widespread in
everyday medical practice and ensures its ability to adapt to equally widespread limita-
tions of time resources.

The implications of such an approach need to be considered as well. A symptom
that can be caused by a variety of diseases, among which one is dangerous, requires
immediate response; fortunately, situations like this are rare, occurring in one out of
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a thousand cases. If the doctor, due to lack of time or for other reasons, is guided by
the “horse and zebra” rule and does not check whether there are signs of this disease,
the probability is very high (999 out of a thousand) that the specialist will not be mis-
taken and that the rare disease symptom in reality does not exist. Moreover, they may
encounter this symptom 998 more times and again will not be mistaken. However, in
one out of 1000 cases, the “horse and zebra” rule will still naturally lead them to an error,
which, due to the danger of this disease, will have serious consequences for the patient
and for the doctor.

In every case, such an error is unlikely (only one chance in a thousand). However,
throughout their career, the doctor examines many thousands of patients and may
encounter such symptom many thousands of times. Therefore, with this approach, they
are “programmed” to make a mistake and harm the patient and the right that follows
from all this new responsibility. When a chance does bring the doctor to such a patient
and the doctor misses the “must not miss” signs of the disease, they will be accused of
being negligent and therefore not checking for signs of a dangerous disease.

In fact, the error will unlikely be caused due to negligence, but rather due to the fact
that the doctor has followed the established and in most cases justified practice. This
practice has evolved due to the limited duration of the consultation, which in turn reflects
limited economic conditions. This practice is fraught with negative consequences for
both the patient and the doctor. The most important consequence for the patient is late
diagnosis, missed treatment opportunities, and, as a result, damage to health.

The second consequence is loss of confidence in the doctor and medicine.
The patient expected the doctor to be able to diagnose any disease. No one warned
them that by turning to a telephone consultation, they can only count on identifying
the most common diseases. Therefore, the doctor’s mistake is considered by the patient
as inability or unwillingness of the doctor to fulfil their duties.

The consequence for the doctor is that he is found guilty of what they have no
blame in, namely, that they follow the common practice. The mistake is not due to their
negligence or lack of qualification, but to the fact that they have been unlucky and the case
has brought them to a patient who has a rare “must not miss” disease.

The second way is diagnostic identification of rare diseases. During the interview
of the patient, several symptoms are revealed, which together add up to a picture of a cer-
tain disease, which the doctor immediately recognises. This recognition is immediate
and frees the physician from having to check all other suspicions. Therefore, it allows
diagnosis or at least suspecting a “must not miss” disease in the shortest possible time.

The possibility of such “recognition” is supported by numerous studies showing
the prevalence of such practice in everyday medical practice (Japp et al., 2018). In the case
of time and data limitations typical of telephone counselling, such instant “identification”
should play a particularly important role. Unfortunately, in rare diseases this diagnostic
approach is ineffective. The doctor recognises diseases that are encountered quite often.
This will not work in the case of a rare disease that the doctor will encounter only a few
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times during their career. In addition, “identification” works best if they meet a typical,
textbook-described picture of the disease and the entire set of characteristic symptoms
is observed. Unfortunately, such a typical and complete picture appears only in the later
stages of the disease, when it manifests itself “in full force”. Meanwhile, in the case of
dangerous but rare diseases, it is required to establish the disease at the earliest stage
when the chances of stopping or slowing down its progression are highest.

The implications of this approach are identical to those of the first. The patient
expects the doctor to diagnose any disease, not just ones that manifest themselves
with typical symptoms and are well “recognised”. Therefore, in this case, the doctor’s
mistake is considered by them as the inability or unwillingness of the doctor to fulfil
their duties. In this case, the law places all the blame for the fact that a dangerous
disease was not detected promptly on the doctor. The fact that rare, “must not miss”
diseases that occur only a few times throughout a career are poorly recognised and
not carefully considered.

The third way is to spare time by using the doctor’s medical intuition and prac-
tical experience. In conditions of limited time, an experienced doctor often intuitively
feels the right direction in the search for disease. This feeling helps them narrow their
search considerably and immediately suspects the disease that has caused the observed
symptom. Telephone consultation is precisely the case when, due to limited time and
data, medical intuition should play a particularly large role. However, this approach
does not solve the problem of early detection of “must not miss” diseases. Of course, in
the course of a telephone consultation, medical intuition can suggest the correct diagnosis
immediately. However, the law requires correct diagnosis not sometimes but in every
single case. In some cases, intuition may not suggest the correct diagnosis. Moreover,
whether intuition works or not depends on the will of the doctor; it is a spontaneous
process. Therefore, the doctor’s legal responsibility for the results of this spontaneous
process, independent of their will, is very problematic. As a result, this approach gener-
ates the same consequences as the previous two. On the one hand, this is damaging and
deceives legitimate expectations of the patient; on the other hand, it supposes laying
responsibility on the doctor for something that does not depend on their will — inability
to perform all the actions (ask all the questions) necessary to reliably identify symptoms
of rare but dangerous diseases because of restricted consultation time.

The once wise Don Quixote, instructing Sancho Pancho on how to fulfil the role
of governor, said: “Most importantly, Sancho, never issue laws that your loyalist cannot
comply with.” The responsibility of the doctor in all the considered approaches violates
this establishment. The doctor has duties that exceed their ability and responsibility for
events that they are unable to prevent.

Totality of the consequences of excessive legal requirements is known as “defensive
medicine”. These are measures by which the doctor is protected from impracticable
legal requirements and the unjustified liability arising from them (Sekhar & Vyas, 2022).
Measures of “protective medicine” include avoiding any more or less responsible decisions,



S OC RATE S RSU elektroniskais juridisko zinatnisko rakstu zurnals 2022, NR. 2 (23)

Viktoras Justickis. Diagnosis of Rare but Dangerous Diseases
in Primary Telephone Consultation

prescribing unnecessary tests and drugs, avoiding (unjustified referral to other doctors)
any embarrassing cases.

In the case of telephone consultation, a manifestation of “defensive medicine” is
a direct or indirect refusal to consult a patient. This is, firstly, a direct recommendation
to completely abandon the initial telephone consultation, and use it only in further treat-
ment when the patient has already been examined, the diagnosis is clear and the patient
just needs to clarify the details of the treatment (Katz et al., 2008; Bunn et al., 2004;
Hildebrandt et al., 2006). This creates an opportunity for the doctor to avoid risks and
responsibilities that they face during the initial telephone consultation. However, this
is achieved at a high price — giving up all the opportunities that telephone consulta-
tion creates.

Secondly, it is an indirect avoidance. In this case, the initial consultation is still
carried out; however, the same fear of the consultant doctor to miss a dangerous disease
during a brief telephone conversation with the patient often prompts the doctor to turn
the consultation into a non-specific, non-binding introduction to the subsequent referral
to the doctor. This approach means giving the appearance of a telephone consultation
without actually taking advantage of its benefits.

The main solution to these problems should be a clear definition of the bounda-
ries of the real possibilities and responsibilities of the doctor in the course of telephone
consultations. This requires that the consulting physician be held responsible only for
those actions that he can actually perform. For this, in turn, it is required that the range
of diseases be accurately established, including “must not miss”, which can be identified in
the conditions of a telephone consultation within the time allocated for such counselling.
The patient who seeks consultation should be warned about the limits of the doctor’s
diagnostic possibilities. They should have access to information about the signs of which
“must not miss” diseases are checked during the consultation and which ones can remain
out of the doctor’s attention. The patient should also have access to information about
alternative ways of obtaining information that they cannot obtain during a telephone
consultation.

Conclusions

1. Initial telephone consultation opens new prospects for improving the quality,
accessibility and cost-effectiveness of medical services. However, it significantly
increases the risk of medical errors, both diagnostic (the disease that is actually
the source of the patient’s complaints may not be suspected) and therapeutic
(incorrect recommendations).

2. The main source of medical errors during consultations are rare, but dangerous
(“must not miss” diseases) require immediate response.

3. To ensure the reliability of a telephone consultation, the counsellor must have
a complete list of “must not miss” diseases, the symptoms of which occur during
counselling.
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4. For each of these “must not miss” diseases, there should be a complete list of
symptoms that can manifest at an early stage.

5. Based on these lists, it is necessary to establish the time required to check for
the presence of symptoms of each of the possible “must not miss” diseases.

6. Based on an assessment of available resources and the danger and rarity of
each “must not miss” disease, it is necessary to determine whether the available
resources allow for the time necessary to detect it and, accordingly, whether it
can be included in the list of diseases that can be identified or suspected during
a telephone consultation.

7. To clarify “must not miss” diseases is rather complicated due to their extreme
rarity, less danger and limited opportunities for telephone consultations.

8. Lists of “must not miss” diseases, identification of which during telephone con-
sultation cannot be ensured, should be available to everyone who applies for
such consultation. These individuals should be informed where they can go
for advice on non-listed conditions.

9. The consultant cannot be held liable for not detecting signs of a disease that
are not among the “must not miss” diseases for which the consultation provides
verification of the presence of their signs.
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Abstract

The article covers the topic of compatibility of national regulations, which contain
an obligation for the patient to reimburse costs for copies from the medical record, with
the regulations of the GDPR. The discussion is based on the example of the German
regulation in Section 630g (2) of the German Civil Code (BGB) since the German Federal
Court of Justice (2022) recently submitted the question of the compatibility of this pro-
vision with the GDPR to the EC] (European Court of Justice) for a preliminary ruling.
The study also focuses on Austria, where the Supreme Court of Justice already in 2020
had assumed that the comparable provision in Art. 17a (2) lit. g of the Vienna Hospital
Act 1987 could be a permissible restriction within the meaning of Art. 23 (1) lit. e of
the GDPR. The article concludes that the request for a copy of the medical record is not
“excessive” within the meaning of Art. 12 (5) sentence 2 of the GDPR, although the request
did not serve data protection purposes but served to assert claims for damages against
the physician. Furthermore, the article assumes that a national provision that requires
the patient to bear the costs in any case is not a “necessary and proportionate measure”
within the meaning of Art. 23 (1) of the GDPR. However, a restriction of the physician’s
obligation to provide copies free of charge based on the wording of Art. 15 (3) sentence
1 of the GDPR might be possible.

Keywords: right to copies free of charge, necessary and proportionate national
measures, patient’s personal data, medical record, European Court of Justice, German
Federal Court of Justice, Austrian Supreme Court of Justice, health law.
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Introduction

On May 25" 2018, the Regulation (EU) 2016/679 (known by the abbreviation GDPR),
adopted in April 2016, superseded the former Data Protection Directive 95/46/EC and
came into force. Article 15 (3) sentence 1 of the GDPR contains the obligation of the con-
troller (i.e. the responsible person) to provide a copy of the personal data undergoing
processing to the data subject. Just for any further copies requested by the data subject,
the controller may charge a reasonable fee based on administrative costs in accordance
with Art. 15 (3) sentence 2 of the GDPR. Possibly deviating from this, some provisions
of the EU Member States (e.g. in Austria and Germany) include the patient’s general
obligation to pay for the cost of copies of their medical record. This leads to the question
of the relationship between these national provisions and the EU law.

Both the ranking of the two levels of regulation and the possible deviations con-
tained in the GDPR must be discussed here. At this point, the conceptual difference
between the “duplicates of the medical records” according to Section 630g (2) sentence 1
of the BGB and the “copy of the personal data undergoing processing” according to Art.
15 (3) sentence 1 of the GDPR must also be considered. The fact that the German Federal
Court of Justice (2022) recently submitted these questions to the ECJ for a preliminary
decision offers a timely occasion to discuss these questions.

1 Right to Copies Under the German Patient Rights Act

With the German Patient Rights Act from 2013 (German Federal Law Gazette
I, 2013), the legislature has expressly enshrined a patient’s right to inspect their own
medical record in the German Civil Code (BGB). Long before that, the German Federal
Constitutional Court and the German Federal Court of Justice had already derived such
a right to inspect medical records from the principle of human dignity and the gen-
eral right to self-determination according to Art. 1 (1) in conjunction with Art. 2 (1) of
the Basic Law for the Federal Republic of Germany.

Section 630g (1) & (2) of the BGB (Inspection of the medical records):

“(1) The patient is on request to be permitted to inspect the complete medical record
concerning him/her without delay to the extent that there are no considerable therapeutic
grounds or third-party rights at stake to warrant objections to inspection. Reasons must
be provided for a refusal to permit inspection. Section 811 [BGB] is to be applied with
the necessary modifications.

(2) The patient can also request electronic duplicates of the medical records. He/she shall
reimburse to the treating party the costs incurred.”

According to Section 630g (1) sentence 1 of the BGB “the patient is [...] to be
permitted to inspect the complete medical records concerning him/her without delay
to the extent that there are no considerable therapeutic grounds or third-party rights
at stake to warrant objections to inspection”. This basic statement is supplemented by
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the right to “electronic duplicates of the medical records” according to Section 630g
(2) sentence 1 of the BGB. The emphasis on the electronic form contained therein was
only included in the text in the course of the legislative process (German Bundestag’s
documents, 17/10488) and prima facie gives the grammatical impression of a restriction.
However, this was not intended by the legislature. The patient’s right not only extends
to the paper form but also to electronically stored records and data in the form of a file
(German Bundestag’s documents, 17/11710).

Based on the German civil law basic rule for the presentation of documents in
Section 811 (1) sentence 2 of the BGB (German Bundestag’s documents, 17/10488)
the patient must pay the treating person according to Section 630g (2) sentence 2 of
the BGB reimbursement for requested copies. The same principle applies to the profes-
sional law by the Chambers of Physicians according to Art. 10 (2) sentence 2 of the (Model)
Professional Code for Physicians in Germany. According to this, “the patient must be
given copies of the documents in return for reimbursement of the costs”. The law does not
set an absolute cost limit but corresponding to Section 7 (2) No. 1 of the German Judicial
Remuneration and Compensation Act, 0.50 euros per page for the first 50 pages and
0.15 euros for each additional page are generally considered reasonable (Gruner, 2021;
Munich I District Court, 2008).

On the one hand, this can result in considerable costs for the patient and thus
in individual cases can influence their decision to request copies. On the other hand,
the obligation to bear the costs protects the physician from a considerable and at the same
time free use of their resources by the patient, which goes beyond the general civil law
obligation to enable inspection of documents according to Section 810—811 of the BGB.
Compared to the general German data protection law under the former Federal Data
Protection Act (before the GDPR came into force), the Higher Regional Court Hamm, for
example, gave priority to the special claim according to Section 630g of the BGB. Thus,
the principle under the data protection law that information should be free of charge
according to Section 34 (8) sentence 1 of the former German Federal Data Protection
Act was superseded if the patient wanted to inspect their medical record.

2 Right to Information and Receipt of Copies
According to Regulation (EU) 2016/679 (GDPR)

The GDPR also contains rules on the right to information about personal data.
These regulations can contradict national regulations; nevertheless, they have a funda-
mental application priority (European Court of Justice, 1964). This results from the direct
anchoring of the right to information in Art. 15 of the GDPR and the associated conver-
sion of the previous regulations of national data protection law into directly binding
(Article 288 (2) of the TFEU) EU secondary legislation.

In accordance with Art. 15 (1) of the GDPR, the data subject has the right to
request a confirmation from the controller as to whether personal data relating to them
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are being processed. If this is the case, such person also has the right to information
about the data according to Art. 15 (1) of the GDPR. According to the relevant recital
No. 63 sentence 2 of the GDPR, this right expressly “includes the right for data subjects
to have access to data concerning their health, for example, the data in their medical
record containing information such as diagnoses, examination results, assessments by
treating physicians and any treatment or interventions provided.” In addition to this
right to information, Art. 15 (3) sentence 1 of the GDPR obliges the responsible person
(i.e. the controller) to provide a copy of the personal data undergoing processing. Art. 4
No. 7 of the GDPR designates any natural or legal person, public authority, agency or
other body as “controller” which, alone or jointly with others, determines the purposes
and means of the processing of personal data. In the context of health data, this can be
the physician in their own practice office, an association for practice of the profession or
the legal entity of a hospital or medical care centre. Furthermore, according to Art. 26 of
the GDPR, joint responsibility of several practitioners is also possible.

Compliant with Art. 4 No. 1 of the GDPR, “personal data” means any information
relating to an identified or identifiable natural person (“data subject”); an identifiable
natural person is one who can be identified, directly or indirectly, in particular, by refer-
ence to an identifier such as a name, an identification number, location data, an online
identifier or to one or more factors specific to the physical, physiological, genetic, mental,
economic, cultural or social identity of that natural person. This is worded very broadly
and is intended to provide comprehensive protection for the data subject.

The same also applies to the concept of processing data according to Art. 4 No. 2
of the GDPR. In this context processing “means any operation or set of operations which
is performed on personal data or on sets of personal data, whether or not by automated
means, such as collection, recording, organisation, structuring, storage, adaptation
or alteration, retrieval, consultation, use, disclosure by transmission, dissemination
or otherwise making available, alignment or combination, restriction, erasure or
destruction”.

In an information paper on the requirements for data protection in the practice of
medicine, the German Medical Association pointed out that a fundamental distinction
must be made between a right to information under the EU data protection law and
the patient’s right to inspect their medical record (German Federal Medical Association,
2018). On closer inspection, however, it becomes clear that the patient’s wish to have
access to their medical record may fulfil both criteria simultaneously. Therefore, both
regulations (Sec. 630 (2) sentence 1 of the BGB and Art. 15 (3) sentence 1 of the GDPR)
grant the patient’s right to receive copies from their medical data. Deviating from Sec.
630g (2) sentence 2 of the BGB, the claim from the GDPR is not linked to the patient’s
obligation to bear the costs. This becomes particularly clear in Art. 15 (3) sentence 2
of the GDPR, according to which the “controller may charge a reasonable fee based on
administrative costs for any further[!] copies requested by the data subject.” This prin-
ciple is also confirmed by Art. 12 (5) sentence 1 of the GDPR, according to which all
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notifications and measures of Art. 15 to 22 and Art. 34 of the GDPR must be provided
free of charge.

In accordance with Art. 12 (5) sentence 2 of the GDPR, the situation is dif-
ferent only for manifestly unfounded or excessive requests from the data subject, in
particular because of their repetitive character. For this reason, the obligation to bear
the costs already for the first copy under Sec. 630g (2) sentence 2 of the BGB seems to
be superseded by the higher-ranked order (Walter/Strobl, 2018) according to Art. 15
(3) sentence 1 in conjunction with Art. 12 (5) sentence 1 of the GDPR. This priority has
now also been confirmed by some German courts of lower instance (Dresden District
Court, 2020).

3 Preliminary Ruling Request from
the Federal Court of Justice to the ECJ

For a number of years, there has been a discussion in the legal literature (Bayer, 2018;
Hahn, 2019; Hartwig & Schiker, 2020; Walter & Strobl, 2018) as to whether Sec. 630g (2)
sentence 2 of the BGB anchored obligation to bear costs is a permissible national deviation
within the meaning of Art. 23 (1) of the GDPR. In a decision from 2020, the Austrian
Supreme Court of Justice assumed that a comparable Austrian regulation on the obliga-
tion to bear costs falls under the possibility of limitation according to Art. 23 (1) lit. e
of the GDPR. In accordance with Art. 23 (1) lit. e of the GDPR, the Member State law,
which the data controller or processor is subject to, may restrict by way of a legislative
measure the scope of the obligations and rights provided for in Art. 12 to 22 and Art.
34 of the GDPR when such a restriction respects the essence of the fundamental rights
and freedoms and is a necessary and proportionate measure in a democratic society to
safeguard a Member State’s financial interests, including public health and social security.
However, in this case a submission by the Austrian Supreme Court of Justice to the EC]
was not made (2020).

Sec. 17a (1) & (2) lit. g of the Vienna Hospital Act 1987 (unofficial translation):

“(1) The legal entity of the hospital has to ensure that the rights of the patients in the
hospital are observed and that the patients are able to exercise their rights in the hospital,
taking into account the purpose of the hospital and the range of services.

(2 lit. g) This applies in particular to the following patient rights: the right to access the
medical history or to have a copy of the medical history made against reimbursement
of costs.”

In Germany, on the other hand, there has not yet been a decision by a Federal
Court about the relationship between Sec. 630g (2) sentence 2 of the BGB and Art. 15
(3) sentence 1 in conjunction with Art. 12 (5) of the GDPR. Nevertheless, now such
a legal dispute has reached the German Federal Court of Justice. This lawsuit concerns
a patient’s claim against their dentist for a free copy of all of their medical record held
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by the defendant. In this way, the plaintiff wants to receive the necessary documents to
examine possible claims for damages due to an alleged incorrect treatment. The defendant
believes that they only have to provide a (full) copy of the patient’s record in return for
reimbursement of costs.

In 2022, the German Federal Court of Justice has suspended the proceedings and
submitted them to the EC] for a preliminary ruling on the scope and possible exceptions
to the right to information in accordance with Art. 15 of the GDPR. First, the German
Federal Court would like to know whether Art. 15 (3) sentence 1 in conjunction with
Art. 12 (5) sentence 2 of the GDPR should be interpreted so that a request for a copy of
the medical record is “excessive” if the copy is not requested for data protection purposes
mentioned in recital 63 of the GDPR but serves to assert claims for damages against
the physician. Secondly, the Court asks the ECJ to decide whether the obligations and
rights resulting from Art. 15 (3) sentence 1 in conjunction with Art. 12 (5) of the GDPR
can be restricted in accordance with Art. 23 (1) lit. i of the GDPR by a national regulation
that (1) was enacted before the GDPR came into force and (2) that always and indepen-
dently of the specific circumstances of the individual case provides a reimbursement
claim by the physician against the patient if a copy of the patient’s personal data from
the patient’s record is handed over by the physician. In addition, the German Federal
Court of Justice would like to know whether Art. 23 (1) lit. i of the GDPR is to be inter-
preted in such a way that the “rights and freedoms of other persons” mentioned there
also include their interest in the reimbursement of the costs for issuing a copy of the data
in accordance with Art. 15 (3) sentence 1 of the GDPR and other costs for the provision
of the copy.

In contrast to the argumentation of the Austrian Supreme Court of Justice from
2020, the alternative reason for a restriction, “financial interests, including public health
and social security”, according to Art. 23 (1) lit. e of the GDPR was not addressed at all
in the German referral decision. On the one hand, this could be due to the respective
national financing structure of the health care system. On the other hand, an obligation
to bear the costs for copies of medical records based solely on “important economic and
financial interests in the area of public health and social security” is likely to be signifi-
cantly less promising than the path chosen by the German Federal Court of Justice via
Art. 23 (1) lit. i of the GDPR. Finally, the German Federal Court of Justice would like
to know from the ECJ whether Art. 15 (3) sentence 1 of the GDPR justifies a right to
the transfer of copies of all parts of the patient record containing the patient’s personal
data in the physician-patient relationship, or whether the patient only has a right to
obtain a copy of the personal data as such, allowing the physician to compile such data
according to their own views.
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4 Sec.630g (2) Sentence 2 of the BGB as Permissible
Limitation of Art. 15 (3) Sentence 1 of the GDPR

4.1 Interests in Receiving Personal Data that Deviate from
Recital 63 of the GDPR as “Excessive Requested” within
the Meaning of Art. 12 (5) Sentence 2 of the GDPR

It would be conceivable to restrict the claim from Art. 15 (3) sentence 1 of the GDPR
according to Art. 12 (5) sentence 2 of the GDPR with the argument that the patient does
not want to receive the copy for any data protection purposes, but to prepare for a claim
for damages against the physician This consideration could be based on the fact that, in
the case of excessive requests, the persons obliged to provide information may demand
a reasonable fee, considering the administrative costs for providing the information or
notification or taking the requested measure, in accordance with Art. 12 (5) sentence 2
lit. a of the GDPR.

Two approaches are conceivable for this route. Primarily, it is conceivable that
recital 63 sentence 1 of the GDPR should be viewed as a restriction of the right to inform-
ation under Art. 15 (3) sentence 1 of the GDPR. Recital 63 sentence 1 of the GDPR states
that a data subject should have the right of access to personal data which have been
collected concerning them, and to exercise that right easily and at reasonable intervals,
in order to be aware of, and verify, the lawfulness of the processing. One could deduce
from this that a request for copies in order to prepare a claim for damages is not covered
by the protective purpose of Art. 15 (3) sentence 1 of the GDPR. A similar argument was
recently used by the Regional Social Court of North Rhine-Westphalia (2021) for the rela-
tionship between Art. 15 (3) of the GDPR and the granting of procedural file inspection
in the form of a right to free delivery of a CD-ROM with all administrative processes
requested by the plaintiff. However, what speaks against this view is that the wording
of Art. 15 (3) sentence 1 of the GDPR itself does not contain any such restriction of
the motivation for the request (German Federal Court of Justice, 2022).

Purpose of the right to information (recital 63 sentence 1 of the GDPR: creating
awareness of data processing and the possibility of checking legality) can also be achieved
if the request is motivated by another intention (German Federal Court of Justice, 2022).
Therefore, it does not matter for what purpose the right to information is asserted against
the treating physician (Balke, 2022).

Another approach to excluding the right to a free copy of the medical record from
Art. 15 (3) sentence 1 of the GDPR could be based on the fact that the patient’s request
could be assessed as an “abusive practice”. “It is settled case-law that there is, in the EU
law, a general legal principle that the EU law cannot be relied on for abusive or fraudulent
ends” (ECJ, 2019, 2018, 2017).

However, the above statements on the scope of the claim from Art. 15 (3) sentence
1 of the GDPR would also argue against such an argument. It should also be considered
that the patient has a right to information about any treatment errors acc. to German
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treatment contract law in accordance with Sec. 630c (2) sentence 2 of the BGB: “If cir-
cumstances are recognisable for the treating party which give rise to the presumption of
malpractice, they [the physician] shall inform the patient thereof on request or in order
to avert health risks.” It, therefore, seems doubtful to consider the motivation of a patient
who requests copies in order to assert a right to information to which he is entitled under
national law to be an abuse of Union law only because, contrary to national law, access
to copies is granted free of charge.

An obligation for the patient to bear the costs of the copy also cannot be justified
by Art. 15 (4) of the GDPR. Thereafter, the right to obtain a copy referred to Art. 15 (3)
of the GDPR “shall not adversely affect the rights and freedoms of others”. However,
the restriction does not relate to the question of the cost burden, but to the content of
the data and the unreasonableness of the copy transmission itself (Hahn, 2019). This
understanding is supported by the fact that recital 63 sentence 5 of the GDPR men-
tions “trade secrets or intellectual property and in particular the copyright protecting
the software”, as an example (Walter & Strobl, 2018).

4.2 Admissibility of National Restrictions within
the Meaning of Article 23 of the GDPR Already
Having Existed before the EU law came into force

It is arguable whether Art. 23 of the GDPR also covers such regulations from
the national law of the member states that already existed when the GDPR came into
force. If this is not the case, neither Sec. 630g (2) sentence 2 of the BGB from 2013 nor
Sec. 17a (1) & (2) lit. g of the Vienna Hospital Act 1987 would be a suitable basis for
arestriction of the obligations and rights provided for in Articles 12 to 22 and Article 34
of the GDPR. Especially the fact that Art. 23 of the GDPR requires an examination of pro-
portionality by the national legislature could speak against an application of the deviation
option to older regulations originating from the time before the GDPR came into force.

With a view to a need for a proportionality test, the Austrian Supreme Court of
Justice (2020) also overturned the decision of the lower court and referred it back for
retrial. However, the Supreme Court of Justice related the proportionality test solely to
the statutory provision itself and not to whether the national legislature carried out such
a proportionality test when this provision was issued. The question of whether Art. 23 of
the GDPR also covers older regulations as stated was not discussed the by the Austrian
Supreme Court of Justice at all. Rather, this result was simply subordinated by their
substantive discussion with Sec. 17a (1) and (2) lit. g of the Vienna Hospital Act 1987 in
the decision. The German Federal Court of Justice (2022), on the other hand, did not take
this point for granted and therefore submitted it to the EC]J as a question.

The wording of Art. 23 of the GDPR does not exclude its applicability for Sec. 630g
(2) sentence 2 of the BGB from 2013 or Sec. 17a (1) and (2) lit. g of the Vienna Hospital
Act 1987 and comparable older national regulations. However, a sufficient proportionality
test by the legislature within the meaning of Art. 23 of the GDPR could prevent the fact
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that at the time of enactment of Sec. 630g (2) sentence 2 of the BGB in 2013 the Directive
95/46/EC “on the protection of individuals with regard to the processing of personal
data and on the free movement of such data” (the precursor to GDPR) was still in force.

Article 12 lit. a of this Directive included the principle that when a right to informa-
tion was asserted, only an obligation to bear “excessive expense” was excluded, but there
was no provision for complete freedom from costs. Due to the “new” complete freedom
from charge according to the GDPRs since 2018, the physician who is obliged to provide
information is now more heavily burdened. These circumstances could not be fully taken
into account in 2013. However, it must be considered that the right to information from
Sec. 630g (2) of the BGB is the codification of a principle that case law developed directly
from fundamental rights.

The German legislator also explicitly emphasised the constitutional connec-
tion of the provision in the explanatory memorandum to the law (German Bundestag’s
documents 17/10488). Since it has linked the right to copies of the medical record in
the German codification to an obligation to reimburse costs, it can be assumed that suf-
ficient balancing of the fundamental rights and freedoms of the patient with the interests
of the person obliged to provide information has been carried out (German Federal Court
of Justice, 2022). On the other hand, a balancing decision by the national legislature
can also be seen in the fact that the obligation for the patient to bear the costs was not
changed in the national (German) GDPR Amendment Act (Gruner, 2021). Ultimately, this
is a case of regulation by non-regulation. Under these conditions, Art. 23 of the GDPR
should also allow restrictions through older national laws in principle.

4.3 Sec.630g (2) Sentence 2 of the BGB as
Permissible Limitation within the Meaning
of Art. 23 (1) lit. i of the GDPR

Section 630g (2) sentence 2 of the BGB could be a restriction permitted under the EU
law within the meaning of Art. 23 (1) lit. i of the GDPR. For this purpose, the national
regulations must serve to protect the data subject or the rights and freedoms of others.
On the one hand, it is already debatable whether the term “other person” also includes
the controller itself within the meaning of Art. 4 No. 7 of the GDPR (Johannes & Richter,
2017). Ultimately, this would considerably expand the possibility for national legislators
to limit the obligations under the GDPR (Johannes & Richter, 2017).

On the other hand, it is doubtful whether the rule stated in Sec. 630g (2) sentence 2
of the BGB that the patient has to bear the costs is a “necessary and proportionate”
restriction of the Union law principle of freedom from costs to protect the “data subject
or the rights and freedoms of others”. Firstly, there is the fact that Section 630g (2)
sentence 2 of the BGB does not contain any differentiation according to the circum-
stances of the individual case. Considering the German regulation, the patient would
ultimately have to bear the costs even if the burden associated with being free of charge
was actually reasonable for the treating side. It is not apparent why exactly the opposite
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of Art. 15 (3) sentence 1 of the GDPR, regulated in Sec. 630g (2) sentence 2 of the BGB,
would be more appropriate and better suited to protect the rights and freedoms con-
cerned (Gruner, 2021).

Secondly, it can be assumed that the European legislature had in mind the economic
burdens associated with the patient’s right to a free copy when enacting Art. 15 (3) of
the GDPR (German Federal Court of Justice, 2022). The European legislature obviously
did not classify this as fundamentally inappropriate. This understanding is also sup-
ported by the fact that recital 63 sentence 2 of the GDPR explicitly mentions “data in
the [...] medical records” (Walter & Strobl, 2018; German Federal Court of Justice, 2022)
in this context.

Thus, it can be assumed that Art. 23 (1) lit. i of the GDPR does allow national
deviations with regard to a patient’s obligation to bear the costs for the first copy in
principle (Walter & Strobl, 2018). However, a blanket transfer to the patient side, as is
currently provided for in German law, is not suitable to fulfil these requirements (Walter
& Strobl, 2018).

4.4 Scope of Terms “Copy of the Personal Data” in Art. 15 (3)
Sentence 1 of the GDPR and “Duplicates of the Medical
Records” in Sec. 6309 (2) Sentence 1 of the BGB

The final and, according to the view represented here, the most promising possi-
bility of restricting the right to a free “copy of the (full) medical record” under the GDPR
can be derived from the wording of Art. 15 (3) sentence 1 of the GDPR. Sec. 630g (2)
sentence 1 of the BGB which expressly grants a patient’s right to “duplicates of the medical
records”. In contrast, the controller shall provide a “copy of the personal data undergoing
processing” according to Art. 15 (3) sentence 1 of the GDPR. From this difference in
wording, it can be deduced that the right to a data copy under the EU law only extends
to the entire medical record if this is necessary for the fulfilment of the obligations under
Art. 15 (3) sentence 1 of the GDPR (Gruner, 2021; Piltz & Zwerschke, 2021; Bayer, 2018).
Otherwise, the physician (controller) already fulfils their duty by simply copying the data.
However, due to the broad understanding of the term “personal data” according to Art. 4
No. 7 of the GDPR, this should also be very extensive in practice.

Conclusions

The forthcoming decision of the EC]J on the relationship between Art. 15 (3) of
the GDPR and the patient’s obligation to bear the costs for a copy of the medical record
under national law is eagerly awaited. The submission by the German Federal Court of
Justice gives the EC] the opportunity to clarify a large number of legal issues in the context
of Articles 12, 15 and 23 of the GDPR. Although the decision will be based on German
law as an example, its justification will also be important for the legal systems of other
EU member states.
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However, since the questions referred by the Federal Court of Justice are inter-
dependent, it is possible that the ECJ cannot answer some questions because they are
excluded by the answer to a preliminary question. This concerns in particular the suit-
ability of Sec. 630g (2) sentence 2 of the BGB as a restriction within the meaning of
Art. 23 (1) lit. i of the GDPR. Should the ECJ affirm this differently than represented
here, the scope of the term “copy of the personal data” according to Art. 15 (3) sentence
1 of the GDPR is no longer relevant in the context of German medical records. In any
case, it is to be hoped that the EC]J will create far-reaching clarity for legal practice with
its decision on the obligation to bear costs, so that physicians and hospitals can deal with
the corresponding claims of patients more securely in the future.
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Abstract

Digitalisation opens the debate on the fundamental principle of a democratic
society: legitimacy of decisions. There is a relationship of trust between a society living
in a law-governed legal area and a judge based on the expectation that the relation-
ship between the individual and the state is governed by a public contract that defines
the rights and obligations of all parties involved to represent the common interest.

The aim of the study is to detect challenges of digitalisation in judicial system and
define whether it is possible to include a decision algorithm in such a public contract and
what innovations that guarantee efficiency, legal certainty and access to justice could be.

Keywords: artificial intelligence, judicial system, litigation, fundamental rights,
fair trial.

Introduction

British scientists have published a study looking at an algorithm that can predict
the outcome of rulings by the European Court of Human Rights (Aletras et al., 2016).
The forecast made by the automated system coincided with almost 600 judgements of
the European Court of Human Rights in 80 % of cases.

Around the world, artificial intelligence has evolved in many industries. Attempts
have been made to develop algorithms tailored to judicial system. There are also many
examples of implementation of algorithms in judicial system in Europe. In the United
Kingdom, the judiciary is developing an automated online tool for small claims in civil
matters. This is called Online Dispute Resolution.

The United States has developed the prediction algorithm COMPAS, which is
primarily used in the criminal justice industry used by the US State Court and Probation
Service. The system helps to determine whether a person is liable to a suspended sentence
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or whether a custodial measure is still required. The United States is developing a pre-
dictive method of judicial decisions based on weight of evidence to determine whether
there is prejudice (Classification module). This is the basis for launching a debate on
the introduction of artificial intelligence in judicial system, including in Latvia.

Initially, there is a need to determine how to qualify artificial intelligence in judicial
system. Two types of algorithms can be developed in judicial system: algorithms that
support decision making, or “supporting algorithms”, and algorithms that make their
own decisions, or “decision algorithms”.

Algorithms that support decision-making should aim to provide support to the deci-
sion-making process by facilitating and improving efficiency of the judicial process. In
contrast, algorithms that make their own decisions would aim at providing an automated
court system. It is this system introduced by algorithms that would be criticised, ques-
tioning the ability of artificial intelligence to respect fundamental human rights.

1 Artificial Intelligence as Auxiliary
Tool for the Judicial Process

The European Convention of human rights (ECHR) is providing the right of a fair
trial in its article 6.1:

“In the determination of his civil rights and obligations or of any criminal charge against
him, everyone is entitled to a fair and public hearing within a reasonable time by an
independent and impartial tribunal established by law”.

The Charter of fundamental rights of European Union is providing the right of
an effective remedy and a fair trial in its article 47:

“Everyone whose rights and freedoms guaranteed by the law of the Union are violated has
the right to an effective remedy before a tribunal in compliance with the conditions laid
down in this Article. Everyone is entitled to a fair and public hearing within a reasonable
time by an independent and impartial tribunal previously established by law. Everyone
shall have the possibility of being advised, defended and represented’.

These requirements can be supported by the use of algorithms, granting to
the Court more tools to resolve litigation. Artificial intelligence could be used as an aux-
iliary tool for the judicial process by pre-procedural assistance, supporting judges for
examinations of the admissibility of the action or even by assisting judge during the judi-
cial process.

Pre-procedural assistance allows the litigant to evaluate the opportunity of their
action by indicating in algorithms some information regarding their situation. Based
on a large amount of judicial information (law, case law), the algorithm can indicate
the probability to win a case. This information provided by statistics and graphs guar-
antees greater judicial security: the litigant can assess if it were interesting to go before
a judge or if an alternative dispute resolution process would be more suitable. First, it
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is a guarantee in terms of reasonable time because considering the opportunity of its
action by an anticipation of a potential decision, it can limit the congestion of the Courts.

By supporting judges for examination of the admissibility of the action, in fact,
algorithms help judges in assessing time prescription, or also considering possibility to
benefit from a legal aid during the trial. European Court of Human Rights has already
considered this option and concluded that an examination procedure assessing chance of
a potential appeal is acceptable regarding the ECHR (ECHR, 28 January 2003, 34763/02,
Burg et a v. France). Moreover, a State can also reject a legal aid funding its decision on lack
of legal basis in a demand (ECHR, 26 February 2002, 46800/99, Del Sol v. France). Finally,
observing these possibilities offered to the States to limit access to Court algorithms can
promote judicial security and good administration of justice (ECHR, Gd. Ch, 3 December
2009, 8917/05, Kart v. Turquie). Algorithms can also assist judges in their researches of
jurisprudence giving them an easier way to find similar cases. Thus, regarding reasonable
time requirement and facility to respond efficiently to a demand, they seem to benefit
both for parties and judges.

2 Artificial Intelligence as Significant
Risk for the Judicial Process

When analysing the nature of decision-making algorithms in terms of their
potential functionality and impact on the judiciary, it is possible to speak of a number
of potential risks. The existence of these risks is a major concern for the introduction
of decision-making algorithms into judicial system. Whether there are definite solu-
tions to these risks, there is no certainty at the moment. Therefore, it is important, in
the author’s opinion, to outline them and allow further discussion with legal scientists,
judges and experts.

It appears possible to doubt the objectivity of algorithms and positive conse-
quences on judicial security by using objectives and reliable criteria (ECHR, 30 July
2015, 30123/10, Ferreira Santos Pardal v. Portugal). Nevertheless, algorithms remain
a mathematical translation of human language. This translation, realised by a human
intervention can be criticised regarding its objectivity and neutrality. Moreover, in col-
lecting information on the jurisprudence, the robot is not considering the motivations
of judges but only facts and the final decision. Moreover, the data are treated the same
when jurisprudence comes from different Courts, and has an impact. Lack of precision
and subjectivity of algorithms can be discussed regarding the requirement of neutrality
to guarantee a fair trial.

The existence of the risk is a concern for the independence of judges (6.1 ECHR,
47 ECFR, ECHR, 6 October 2011, 23465/03, Agrokompleks v. Ukraine). Judges can be
influenced by algorithms in their decisions. In fact, a risk of “performativité” (Garapon,
2017) exists. The distance between presenting jurisprudence and deciding on a case is
insignificant; thus, by proposing a solution based on case law and influencing the judge in
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their decision, the independence of choice of the Courts would be questionable, creating
uniformisation of jurisprudence and avoiding any evolution of case law.

The risk for impartiality of judges is worth mentioning as well. Parties cannot
be submitted to an arbitrary decision (ECHR, 27 May 2010, 18811/02, Hohenzoblernc
v. Roumanie). However, by considering the algorithm, there is a risk for judges to have
an opinion about the case before the hearings that would be a risk in terms of partiality.
Establishing control and comparative logic have become concerns of creating a serious
pressure on the judges’ decisions. The motivation requirement would limit this risk by
obliging judges to base their decision on particular facts and the arguments of the involved
parties of the case (ECHR, 28 June 2007, 76240/01, Wagner et ].M.W.L. v. Luxembourg).

Automated decision-making process is questionable regarding the right to effective
remedy. Algorithms helping to determine admissibility of the case can lead to rejection of
access to Court on an unclear basis (Article 13 ECHR, Article 47 ECFR). A risk of biased
algorithm that systematically discriminates one group in society has to be considered.
Based on the police data, for example, decisions granted by an algorithm can create some
discrimination (Article 14 ECHR, Article 21 ECFR).

Algorithms cannot respect exigence of motivation of justice decisions. This lack
of motivation is revealed by three elements:

1. Decision proposed by algorithms is merely giving the answer of the question
asked (guilty or not, for example) and not the reasoning way leading to this
decision. There is lack of motivation in the decision itself.

2. Lack of motivation is observed in the process followed by algorithms pro-
viding a decision. Algorithms only consider the facts of the case, the law, and
the case law in its final decision (position) (without considering motivation
of past decisions). Thus, motivation is not considered as a based data to build
a decision, because it is not analysed by the algorithm in the decision making
process. In fact, algorithm is limited to recognise key words in past cases
and to reapply past decisions corresponding current situation. That is to say,
the process previously described does not allow an algorithm to give a sub-
jective consideration of the facts and produce a personal reasoning. In brief,
this lack of personal motivation by algorithms does not stimulate evolution of
case law. For instance, evolution could exist with a human and so, subjective
perspective, by taking in consideration social context. However, algorithms
in Courts are limited to mechanical application of law, and mechanical use
of case law, a system that does not let any marge of subjective consideration
compared to human judges.

3. The objective of algorithms is only to reproduce behavior but not to reproduce
reasoning. The aim is to create a decision on a statistic basis without any justi-
fication and motivation way. This point is linked to the previous one, because
of the process not considering the motivation in the case law, the answer given
cannot develop any motivation or justification. The process itself is biased
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because of global lack of motivation creating a mechanical process, leading
to a mechanical decision. Motivation does not exit either in the process or in
the decision itself.

It should be borne in mind that artificial intelligence is not responsible. Therefore,
it can be interrogated whether the relationship of trust between a man and a judge can be
transferred to artificial intelligence without the above guarantees. Lack of accountability
in the case of artificial intelligence can be a reason to question legitimacy of such deci-
sions. In addition, such a system can lead to creation of an anarchic society, disrupting
foundations of social contract between the state and an individual.

Additionally, the question whether a robot-judge can be defined as a Tribunal
arises. A definition of Tribunal has been defined by the ECHR, in its judgement from 22
June 2000, 32492/96, Coéme v. Belgique, point 99:

“A tribunal “is characterised in the substantive sense of the term by its judicial function,
that is to say determining matters within its competence on the basis of rules of law and
after proceedings conducted in a prescribed manner” It must also satisfy a series of other
conditions, including the independence of its members and the length of their terms of
office, impartiality and the existence of procedural safeguards”.

This definition becomes even more interesting regarding the ambition to create
a robot-judge replacing human judges. Regarding the definition of tribunal previously
mentioned, this robot-judge would not respect the criteria provided by the ECHR, espe-
cially the motivation requirement.

Therefore, judicial decisions, replacing a judge with artificial intelligence should
be made only in standardised judicial proceedings where the judge may review the AI’s
decision. It correlates with guaranteeing independence of the judge. Artificial intelligence
works with data and makes decisions based on algorithms and probability theory. Those
powering artificial intelligence are programmed by information technology specialists.
The debate remains who should take the responsibility for the AI’s decisions. Particularly
if the algorithm is not transparent and accessible, it would be rather difficult to ensure
that users are able to control choices made or control a decision solely issued by artificial
intelligence.

Meanwhile, very little attention is paid to possible use of artificial intelligence in
private international law where artificial intelligence software should be able to orient
itself in different legal systems, avoiding situations where systematically preference is
given to the law of one state over the law of other states. Even in cases where an artifi-
cial intelligence tool is used in a supportive capacity, objectivity on reliance of the data
produced by artificial intelligence remains questionable if there is no possibility to verify
the algorithm of the programme providing its decision.
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3 Artificial Intelligence and Ethical Aspects

Along the introduction of artificial intelligence tools in judicial system, the ques-
tion of ethics is very important and requires deeper research. Ethical aspects of artificial
intelligence are fully linked with the right to a fair trial and have become topical not only
in judicial system, but also across the entire spectrum of industries and social activities.
As the result of rapid development of industries where artificial intelligence is used, not
only the aspects of the right of fair trail have become important but also the aspects of
the right to privacy and equal treatment.

Advantages of artificial intelligence tools to be used in improvement of efficiency
of judicial systems have been widely discussed, but it is also important to be aware that
high technologies require specific knowledge and that the chosen algorithms for the pro-
cessing of information still create significant risks for respecting fundamental rights in
courts’ decision-making processes.

Paragraph 1 of Article 17 of the Law on Judicial Power of Latvia states the obliga-
tion of the court, when examining any case, to establish the objective truth. All proce-
dural laws governing courts’ decision-making in different law sectors similarly include
the principle that the court shall assess evidence according to its own convictions which
are based on evidence that has been thoroughly, completely, and objectively examined,
and according to judicial consciousness based on the principles of logic, scientific find-
ings, and principles of justice (Article 154 of Administrative Procedure Law, Article 97
of Civil Procedure Law, Article 94 of Law on Administrative Liability).

Judicial consciousness and principle of justice are tightly linked to moral and ethical
aspects. These are the reasoning categories which artificial intelligence does not have in
such a form. The society is not homogeneous and each individual guides their actions
not only based on the prescriptions included in written legal norms but also adjusts their
actions to particular legal situations. The behaviour of an individual is influenced by
generally accepted moral norms and other values which are characteristic to particular
society. However, each personality has a different level of judicial consciousness, which
can be influenced by perception of written legal norms and also by denial of commonly
accepted norms in society.

Therefore, even in standard cases, aspects of individual approach emerge between
the judge and the parties of the case, which helps the judge to establish the objective truth.
The ability to understand the merits of the case as well as to hear and assess the consid-
erations of the parties in depth is one of the key professional competencies of the judge.
Artificial intelligence lacks mentioned competencies, but they are very important to
ensure justice in the courts’ decision-making process. It is essential that the party that
has lost the case can accept the outcome of the case, because it forms trust to the judicial
power. This level of trust is mostly formed by how the court has motivated its judgement
and indicated considerations the preference was given to, and also by how communi-
cation with society was carried out in order to explain the essence of the judgement.
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Consequently, the question arises whether the judgement made by artificial intelligence
will be perceived as fair in all cases. Fairness as philosophical category should be sepa-
rated from the judicial category of access to the fair trial. However, strict and technical
application of laws cannot always bring to the establishment of the objective truth.

Scientists, in developing automatised data processing systems, so far have relied
on assumption that analysis of court judgements can be sufficient basis to elaborate
algorithms for reliable predictions of outcome of the case (Aletras et al., 2016). Namely,
artificial intelligence software presumes that reliable prediction of the activity of judges
would depend on a scientific understanding of the ways that the law and the facts impact
the relevant decision-making. However, the question whether it will be possible to inte-
grate basic principles of natural law school into conclusions of artificial intelligence
remains open. In most cases, current algorithms are based on basic principles of legal
positivism. Therefore, it can be challenging for artificial intelligence software to derive
from written legal norms enacted by state and base the outcome of the case on gen-
eral principles of law. Such situations can arise also in apparently standard cases, for
example, in cases of parental responsibility (the best interests of the child as a primary
consideration), in cases concerning social rights (the concept of human dignity), and
others. In the significant number of cases in order to achieve the result which is fair and
corresponds to judicial consciousness, the court during the court procedure has to also
evaluate irrational and emotional aspects.

In 2018, the European Commission for the Efficiency of Justice (CEPE]) adopted
European Ethical Charter on the Use of Artificial Intelligence in Judicial Systems and
their environment (Council of Europe, 2018).

Acknowledging the increasing importance of artificial intelligence in modern soci-
eties and the expected benefits when it is fully used at the service of the efficiency and
quality of justice, the CEPE] adopted five fundamental principles:

1) Principle of respect for fundamental rights: ensure that the design and imple-
mentation of artificial intelligence tools and services are compatible with fun-
damental rights;

2) Principle of non-discrimination: specifically prevent the development or inten-
sification of any discrimination between individuals or groups of individuals;

3) Principle of quality and security: with regard to the processing of judicial deci-
sions and data, use certified sources and intangible data with models elaborated
in a multi-disciplinary manner, in a secure technological environment;

4) Principle of transparency, impartiality and fairness: make data processing
methods accessible and understandable, authorise external audits;

5) Principle “under user control” preclude a prescriptive approach and ensure that
users are informed actors and in control of the choices made.

Regarding respect for fundamental rights, it is admissible to use artificial intel-

ligence tools for resolving disputes or for assistance in judicial decision-making only
when it does not undermine the individual’s right to a fair trial, especially, the principle
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of the equality of arms and the right to be heard. The methods used to develop artificial
intelligence tools also should not reproduce or aggravate discrimination. Therefore, par-
ticular care must be taken in both the development and deployment phases of software if
the processing is based on sensitive data. Simultaneously, designers of machine learning
models should draw widely on the expertise and knowledge of relevant justice system
professionals and researchers in the fields of law and social sciences, including fields of
sociology and philosophy.

Currently, there are cases in practice which evidence that it is too early to completely
rely on conclusions drawn by artificial intelligence tools (Contini & Lanzara, 2017). For
example, in the United Kingdom, the financial capacity of spouses in maintenance pro-
ceedings was determined by artificial intelligence software to enable the courts to decide
on the amount of maintenance. The spouses were required to fill in the form regarding
their income and as the result of the mistake in the calculation system, remaining unno-
ticed, in several thousands of cases the incorrect income calculations were made. Debts
which spouses were indicated, instead of being deducted, were added to the assets and
the incorrect court decisions on the maintenance amount were taken as the result.

Therefore, artificial intelligence tools can be viewed as providing support to
the courts in the decision making and they are the most efficient when large amount of
information should be structured. Nevertheless, drawing of conclusions and provision
of assessment is still very questionable.

Another negative example follows from the analysis of the system of artificial
intelligence which uses ethnicity data to profile and “predict” future criminality. In
the Netherlands, the top 600 list includes persons with the highest risk of committing
the high-impact crime. One in three included in the top 600 list is of Moroccan descent
and is being followed and harassed by police (Fair Trials, n.d.).

Discrimination has a long history and the threat of breach of fundamental rights
can exist on digital platforms. Without careful analysis of the data provided to machine
learning systems, inequality can become part of the logic of everyday algorithmic systems.
Therefore, ability for Al to produce useful outputs depends on the quality of the data.

Another case was pointed out by journalists in 2016, when it was revealed that
Amazon’s same-day delivery service was unavailable for postal codes in predominantly
black neighborhoods. Amazon promised to redress the gaps, but it reminds us how
systemic inequality can be caused by machine intelligence (Craford, 2016).

The notion, that existing artificial intelligence systems are producing their results
by engaging in a synthetic computer cognition that matches or surpasses human-level
thinking, is incorrect. In reality, modern artificial intelligence systems are not reasoning
tools with intellectual abilities (Surden et al., 2014). Therefore, artificial intelligence,
considering its current stage of development, cannot fully protect fundamental rights.
Artificial intelligence tools are able to analyse structured information which is based
on facts. However, when the judge is applying legal norms which require to take into
the consideration the principle of equality, the principle of proportionality or the principle



S OC RATE S RSU elektroniskais juridisko zinatnisko rakstu zurnals 2022, NR. 2 (23)

Iréna Kucina. Challenges of Digitalisation in Judicial System

of reasonable application of legal provisions, the judge grounds on their personal convic-
tions and and life experience. Artificial intelligence lacks such aspects of reasoning and
information processing.

Artificial intelligence, in the light of the progress in science, should become support
of a country’s legal system and it should not come in contradiction with fundamental
rights, principles of democratic state and rule of law. Therefore, the science faces many
challenges to ensure that artificial intelligence is responsible, fair, traceable, trustworthy
and controllable.

On April 21, 2021, European Commission unveiled a Proposal for a Regulation of
the European Parliament and of the Council Laying down harmonised rules on Artificial
Intelligence and amending certain Union Legislative Acts (Artificial Intelligence Act).
This Proposal for the Regulation is a result of political commitment of the European
Commission to put forward legislation for coordinated European approach on the human
and ethical implications of artificial intelligence (COM (2021) 206 final 2021/0106 (COD).
European Commission, after announcing its political commitments, already in February
19, 2020 published the White Paper On Artificial Intelligence — A European approach to
excellence and trust (COM (2020) 65 final). The White Paper sets out policy options on
how to achieve the twin objective of promoting the uptake of artificial intelligence and
addressing the risks associated with certain uses of such technology. Following the pub-
lication of the White Paper, the Commission launched a broad stakeholder consulta-
tion, which was met with a great interest by a large number of stakeholders who were
largely supportive of regulatory intervention to address challenges and concerns raised
by the increasing use of artificial intelligence.

Therefore, taking all this into account, the Proposal for a Regulation aims to
implement the White Paper’s second objective, i.e., to develop an ecosystem of trust
by proposing legal framework for trustworthy artificial intelligence. The Proposal for
a Regulation is based on EU values and fundamental rights and aims to give people and
other users confidence to embrace artificial intelligence-based solutions, while encour-
aging businesses to develop them.

Conclusions

Artificial intelligence in judicial system could be considered as an advantage.
However, functioning of artificial intelligence would be permissible within a clear legal
framework in order to prevent any possible infringement of fundamental rights, in par-
ticular the right to a fair trial.

Artificial intelligence, considering its current stage of development, cannot fully
protect fundamental rights. It lacks such aspects of reasoning and information processing
as consideration the principle of equality, the principle of proportionality or the principle
of reasonable application of legal provisions.
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Abstract

The aim of the article is to analyse the problem of applying substantial harm in
offenses against the security of information systems, in particular Paragraph one of
Article 241 and the paragraph one and two of Article 243 of the Criminal Law. Although
substantial harm is defined in Article 23 of the Law on the Procedures for the Coming
into Force and Application of the Criminal Law, the wording of the current law and
its application in the court practice of Latvia is still problematic. The authors have
studied the European Union and regulations in Latvia on the network and information
system, which provides security of services essential to society. The authors concluded
that systems which provide essential service and significant impact of service must be
recognised as the direct object of the offense of Article 241, Paragraph three and Article
243, Paragraph five of the Criminal Law. Furthermore, it is not necessary to prove
existence of harmful effects in order to prosecute these offenses. The authors propose
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to introduce a classification of information systems that would functionally cover all
existing systems in the country. Therefore, the authors propose to simplify this process
of determining significant damage and replace the current procedure with an algorithm.
General methods of scientific research and methods of legal interpretation have been
used in the research.

Keywords: algorithm, automated data processing system, substantial harm, security
incident, non-material loss, criminal delinquency.

levads

1999. gada 1. aprili stajas spéka Kriminallikums, un vienlaikus stajas spéka ari likums
“Par Kriminallikuma spéka stasanas un pieméros$anas kartibu” (turpmak — Specialais
likums). Speciala likuma 23. panta tiek definéti tris nosacijumi, kurus procesa virzitajam
ir pienakums konstatét, lai Kriminallikuma Seviskaja dala paredzétajam noziedzigajam
nodarijumam bitu iespéjams konstatét butisku kaitéjumu, un tie ir sadi:

1) mantiskam kaitéjumam japarsniedz ne mazak ka piecu minimalo ménesalgu

kopumu un ar nodarijumu tiek apdraudétas citas ar likumu aizsargatas intereses;

2) nodarits mantiskais kaitéjums, kas nav bijis mazaks par desmit minimalo ménes-

algu kopumu;

3) ievérojami ir apdraudétas citas ar likumu aizsargatas intereses.

2001. gada 21. novembri Eiropas Padome pienéma Kibernoziegumu konvenciju
(turpmak — konvencija), kura paredzéta kriminalatbildiba par nodarijjumiem, kas vérsti
pret informacijas sistému drosibu (turpmak — ISD) — to pieejamibu, integritati un konfi-
dencialitati. Lai Latvija varétu pievienoties $ai konvencijai, 2005. gada 28. aprili tika veikti
attiecigi grozijumi Kriminallikuma, ieklaujot taja noziedzigos nodarijumus, kas vérsti pret
ISD, tostarp, Kriminallikuma 241. panta pirmo dalu, 243. panta pirmo un otro dalu, kas
paredz kvalificéjoso pazimi — butisku kaitéjumu. Savukart 2020. gada Kriminallikums
tika papildinats ar 145. pantu — $a panta pirmaja dala par obligatu noziedziga nodarijuma
sastava pazimi ir noteikts butisks kaitéjums.

2019. gada Eirobarometra zinojuma Nr. 499 (Eiropas Komisija, 2022) teikts, ka 38 %
Latvijas respondentu atzinusi, ka bazijas par personigo datu launpratigu izmantosanu,
29 % — par tie$saistes maksajumu drosibu, 13 % respondentu bija kluvusi par cietusajiem
saistiba ar identitates zadzibu un socialo tiklu vai e-pasta uzlausanu, bérnu pornografijas,
naida informacijas izplatisanu u. tml.

Saskana ar Kantar aptaujas Latvia Digital (Kantar, 2021) datiem 2020. gada pava-
sari Latvija vecuma no 16 lidz 74 gadiem internetu lietoja 1 miljons 444 tikstosi iedzi-
votaju, un lietotaju skaits pastavigi pieaug.

2018. gada aprili Rigas Stradina universitates Juridiskas fakultates zinatniskaja
konferencé vairaki referenti uzsvéra, ka tiesi butiska kaitéjuma identificésana biezi klast
par iemeslu, kapéc ari uzsaktos kriminalprocesus par kibernoziegumiem nakas izbeigt, jo
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nav iespéjams pieradit, ka ar attiecigam darbibam cietusajiem nodarits batisks kaitéjums.
Savukart Latvijas Kiberdrosibas stratégija 2019.—2022. gadam (Aizsardzibas ministrija,
2019) ir uzsverts, ka kibernoziegumu skaits un intensitate tikai pieaugs, un $a dokumenta
4.5.5. punkta akcentéts, ka javeic Valsts policijas darbinieku, prokuroru, tiesnesu apma-
cibas, lai efektivi apkarotu kibernoziegumus.

Stratégija tiek izdaliti divu veidu kibernoziegumi:

1) noziegumi, kuriem ADAS ir noziegumu izdari$anas lidzeklis un mérkis;

2) noziegumi, “kuru nodarijumu var palielinat”, izmantojot ADAS.

Parvérsot Seit teikto par kibernoziegumiem kriminaltiesibu terminologija, varétu
apgalvot, ka tie aptver visus noziedzigos nodarijumus, kuros ADAS tiek izmantota ka
nozieguma riks, nozieguma priek$mets vai medijs nelikumigas informacijas aprites
nodrosinasanai. Tadéjadi, lai efektivizétu kibernoziegumu apkaro$anu, butu vérts apsvert
jautajumu, vai esosais Speciala likuma butiska kaitéjuma reguléjums nebutu japarskata
un $i kritérija identificé$ana tiesi ar nodarijumiem, kas saistiti ar ADAS izmanto$anu,
vienkarsojama.

Tiesi $adu virzienu sava politika vélas panakt Eiropas Savieniba (turpmak — ES),
gan pienemot Eiropas Parlamenta un Padomes 2016. gada 6. jilija Direktivu (ES)
2016/1148 par pasakumiem noltka panakt vienadi augsta limena tiklu un ISD visa ES
(turpmak — NIS1 Direktiva), gan izstradajot NIS2 Direktivas priekslikumu (The NIS2
Directive COM(2020)82, 2021), kura meérkis ir stiprinat kiberdrosibu ES. Direktivas
$im mérkim paredz radit vienkarsu un parskatamu ADAS sistému klasifikaciju un to
apdraudéjuma pakapes butiskas ietekmes kritériju noteik$anu. Savukart §i apdraudéjuma
pakape noziedzigos nodarijumos ir ciesi saistita ar kaitigam sekam, ko $adi nodarijumi
var radit sabiedribai. Lidz ar to minétais ir ciesi saistits ar noziedzigo nodarijumu, kas
saistiti ar ADAS, kaitigo seku izvértésanu un identificésanas vienkarsosanu.

Par batiska kaitéjuma noteiksanas problémam ir rakstijis profesors Uldis Krastin$
(2015), profesore Valentija Liholaja (2012) un docente Diana Hamkova (2012), ka ari
profesors Uldis Kinis (2015), DZena Andersone (2018) u. c. Tacu to, ka situacija batiska
kaitéjuma noteik$anas joma Ipasi nav mainijusies, apliecina Valsts kontroles 2020. gada
revizijas zinojuma “Noziedzigu nodarijumu ekonomikas un finansu joma izmeklésanu
un iztiesasanu kavéjoso faktoru izvértéjums” (Valsts kontrole, 2020, 38) konstatétie
fakti. Valsts kontrole ir secinajusi, ka kriminalprocesa pastav problémas ar “batiska
kaitéjuma” izpratni un apstakliem, kas nepieciesami ta pieradisana. Tas nozimé, ka
joprojam kriminaltiesibu praksé nav vienotas izpratnes par $iem jautajumiem. Batiska
kaitéjuma problematika ir loti plass jautajums, tapéc Seit ta tiks apskatita vien tiktal,
cik ta saistita ar noziedzigiem nodarijumiem, kas vérsti pret ADAS. Raksta mérkis
ir izvertét butiska kaitéjuma institatu noziedzigos nodarijumos, kas ir vérsti pret
ISD, ka ari izstradat algoritmu butiska kaitéjuma noteiksanai $ada veida noziedzigos
nodarijumos.
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Raksta ir tris nodalas un nobeigums. Pirmaja nodala apskatita bitiska kaitéjuma
legaldefinicija un tas piemérosanas aktualas problémas, otraja nodala — kiberapdraudé-
juma butiskas ietekmes institats ES un Latvija, ka ari tiek veikts salidzinajums ar butiska
kaitéjuma noteiksanas kritérijiem Kriminallikuma. Tresaja nodala apliakoti algoritma
ieviesanas teorétiskie un praktiskie aspekti butiska kaitéjuma noteiksana. Nobeiguma ir
apkopoti secinajumi, ka ari sniegti priekslikumi algoritma ieviesanai butiska kaitéjuma
noteik$anai.

Raksta sagatavosana izmantotas visparatzitas zinatniskas pétniecibas metodes un
specialas tiesibu interpretacijas metodes.

1. Buatiska kaiteéjuma regulejums Kriminallikuma
un ta piemérosanas aktualas problémas

Terminu “bitisks” tiesibu teorija uzskata par atklato juridisko terminu. Sis termins
nevar pastavét pats par sevi, jo tam ir jabat saistitam ar konkrétu saturu, pieméram,
notikumu. Tiesibu joma ta saturu atklaj divi faktori:

1) tiesibu joma, kura termins ir piemérojams;

2) konkreéta tiesiska attieciba, kas rada, groza vai izbeidz juridiskus faktus.

Kriminaltiesibas butiska kaitéjuma institats ir plasi izplatits daudzviet pasaulé.
Ari pirms Kriminallikuma pienems$anas — toreizéja Latvijas PSR Kriminalkodeksa —
vairakos pantos noziedziga nodarijuma obligata pazime bija butisks kaitéjums. Tapéc
ir pagsaprotami, ka Kriminallikuma eksperti, izstradajot Kriminallikuma Sevisko dalu,
turpinaja $o institGtu attistit un vairakos noziedzigos nodarijumos ieklava to ka objektivas
puses obligato pazimi, kas noskir noziedzigu nodarijumu, par kuru izdarisanu paredzéta
kriminalatbildiba, no citiem parkapumu veidiem. Kriminallikuma ieklautie nodarijumi,
kas saistiti ar ADAS nelikumigu vai patvaligu izmanto$anu, visi ir konstruéti ta, ka
tiesi butisks kaitéjums ir galvenais apstaklis, kas noteic, vai par konkrétam darbibam
vainojamai personai ir nosakams kriminalsods vai ari var piemérot citus ietekmésanas
lidzeklus.

Konvencija, definéjot desmit ar ADAS saistitus noziedzigus nodarijumus, spe-
ciali neparedzéja kaitigo seku apméru ka pamatu darbibu kriminalizé$anai. Tacu
konvencija elastigi atstaja dalibvalstim brivas rokas lemt, vai atbildibai par patvaligu
piekluvi ADAS un taja eso$o datu traucésanu ir nosakami papildu kritériji. Pieméram,
konvencijas 1. pants par tadu paredzéja “sistémas drosibas lidzek]u parvarésanu vai
citu negodigu nodomu”. Savukart saistiba ar datu un sistému traucésanu konvencijas
paskaidrojos$a zinojuma (Council of Europe, 2001, 8—12) noradits, ka kriminalatbildibai
par siem nodarijumiem ka kritériju dalibvalstis var noteikt ari nopietnu (anglu val. serious)
kaitéjumu.

Latvijas Republikas Kriminallikuma 241. panta pirmaja dala paredzéti alterna-
tivi papildu kritériji: 1) sistémas aizsardzibas lidzeklu parvarésana un 2) situacija, kura
darbibas izdaritas bez attiecigas atlaujas vai izmantojot citai personai pieskirtas tiesibas,
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ka ari jabat tre$ajam kritérijam — 3) batiskam kaitéjumam, kuru procesa virzitajam obli-
gati ir japierada, ja sekas iestajusas pirmaja vai otraja kritérija paredzéto darbibu rezultata.
Lidzigu konstrukciju likumdevéjs ir izmantojis ari Kriminallikuma 243. panta pirmaja
dala, kura paredzéta atbildiba par nelikumigu ricibu ar ADAS datiem, un otraja dala,
kura paredzéta atbildiba par ADAS darbibas nelikumigu traucésanu, kas iestajas tikai
tad, ja ar $im darbibam radits butisks kaitéjums. Péc butibas likumdevéja pieeja ir prag-
matiska — ievérojot to, ka kiberapdraudéjumu apjoms pasaulé dramatiski pieaug, nebatu
pratigi uzlikt par pienakumu uzsakt kriminalvajasanu par ikvienu patvaligas piekluves,
datu vai ADAS traucésanas gadijumu, bet ta jasak tikai par tiem nodarijumiem, kuru
rezultata cietusajiem radies butisks kaitéjums.

Butiska kaitéjuma kritériji ir noteikti Speciala likuma 23. panta (Par Kriminallikuma
spéka stasanas un piemérosanas kartibu, 1998). Tacu $eit sakas probléma, jo izradas, ka
cietusajiem (ADAS ipa$niekiem vai ari tiesiskajiem valditajiem) ar objektiviem pieradi-
jumiem ir gandriz neiespéjami pieradit, ka nodarits batisks kaitéjums, jo, godigi atzisim,
ne katrs cietusais spéj pieradit, ka nodarijuma pret ISD rezultata ir radies zaudéjums,
kas ir lielaks par piecam minimalajam ménes$algam, un aizskartas ir ari citas ar likumu
aizsargatas intereses. Teorétiski ikvienam procesa virzitdjam bitu jasaprot un jaspéj
izskaidrot cietusajiem, ka batu jaaprékina batiskais kaitéjums. Diemzél lielaka dala
procesa virzitaju nespéj to izdarit, un iemesls — viniem vienkarsi trakst nepieciesamo
juridisko zinasanu, ka atklatos juridiskus jédzienus vai vértéjamo jédzienu piepildit ar
konkreétu saturu.

Sobrid ir radusies absurda situacija, ka teorija minétas atzinas, ka ari Augstakas
tiesas secinajumi ne vienmér ir piemérojami praksé. Pieméram, Augstakas tiesas apko-
pojuma “Tiesu prakse lietas, kuras noziedziga nodarijuma sastava pazime ir butisks
kaitéjums” (Hamkova, 2018, 62) Secinajumu dalas 9. punkta Senata Kriminallietu
departaments ir atzinis: “Lai atzitu, ka ar nodarijumu ir radits mantisks zaudéjums,
janem veéra, ka tam jabut realam, nevis varbatéjam.” Tas nozimé, ka, nosakot mantisko
zaudéjumu apméru ADAS, netiek nemta véra neieguta pelna, kuru dikstaves dé] nespés
sanemt cietusais. Savukart tas daléji ir pretruna ar praksi, ko realizé absoliti lielaka
dala konvencijas dalibvalstu. Pieméram, Apvienotas Karalistes Prokuroru kodeksa ir
uzsverts, ka kaitéjuma apmeéra noteiksana tiesas tulko $o terminu liberali, ieklaujot
$aja jedziena ari tadu kaitéjumu, kas var izrietét no notikuma (Crown Prosecution
Service, 2021).

1.1. Drosibas incidenta rezultata radito
ADAS zaudéejumu tipologizacija

Drosibas incidents kriminaltiesibu izpratné ir ti$s nodarijums, kas vérsts pret ADAS
integritati, pieejamibu vai konfidencialitati (Informacijas tehnologiju drosibas likums,
2010). Pasaulé ISD pétijumos tiek izmantotas dazadas sistéemu klasifikacijas metodes
drosibas incidenta rezultata radito risku izvértésanai, pieméram, péc darbinieku skaita:
1-5, 5-25, 25-50, 50-100 utt.
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Informacijas tehnologiju drosibas likuma (turpmak — ITDL) ir lietoti $adi termini:
“sistemas, kas sniedz butiskus pakalpojumus, pamatpakalpojumus, digitalos pakalpo-
jumus, kuru sniegsana ir atkariga no informacijas tehnologijam”. TaCu arpus sis klasi-
fikacijas paliek mazie e-komersanti, kas savas darbibas nodro$inasanai izmanto ADAS;
dazadas nevalstiskas organizacijas, kas digitalaja vidé sniedz informacijas pakalpojumus;
ka ari personas, kas ADAS izmanto savam personiskajam vajadzibam vai ari sniedz sikus
pakalpojumus.

Saskana ar ES klasifikaciju mikrouznémumu kategorija ietilpst uznémumi, kuros
ir nodarbinati mazak neka 10 darbinieki un kuru gada apgrozijums un / vai gada bilances
kopsumma neparsniedz 2 miljonus eiro. Mazo uznémumu kategorija ietilpst uznémumi,
kuros ir nodarbinati mazak neka 50 darbinieki un gada apgrozijums un / vai gada bilances
kopsumma neparsniedz 10 miljonus eiro. Savukart vidéjo uznémumu kategorija ietilpst
uznémumi, kuros ir mazak neka 250 darbinieku un gada apgrozijums neparsniedz 50 mil-
jonus eiro un / vai gada bilances kopsumma neparsniedz 43 miljonus eiro (Regula (ES)
651/2014, 2014).

Tadéjadi var secinat, ka katrai valsts teritorija eso$ajai ADAS ir sava sociala funkcija.
Tiesi sociala funkcija ir ta, kas nosaka ar likumu aizsargato interesu batiskumu. Tapéc
ir svarigi saprast, ka veidojas kaitéjums ADAS, jo neatkarigi no sistému klasifikacijas
metodes jebkuru nodarjjumu pret ISD raksturo turpmak minéta tipologija.

Marks Horonijs (Horony, 1999) uzskata, ka drosibas incidenta rezultata ADAS
radusies zaudéjumi ir iedalami taustamos (anglu val. tangible) un netaustamos (anglu
val. nontangible) zaudéjumos. Taustamie zaudéjumi ir tiesi saistami ar incidenta rezul-
tata raditajam tiesajam izmaksam, ieskaitot pavaditas darba stundas sistémas darbibas
atjaunos$anai, darbinieku dikstaves izmaksas, kas radusas sistémas darbibas partraukuma
dél, jaunas programmatiras un tas instalésanas izmaksas. Savukart pie netaustamiem
zaudé&jumiem, péc Horonija domam, pieder organizacijas vai komersanta reputacija, risks
zaudeét klientus un sanemt juridiska rakstura pretenzijas, pieméram, apdrosinasanas kom-
panijas var celt apdrosinasanas likmes, zaudétas informacijas vértiba, pelnas zaudésana,
datu parraides konfidencialitates riski u. tml.

Niderlandes pétnieki (Michel, Bauer, & Tabatabaie, 2009) zaudéjumus iedala $adas
kategorijas: tieSos un netiesos zaudéjumos, un netiesie izdevumi vél var bat iedalami
neparprotamos, pieméram, ka drosibas sistémas uzlabosanas izmaksas, un citos netiesajos
izdevumos, uz kuriem varétu attiecinat reputacijas zaudésanu, pelnas samazinasanos
u. tml. Turklat vini uzsver, ka ir svarigi, lai kaitéjuma aprékins batu vispusigs, tacu vien-
laikus tam ir jaizslédz zaudéjumu uzskaitijuma dublésanas. Protams, kaitéjuma apméra
noteik$anu nedrikstétu saistit tikai ar “tiru” cietusa ADAS ipasnieka vai tiesiska valditaja
subjektivo uztveri, kura saistita ar kaitéjuma noteiksanu, bet nav pamatota ar objektiviem
pieradijumiem. Vienlaikus $o procesu nedrikst padarit par birokratisku skérsli, kura dé]
faktiski netiek sasniegts kriminaltiesibu galvenais uzdevums, t. i., aizsargat savu iedzi-
votdju pamattiesibas un no tam izrietosas likumiskas intereses.
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1.2. Batiskais kaitéjums - 1ss ieskats tik nesenaja vésturé

Viens no $is publikacijas autoriem — Uldis Kinis — no 1981. lidz 2006. gadam
stradaja par tiesnesi Kuldigas rajona tiesa. Gatavojot So rakstu, parrunajot ar kolé-
giem, parlasot ta laika kriminaltiesibu komentarus, jaatzist, ka nenak atmina gadijumi,
kad butiska kaitéjuma konstatéSana kriminalprocesa butu radijusi kadas nopietnas
diskusijas.

Var minét divus piemérus. Pirmais saistits ar huliganismu, un Jlaunpratiga huli-
ganisma pazime bija butiska sabiedribas interesu traucésana. Praksé par launpratigu tas
tika atzits tad, ja ar huliganiskam darbibam bija traucéts uznémuma vai iestades darbs
vairak par 30 minatém. Otrais gadijums — kadai sirmgalvei tika nozagti pieci rubli, bet
tiesa, ievérojot to, ka tie bija vienigie vinas iztikas lidzekli un lidz pensijai vina bija atstata
vispar bez lidzekliem, atzina, ka ar $o zadzibu apstdzétais nodarijis cietusajai batisku
kaitéjumu. Ta bija visiem saprotama pieeja: tiesai bija kompetence izvértét, kas ir vai
nav butisks kaitéjums. Turklat $o batisko kaitéjumu varéja identificét gandriz ikviens
tiesibaizsardzibas iestazu atbildigais darbinieks.

1998. gada tika pienemts Kriminallikums un Specialais likums, kura definéts batis-
kais kaitéjums un noteikti ta piemérosanas kritériji, kas ietver mantiskos un nemantiskos
kritérijus. Tomér $o kritériju piemérosana rada problémas. To atzist ari Diana Hamkova
(Hamkova, 2018, 17), rakstot, ka batiska kaitéjuma konstatésana un pamatosana ir daudz
nekonkrétibu. Sim viedoklim var piekrist, jo ipasi par gadijumiem, kuros noziedzigs
nodarijums ir vérsts pret ISD.

1.3. Speciala likuma 23. panta noteikto kritériju batiska
kaitejuma noteikSanai piemérosanas iespéjas
saistiba ar nodarijumiem, kas vérsti pret ISD

Ieprieks jau tika minéts, ka Speciala likuma 23. panta pirmaja dala paredzéti tris
kritériji batiska kaitéjuma noteikSanai. Pirmaja punkta noteiktais kritérijs satur divus
kumulativus apakskritérijus, proti, materialo zaudéjumu minimalo slieksni un vértéjamo
kritériju — citas ar likumu aizsargatas intereses. Otrais punkts satur mantisko kritériju —
desmit minimalo ménesalgu kopumu, un tresais kritérijs ietver to, pie kadiem apstak-
liem var tikt konstatéts butisks kaitéjums, kas saistams ar “ievérojamu citu ar likumu
apdraudétu interesu aizskarumu. Var piekrist Jurijam Lomonovskim, ka vardu kopa
“citas intereses” norada uz nemantiskajam interesém, kas cietusajam radusas saistiba ar
konkréto nodarjjumu.

Kriminallikuma grupas objektu “Informacijas sistému drosiba” veido elementu
triade: pieejamiba, konfidencialitate un integritate. Tapéc procesa virzitajam ir
precizi jaidentificé tieSais nodarijuma objekts, proti, vai tas ir vérsts tikai pret vienu
ISD pazimi — pieejamibu (Kriminallikums, 241. panta pirma dala) —, vai pret konfi-
dencialitati (Kriminallikums, 243. panta pirma dala), vai ari pret visam trim ISD
pazimém (Kriminallikums, 243. panta otra dala). Savukart, ja paréjas ISD triades pazimes
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neietilpst konkréta nodarijuma priekSmeta vai tiesaja apdraudéjuma objekta, tad tas
var izmantot par pamatu, lai no siem elementiem atvasinatu un pamatotu aizskarto
interesi.

Termins “interese” juridiskaja literatura ir skaidrots vairakkart (Liholaja
& Hamkova, 2012; Krastin$, 2012), tomér tiesibu piemérotajiem tas joprojam sagada
nopietnas problémas. Tiesibu zinatné termins “interese” ir vértéjamais kritérijs. Interese
ir dzinulis, kas liek personai kaut ko darit, tomér dzinuli var but vérsti gan uz nelikumigu,
gan uz likumigu darbibu. To, vai interese ir aizsargajama vai gluzi pretéji — nepielaujama,
nosaka tiesibas. Herberts Laube (Herbert David Laube) norada, ka “jebkura kultara tikai
legitimi aizsargatas intereses nosaka valsti pastavoso tiesibu jomu” (Laube, 1949). Tacu
nevajadzétu vardus “interesei ir jabat garantétai ar likumu” saprast ta, ka likumiska
interese personai rodas tikai tad, ja joma ir speciali reguléta. Tapéc likumigas intereses
saturu nav iespéjams definét likuma, bet tas skaidrojams tiesibu piemérosanas procesa.
Cilvékam jau dabiski piemit vélmes un intereses, kas nemitigi dzen uz prieksu, lauj radit
jaunus izgudrojumus un veikt atklajumus. Ties$i dabiska interese ir pamata tam, kadu
sabiedriba vélas veidot tiesibu sistému. Ta ari rodas aizsargajamas tiesibas un no tam
izrieto$as intereses.

Tapéc neizpratni rada Augstakas tiesas apkopojuma (Hamkova, 2018, 62)
Secindjumu dalas 11.1. punkts, kura izvirzito prasibu noradit “konkrétu personu, kuras
interesém biitisks kaitéjums radits, tiesibu aktu, kura Sis intereses aizsardziba nostipri-
ndta, ka ari aprakstit, ka tiesi kaitéjums noraditajai interesei ir izpaudies,” citadak ka
par “birokratiju” nosaukt diezin vai var, jo neizdevas atrast nevienu valsti, kur batiska
kaitéjuma pamatosanai tiktu izvirzitas tik striktas prasibas. Batiska kaitéjuma jédziens
kriminaltiesibas tiek piemérots daudzu Eiropas valstu kriminaltiesibas, ta¢u tur noda-
rijumiem, kas vérsti pret ISD, ir izveidojusies jau stabila prakse.

Latvija ar stabilu tiesu praksi nodarijumos pret ISD lepoties nevar. Pieméram, balt-
krievu kriminaltiesibu pétnieki (Stuk, Turko u. c., 2017) norada, ka tiesu praksé lietas par ISD
tiek lietoti sadi butiska kaitéjuma pamatojumi: piekluve ar meérki izdarit citu noziegumu,
ierobezotas lietotaju ligumtiesiskas attiecibas, nelikumiga likumisko ipadnieku identitates
piesavinasanas, lai pieklatu citiem interneta resursiem u. tml. Lidzigu argumentaciju
izmanto ari Vacijas un Krievijas tiesas, kas butisko kaitéjumu ADAS pamato ar zaudéjumu
tipologija uzskaititajiem nemantisko zaudéjumu kritérijiem. Katrs no $iem apstakliem var
bat par pamatu batiska kaitéjuma noteiksanai. Tacu Sie elementi ne vienmeér ir tiesi likuma
reguléti. Te nu ir skaidrs, ka pie esosas prakses nemantiskie zaudéjumi vispar nevar tikt
nemti véra, jo diezin vai katram reputacijas riskam, informacijas vértibas zudumam bttu
iespéjams piemeklét konkrétu tiesibu normu. Tapéc japiekrit Horonijam (Horony, 1999),
ka visi ieprieks uzskaititie faktori (mantiskie un nemantiskie) batu vértéjami ka kaitéjums,
kas radies cietu$ajam kiberuzbrukuma gadijuma. Ari Krievijas Kriminalkodeksa komen-
tara par 274. pantu “ADAS ekspluatacijas vai tikla noteikumu parkapsana” (Verhovnyj
Sud Rossijskoj Federacii, 2008) ir uzsverts, ka batiskais kaitéjums ir vértéjamais jédziens,
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kas ietver gan tiesos materialos zaudéjumus, gan ari citu kaitéjumu, pieméram, moralo,
kas nodarits ADAS ipasniekam vai tiesiskajam valditajam. Lidzigi ir risinams jautajums
par ievérojamu intere$u apdraudéjumu. Ta batu pietiekami sapratiga pieeja. Tacu, ja
eksperti un likumdevéjs $adu pieeju neatbalsta, tad ir nepieciesams butiska kaitéjuma
noteiks$anai noziedzigos nodarijumos, kas vérsti pret ISD, veidot specialu pielikumu, kura
tiktu ieklauti skaidri un viegli identificéjami kritériji visam ADAS, grupéjot tas péc sociala
nozimiguma un apdraudéjuma pakapes — sekam, kas var iestaties noziedziga nodarijuma
rezultata.

2. Informacijas tehnologiju (ADAS) klasifikacija
un drosibas incidenta butiskas ietekmes jedziens

2021. gada janvari Latvija bija registréti 1,67 miljoni interneta lietotaju, interneta
izplatiba valsti — 88,9 % (Kemp, 2021). Ja valsti ir vairak neka 1,6 miljoni interneta lietotaju,
tad ir skaidrs, ka ADAS, kas tiek izmantotas $adas komunikacijas nodro$inasanai, gada
ne tikai par valstij batisku informacijas pakalpojumu sanemsanu, bet tiek izmantotas
ari dazadu citu sabiedrisko funkciju un privatpersonu likumisko interesu realizésanai.

Kops 2020. gada drosibas incidentu novérsanas institiicija CERT.LV uzskaita
apdraudéjumus péc sadiem kritérijiem:

1) cik batiskas sekas $is apdraudéjums ir radijis vai radis;

2) cik nozimigu iestadi, uznémumu vai cik plasu sabiedribas dalu apdraudé-

jums ietekme.

Atbilstosi siem kritérijiem CERT.LV izmanto sespakapju (no C1 lidz C6) inci-
dentu novértésanas sistému, kura C6 ir ikdienas apdraudéjumi, kas ietekmeé atseviskus
IT pakalpojumu sanéméjus un kam nav nozimigas ietekmes uz uznémumiem vai valsts
un pasvaldibu iestadém — tie ir 322 536 incidenti (98,7 % no visiem incidentiem); C5 —
meéreni apdraudéjumi, kam ir neliela ietekme uz komercialo sektoru, valsts un pasvaldibu
iestadém — 2770 incidenti (tas ir, 0,85 % no visiem incidentiem). Savukart C4 un C3
incidenti jau ir vértéjami ka apdraudéjumi ar batisku ietekmi. Ta, pieméram, 2021. gada
CERT.LV registréti 1252 (0,38 %) drosibas incidenti ar butisku ietekmi (C4 kategorija)
un 118 (0,04 %) drosibas incidenti, kas atbilst C3 kategorijai, kas klasificéti ka nozimigs
apdraudéjums ar plasu ietekmi uz komercialo sektoru vai valsts un pasvaldibu iestadém
(sk. 1. tab.). C3 apdraudéjuma rezultata skarta 471 persona, C4 apdraudéjuma rezultata —
1203 personas (sk. 2. tab.) (CERT.LV, 2022).

Tapéc butiska kaitéjuma noteiksanas algoritma veidos$ana ir svarigi veikt visu
valsti esoso ADAS klasifikaciju. Vispirms visas ADAS var sadalit sistémas, kas sniedz
sabiedribai butisku informacijas pakalpojumu, un sistémas, kas sniedz pakalpojumus, bet
nekvalificéjas butiska sabiedribas pakalpojuma statusam, un $ai grupai pieder absolatais
ADAS vairakums.
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1. tabula. Kopéjais apdraudéto unikalo IP adresu skaits sadalijuma
pa apdraudéjuma kategorijam (2021. gads)

(€ c c4 a 2 (&
322536 2770 1252 118 — —
Avots: CERT.LV, 2021.

2. tabula. Skarto iedzivotaju, institciju vai uznémumu kopéjais skaits sadalijuma
pa apdraudéjuma kategorijam (2021. gads)

(¢

c5

ca

ca

2

(&

306 503

17 389

1203

471

582

528

Avots: CERT.LV, 2021.

2.1. Batiska informacijas pakalpojuma jédziens

Atkariba no ta, uz kuru tiesibu nozari pakalpojums ir attiecinams, mainas ari
pakalpojuma tiesiskas reglamentacijas pakape. Pieméram, ja informacijas pakalpojums
saistits ar komercdarbibu, tad komersantu aizsarga Satversmes 105. pants, jo ierobezot
komercdarbibu valsts var tikai tad, ja pastav Satversmes 116. panta noteiktie legitimie
meérki. Japiebilst, ka par legitimo mérki ir atzita ari sabiedribas drosiba un demokratiskas
valsts iekartas aizsardziba. Valsts drosiba ir viena no svarigakajam valsts varas funkcijam,
un kiberdrosiba ir valsts drosibas sastavdala. Savukart kiberdrosibas meérkis ir “drosa,
atvérta, briva un uzticama kibertelpa, kura ir garantéta, valstij un sabiedribai butisku
pakalpojumu drosa, uzticama un nepartraukta sanemsana un snieg$ana, un individa
cilvéktiesibas tiek ievérotas ka fiziskaja, ta virtualaja vidé” (Aizsardzibas ministrija,
2019, 3). Tadéjadi var secinat, ka butisks informacijas pakalpojums ir saistams ar valsts
varas funkciju un tas ir publisko tiesibu regulésanas objekts. Misdienas daudzas valsts
funkcijas pilda ari privatais sektors un nevalstiskas organizacijas, pieméram, finansu
joma — kreditiestades u. tml. Tapéc ari $adu ADAS sniegto pakalpojumu partrauksana
vai ierobezos$ana var ietekmét sabiedrisko kartibu, sabiedribas labklajibu, nemaz neru-
najot par sabiedrisko drosibu un demokratiskas valsts iekartas apdraudéjumu. Tas ir
nostiprinats ITDL 2. panta, kura par subjektiem, kas var sniegt batisku informacijas
pakalpojumu, ir atzitas gan publiskas personas (valsts, pasvaldibas), gan ari privato tiesibu
juridiskas personas.

2.2. Informacijas pakalpojuma batiskuma
noteiksanas kritériji
Iepriekséja apaksnodala tika noskaidrots, ka sabiedribai butisks informacijas pakal-
pojums ir atkarigs no diviem apstakliem:
1) no ta, kam attieciga informacijas tehnologija pieder;
2) no jomas, kura pakalpojums tiek sniegts, vai ta raditas sekas var tikt atzitas par
tadam, kas apdraud demokratiskas valsts batisku funkciju izpildi.
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Sis informacijas tehnologijas nosaciti var iedalit $adi:

1) kritiska informacijas tehnologiju infrastruktara, kas sniedz sabiedribai butisku
informacijas pakalpojumu;

2) pamatpakalpojumi;

3) digitalo pakalpojumu sniedzéji;

4) valsts varas un pasvaldibas institacijas;

5) pakalpojumi, kuru iespéjamo kaitigo seku ietekmi uz sabiedribas dro-
$ibu var atzit péc publiskas personas laguma, ievérojot konkrétus faktiskos
apstaklus.

Kritiska informacijas tehnologiju infrastruktara. Ta ir kritiskas infrastruktaras
sastavdala, jo ir nepiecieSsama, lai ADAS, kas veic datu apstradi, nodrosinatu kritiskas
infrastruktaras sniegto informacijas pakalpojumu nepartrauktibu gan reala vidé, gan
ari tiessaisté. ITDL 3. panta noteikts, ka kritisko informacijas tehnologiju infrastruk-
taru aizsarga, lai nodro$inatu valstij un sabiedribai batisku pamatfunkciju veiksanu. To
atbilstosi Nacionalas drosibas likumam reglamenté Ministru kabinets (turpmak — MK)
saskana ar 2011. gada 1. februara MK noteikumiem Nr. 100 “Informacijas tehnologiju
kritiskas infrastruktiras drosibas pasakumu planosanas un istenosanas kartiba”. Latvija
informacija par automatizétam datu apstrades sistémam, kas ieklautas kritiskaja infor-
macijas tehnologiju infrastruktara, ir valsts noslépums. Tacu, izanalizéjot dokumentu
“Nacionalas drosibas koncepcija”, var secinat, ka $ada infrastruktara tiek ieklauti valsts
registri, sistémiskas banku informacijas tehnologijas, veselibas apripes sistéma un citi
sabiedribas drosibai svarigi objekti.

Svarigi ir uzsvert, ka $o sistemu klasifikacija balstas uz diviem kritérijiem:

1) sistému piederibu (valstij, pasvaldibai vai komersantam, kas darbojas attie-

ciga nozaré);

2) riska faktoru (batisks un apgratinoss).

2018. gada 14. maija visas ES dalibvalstis stajas spéka NIS1 Direktiva, kuras
14. panta ceturtaja dala noteikts, ka, vértéjot apdraudéjuma ietekmes butiskumu, ir
janem véra vismaz tris kritériji: skarto lietotaju skaits, ilgums un geografiska izplatiba.
Turklat NIS1 Direktivas apsvérumu 53. panta noradits, ka prasibam ir jabat samérigam
ar risku, ko rada attieciga tiklu vai informacijas sistéma. Tadéjadi NIS1 Direktiva uzliek
par pienakumu dalibvalstim pamatpakalpojumu sniedzéjus klasificét daudz detalizétak
un precizak.

Jebkurs drosibas incidents, kas vérsts pret kritiskaja informacijas tehnologiju infra-
struktara ieklautu ADAS, satur Kriminallikuma 241. panta tresas dalas un 243. panta
piektas dalas noziedziga nodarijuma pazimes, un atbilstosi jurisdikcijai $adu nodarijumu
novértésana ir Valsts drosibas dienesta kompetencé. Tacu kritiska informacijas tehno-
logiju infrastruktara ir tikai neliela dala no sistémam, kas sniedz sabiedribai butiskus
pakalpojumus.
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Pamatpakalpojums. NIS1 Direktivas 4. panta 4. punkta noteikts, ka pamat-
pakalpojumu sniedzéjs ir tada veida publiska vai privata vieniba, ka minéts 2. pielikuma,
kas atbilst 5. panta 2. punkta noteiktajiem kritérijiem. NIS1 Direktivas 5. panta pirmaja
dala noteikts, ka dalibvalstim lidz 2018. gada 9. novembrim bija pienakums identificét
vienibas, kas tiks uzskatitas par pamatpakalpojumu sniedzéjiem.

NIS1 Direktivas 5. panta otraja dala noteikti vienoti kritériji, péc kuriem identifi-
céjami pamatpakalpojumi. Tie ir $adi:

1) vieniba sniedz pakalpojumu, kas ir batisks ipasi svarigu sabiedrisku un / vai

ekonomisku darbibu nodrosinasanai;

2) minéta pakalpojuma snieg$ana ir atkariga no tiklu un informacijas sistémam;

3) incidentam batu butiska traucéjosa ietekme uz minéta pakalpojuma snieg$anu.

NIS1 Direktivas 6. panta sniegts kritériju minimums, kas dalibvalstim janem véra,
vértéjot butisko traucéjoso ietekmi uz pakalpojuma snieg$anu, tostarp lietotaju skaitu,
pakalpojuma sniedzéja tirgus dalu, ietekmi, kadu drosibas incidents varétu nodarit eko-
nomikai un sabiedriskam darbibam vai sabiedribas drosibai.

Savukart 2. pielikuma ir definétas jomas, kuru ietvaros pakalpojumu sniedzéji batu
atzistami par pamatpakalpojuma sniedzéjiem. Ta ir energétika, transports, banku nozare,
finansu tirgus infrastruktaras, veselibas nozare, dzerama tdens piegade un izplatisana
sistéma, augstaka limena doménu nosaukuma registrs).

Atbilstosi NIS1 Direktivai tika veikti grozijumi ari ITDL, papildinot to ar 3.! pantu
“Pamatpakalpojuma sniedzéjs, digitala pakalpojuma sniedzéjs un digitala pakalpojuma
parstavis”.

Sa panta pirmaja dala noteikts, ka pamatpakalpojuma sniedzéjs ir valsts vai pas-
valdibas institiicija vai privatpersona, kas veic saimniecisko darbibu Latvija un sniedz:

1) finansu pakalpojumus;

2) pakalpojumus, kas atkarigi no informacijas tehnologijam;

3) pakalpojumus, kuru partrauksana informacijas tehnologiju incidenta rezultata

var radit sabiedribai butisku traucéjosu ietekmi.

Jauzsver, ka “pamatpakalpojums” nav identisks termins “informacijas tehnolo-
giju kritiskajai infrastruktarai”, jo pamatpakalpojumu statusu saskana ar MK notei-
kumu Nr. 43 9. punktu pieskir atbildigd ministrija. Savukart $o noteikumu 10. punkta
noradits, ka atbildiga ministrija reizi divos gados izvérté, vai $§ads statuss ir saglaba-
jams vai ari pakalpojums neatbilst ITDL 3.! panta noteiktajiem kritérijiem. Turklat
lémums par to, vai ir saglabajams vai mainams pamatpakalpojuma saturs, ir japienem
Administrativa procesa likuma kartiba un japazino ari pamatpakalpojuma sniedzéjam.
Lidz ar to $adu lémumu pakalpojumu sniedzéjs var apstridét administrativaja tiesa.
No ta var secinat, ka jurisdikcija par nodarijumiem, kas saistiti ar patvaligu piekluvi
vai datu vai sistému darbibas traucésanu $aja ADAS kategorija, ir Valsts policijas
kompetence.
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Digitalo pakalpojumu sniedzéjs. ITDL 3.! panta otraja dala noteikts, ka digitalo

pakalpojumu sniedzéjs ir privato tiesibu juridiska persona, kas:

1) veic saimniecisko darbibu Latvijas Republika un sniedz tiessaistes tirdzniecibas
vietas, tieSsaistes meklétajprogrammas vai makondatosanas pakalpojumu kada
no Eiropas Savienibas valstim;

2) veic saimniecisko darbibu arpus Eiropas Savienibas un digitalo pakalpojumu
Latvijas Republika sniedz ar pilnvarota parstavja palidzibu.

Savukart $a panta tresaja dala ir noteikts, ka par digitala pakalpojuma sniedzéja

parstavi var bt jebkura fiziska vai privato tiesibu juridiska persona, kas veic saimniecisko
darbibu Latvijas Republika.

Valsts parvalde. Saja sektora ieklautas visas informacijas tehnologijas, kas
tiek izmantotas, lai valsts un pasvaldibu institacijas, izpildot konkrétu valsts funk-
ciju, spétu realizét e-parvaldes pakalpojumus sabiedribai. Saskana ar NIS2 Direktivas
priekslikuma 1. pielikumu $1 infrastruktara atzistama par butisku objektu. Turklat
$ai kategorijai piederosas ADAS nav uzskatamas par kritisko informacijas tehnologiju
infrastruktaru.

Pakalpojumi, ko par butiskiem var atzit, ieverojot konkreétos faktiskos apstaklus
un iespéjamo kaitigo seku ietekmi uz sabiedribas drosibu. Pakalpojumu sniedzéja
ieklausana kritiskaja infrastruktiara vai pamatpakalpojuma ir diezgan laikietilpigs pro-
cess. Tacu var but gadijumi, ka par $adu sabiedribai butisku informacijas pakalpojumu
sabiedribas drosibas un veselibas interesés ir nepiecieSams atzit infrastruktaru, kuras
nepartrauktu darbibu ir nepieciesams nodrosinat nekavéjosi. Gadijumos, kad ir noticis
informacijas tehnologiju drosibas incidents, izvértéjot konkrétos apstaklus, CERT vienojas
ar drosibas incidenta pieteicéju par atbalsta snieg$anu drosibas incidenta novérsana,
un puses vadas no ITDL 6. panta tresaja un ceturtaja dala paredzétas ricibas incidentu
novérsanas gadijuma.

2.3. Drosibas incidenta butiskas
traucéjosas ietekmes jedziens

NIS1 Direktiva, ka jau ieprieks minéts, ir izvirzitas vairakas prasibas dalibvalstim
informacijas tehnologiju drosibas joma — gan ADAS klasifikacija, gan ari risku noveérté-
$anas sistémas izveidosana, ieviesot jaunu terminu “butiska traucéjosa ietekme”. Direktivas
6. pants satur kritériju minimumu, kas dalibvalstim janem véra, vértéjot batisku traucé-
joso ietekmi uz pakalpojuma snieg$anu, tostarp lietotaju skaitu, pakalpojuma sniedzéja
tirgus dalu, ietekmi, ko drosibas incidents varétu nodarit ekonomikam un sabiedriskam
darbibam vai sabiedribas drosibai.

Lai izpilditu NIS1 Direktivas prasibas, Latvija 2019. gada 15. janvari tika pienemti
MK noteikumi Nr. 43 “Par nosacjjumiem dros$ibas incidenta batiski traucéjosas ietekmes
noteiksanai un kartibu kada pieskir, parskata un izbeidz pamatpakalpojuma sniedzéja un
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pamatpakalpojuma statusu”. So noteikumu 1. punkta ir noraditi nosacijumi informacijas
tehnologiju drosibas incidenta butiski traucéjosas ietekmes noteiksanai dazadas nozares,
tostarp dzerama udens piegades un izplatisanas, interneta plismas, doménu nosaukumu,
ka ari energétikas nozaré, transporta nozaré un veselibas nozaré sniegtajiem pakalpo-
jumiem. Turklat noteikumi paredz ari kartibu, ka tiek parskatits $o pamatpakalpojumu
sniedzéju statuss.

Savukart MK 2019. gada 15. janvara noteikumu Nr. 15 “Noteikumi par drosibas
incidenta batiskuma kritérijiem, informésanas kartibu un zinojuma saturu” 2. punkta par
butisku ietekmi uz pakalpojuma nepartrauktibu tiek atziti gadijumi, kas atbilst vismaz
vienai no $im pazimém:

1) ilgst vairak neka 24 stundas neatkarigi no skarto lietotaju skaita;

2) skar no 1 lidz 10 % (ieskaitot) pamatpakalpojuma lietotaju un ilgst vismaz

Cetras stundas;

3) skar no 10 lidz 15% (ieskaitot) pamatpakalpojuma lietotaju un ilgst vismaz

divas stundas;

4) skar vairak neka 15 % pamatpakalpojuma lietotaju un ilgst vismaz vienu stundu;

5) skar vismaz vienu pamatpakalpojuma lietotaju, kurs saskana ar Energoefektivi-

tates likuma 10. panta otro dalu ir ieklauts lielo uznémumu saraksta;

6) skar pamatpakalpojuma lietotajus vismaz vél viena cita Eiropas Savienibas

dalibvalsti un ilgst vismaz divas stundas.

Savukart $o noteikumu 3. punkta noteikts, ka drosibas incidentam ir batiska
ietekme uz digitala pakalpojuma snieg$anu, ja tas ilgst vairak neka divas stundas.

Seit jau faktiski ir gatavs algoritms, ka biitu vértéjams bittiskais kaitéjums nodari-
jumos pret ISD. To, ka $aja klasifikacijas shéma ieklauto sistému loks nakotné tikai papla-
Sinasies, liecina ari Eiropas Komisijas 2020. gada 16. decembri publicétais priekslikums
NIS2 Direktivai “Eiropas Parlamenta un Padomes Direktiva, ar ko paredz pasakumus
nolaka panakt vienadi augsta limena kiberdrosibu visa Savieniba un ar ko atce] Direktivu
(ES) 2016/1148” (Eiropas Komisija, 2020).

NIS2 Direktivas projekta 11. apsvéruma noradits, ka pakalpojumi butu jaiedala
divas kategorijas atkariba no nozares, kura darbojas to sniedzéji, vai sniegto pakalpojumu
veida. Sis kategorijas apzimétas ka bitiskas un svarigas vienibas. Turklat, veicot to iedali-
$anu kategorijas, butu janem véra nozares vai sniegto pakalpojumu veida svarigums, ka
ari atkariba no citam nozarém vai pakalpojumu veidiem.

Sis grupas ir uzskaititas NIS2 Direktivas priekslikuma pielikumos. Pirmaja pieli-
kuma uzskaititas butiskas vienibas. Par batisku pakalpojumu sektoru atzita energétika,
transports, banku pakalpojumi un finansu tirgus infrastruktara, veselibas aprupe, dze-
ramais Gdens, notekiideni, digitala infrastruktira, valsts parvalde un kosmoss. Savukart
otraja pielikuma ir reglamentétas svarigo jomu vienibas: pasts un kurjeru pakalpojumi,
atkritumu parvaldiba, kimisko vielu izgatavosana, razo$ana un izplatisana, partikas
razo$ana, parstrade un izplatisana, razosana (medicinisko iericu un diagnostikas iericu
razo$ana, datoru, elektronisko un optisko iekartu razosana, elektrisko iekartu razosana,
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citur neklasificétu mehanismu un darba masinu razosana, automobilu, piekabju un
puspiekabju razosana, citu transportlidzeklu razosana), digitalos pakalpojumu snieg-
$ana. Svarigi uzsvért, ka par s$adam vienibam — objektiem — batu jaatzist visi vidéja
lieluma un lielie uznémumi, kas darbojas “konkréta kritiska sektora”, kas ietverti
1. vai 2. pielikuma.

Teorétiski par visiem C4 un C3 kategorijas incidentiem, ja tiktu konstatéts noda-
rijums, batu jauzsak kriminalprocesi. Anonimizétu tiesu nolémumu datubazé $is publi-
kacijas autori neatrada nevienu publiski pieejamu tiesas noléemumu péc Kriminallikuma
241.,243., 244., 244. vai 245. panta. Visticamak, $adus spriedumus tiesas nav pienémusas.

Jautdjums — kapéc tika izdariti grozijumi Kriminallikuma 241. panta tresaja un
243. panta piektaja dala?

Atbile — lai nepielautu situacijas, ka personam, kuras nelikumigi pieklast sadam
sistémam, izdotos izvairities no kriminalatbildibas, jo nav iespéjams pieradit butisko
kaitéjumu. Tadeél likumdevéjs noteica, ka atbildiba par abiem nodarjjumiem iestajas jau
par pasu drosibas incidentu — darbibam, kas vérstas pret ADAS, kas ieklautas ieprieks
minétajas batisko pakalpojumu sniedzéju kategorijas. Tapéc uz $im sistémam attiecas
Kriminallikuma 241. panta tresa dala, proti, to apdraudéjuma gadijuma batu automatiski
uzsakams kriminalprocess, jo minéto nodarijumu sastavs ir pabeigts ar bridi, kad persona
ir izdarijusi Kriminallikuma 241. panta pirmaja dala paredzétas darbibas.

Lidzigi butu jarikojas, ja ieprieks minéto grupu sistémas tiktu veikta nelikumiga
riciba ar sistéma eso$o informaciju (Kriminallikuma 243. panta pirma dala) vai ari
ADAS apzinata darbibas traucésana, ja ar to tiek bojata vai iznicinata aizsardzibas sis-
téma (Kriminallikuma 243. panta otra dala). Respektivi, $ados gadijumos butu jauzsak
kriminalprocess péc Kriminallikuma 243. panta piektas dalas. Turklat, ja ADAS vai ar
tas palidzibu apstradajamie dati tiek saistiti ar valsts delegétas funkcijas pildisanu vai
arl ADAS darbiba tiek finanséta no valsts budzeta, neatkarigi no jau ieprieks minétas
CERT.LV Kklasifikacijas, par jebkuru apdraudéjumu sadam ADAS vai datiem ir uzsakams
kriminalprocess.

3. Butiska kaitéjuma noteiksanas algoritmiska metode
pret ISD vérstos noziedzigos nodarijumos

No iepriek$ minéta var secinat, ka ADAS, kas ir saistitas ar kritisko infrastruktaru,
ka ariar pamatpakalpojumu, digitalpakalpojumu un citu batiskas nozimes pakalpojumu
snieg$anu, nevar but par apdraudéjuma prieksmetu noziedzigos nodarijumos, par kuriem
kriminalatbildiba ir paredzéta Kriminallikuma 241. panta pirmaja dala, 243. panta pir-
maja un otraja dala. Sada veida ADAS kriminaltiesiska aizsardziba ir paredzéta specialajas
normas, tas ir, Kriminallikuma 241. panta tres$aja dala un 243. panta piektaja dala. Tas
nozimé, ka butisko kaitéjumu nav nepieciesams konstatét, ja noziedzigs nodarijums ir
veérsts pret $ada veida ADAS.
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3.1. Kriminallikuma 241. panta tresas dalas un
243. panta piektas dalas piemérosanas problémas

Kriminallikuma 241. panta tresaja dala un 243. panta piektaja dala paredzétie
noziedzigie nodarijumi ir vérsti pret ADAS, kas apstrada ar valsts politisko, ekonomisko,
militaro, socialo vai citu dro$ibu saistitu informaciju. Ta¢u svarigi ir precizi noteikt ADAS
un taja apstradajamo datu funkcionalo nozimi (sk. 1. att.).

Nav jakonstaté batisks kaitéjums
(Kriminallikuma 241. panta tresa dala,
243. panta piekta dala)

Kritiska Pamat- Digitalie Publisko tiesibu Citi pakalpojumi
infrastruktdra pakalpojumi pakalpojumi subjekta ADAS (dati) ar batisku nozimi

1. attéls. ADAS un taja apstradajamo datu funkcionalas nozimes noteiksana

Prakseé ir bijusi gadijumi, ka $o normu piemérotajiem radusas grutibas pieradit, ka
konkréta ADAS patiesam apstrada $ada veida informaciju. Ka jau minéts ieprieks, gan
nacionalajos, gan starptautiskajos normativajos aktos ir noteikts, ka ADAS ar butisku
nozimi jau pati par sevi ir kriminaltiesiski aizsargajams objekts, tadéjadi jebkura ADAS
ar $adu nozimi ir saistita ar minétajos Kriminallikuma pantos noraditajam drosibas
jomam. Lidz ar to kriminalatbildiba iestajas jau ar kaitigo darbibu izdarisanu (formals
sastavs), proti, par patvaligu pieklasanu $ada veida ADAS, parvarot attiecigus drosibas
lidzeklus vai izmantojot citai personai pieskirtas tiesibas, vai ari par $ada veida ADAS
esosas informacijas (datu) neatlautu grozisanu, bojasanu, iznicinasanu, pasliktinasanu
vai aizklasanu, vai apzinati nepatiesas informacijas ievadisanu.

3.2. Kriminallikuma 241. panta pirmaja dala, 243. panta

pirmaja un otraja dala ietvertais “butiskais kaitéjums”

Kriminallikuma 241. panta pirmaja dala, 243. panta pirmaja un otraja dala pare-
dzétie noziedzigie nodarijumi, kuros ir janoteic butisks kaitéjums, ir vérsti tiesi pret
ADAS (un datiem), kas ir piederigas galvenokart privato tiesibu jomai un nepilda publisko
tiesibu funkcijas.

Lidzigi Horonija (Horony, 1999) paustajam, ari Liholaja norada, ka $ada veida
noziedzigajos nodarijumos batisks kaitéjums ir saistits ar vairakiem faktoriem: ADAS
darbibas traucésanas ilgumu, zaudéjumiem, kas saistiti ar ADAS dikstavi, izdevumiem
par bojatas informacijas atjauno$anu vai tas aizstasanu, jaunu programmisku resursu
instalésanu, sistémas lietotaju piekluves tiesibu korekciju, neiegttu pelnu, ka ari citiem
izdevumiem (Liholaja, 2019).
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Papildinot Sos kritérijus, ir janorada, ka butisks kaitéjums pats par sevi iestajas
tad, ja ADAS apstradajama informacija ir ar likumu aizsargajama, pieméram, sensitivie
dati, komercnoslépums u. tml. Tapat tas ir tad, ja ADAS ir noteikta sabiedriska funkcija,
pieméram, ADAS ir piederiga kadai biedribai, partijai, fondam u. tml.

Savukart, ja ADAS neapstrada ar likumu aizsargajamos datus vai ari tai nav
noteikta sabiedriska funkcija, tad butiska kaitéjuma izvértésana japiemeéro turpmak
minétie kritériji.

Laika kriteérijs. Ka jau ieprieks tika minéts, MK 2019. gada 15. janvara noteikumos
Nr. 15 “Noteikumi par drosibas incidenta butiskuma kritérijiem, informésanas kartibu
un zinojuma saturu” noteikti nosacijumi, kuru iestasanas gadijuma drosibas incidents ir
atzistams par batisku. Sie kritériji ir saistiti, pirmkart, ar pakalpojuma nepartrauktibu
noteikta laika griezuma; otrkart, ar skarto lietotaju skaitu. Tadéjadi $ajos noteikumos
noraditie nosacijumi batu piemérojami kaitéjuma izvértésana.

Mantisko zaudéjumu kritérijs. ADAS apdraudéjuma gadijuma var rasties ka
faktiski zaudéjumi, kurus var izteikt naudas izteiksmé, jeb mantiskie zaudéjumi, ta ari
zaudéjumi, kas nav novértéjami naudas izteiksmé, jeb nemantiskie zaudéjumi.

Speciala likuma 23. panta pirmas dalas 1. punkta noteikts, ka batisko kaitéjumu
veido mantiskie zaudéjumi vismaz piecu minimalo ménesalgu apméra un vél citu ar
likumu aizsargato interesu apdraudéjums, savukart no $is dalas 2. punkta izriet, ka batisko
kaitéjumu veido ari zaudéjumi, kas pasi par sevi jau ir vismaz 10 minimalo ménesalgu
apmeéra. Uz mantiskiem zaudéjumiem attiecinami ari izdevumi, ko veido tehnisku mani-
pulaciju izmaksas, kas vérstas uz radito seku novér$anu, pieméram, programmeésanas,
datu atjaunosanas / aizstasanas izmaksas u. c. Turklat mantisko zaudéjumu var veidot
ari neieguta pelna un dikstaves izmaksas darbiniekiem ADAS traucéjumu dél.

Nemantisko zaudéjumu un sociala nozimiguma kritérijs. Nemantisko zau-
déjumu izveértésana ir saistima ar ADAS sociala nozimiguma kritériju. Sis kritérijs
vienmér bis vértéjams kopa ar bistamibu — risku, ko nodarijums var radit sabiedribai. Lai
$is kritérijs izpilditos, ir jakonstaté acimredzams, neparprotams sabiedrisks kaitéjums, kas
kadai sabiedribas grupai radijis legitimo interesu aizskarumu. Ja ar noziedzigo nodarjjumu
ir apdraudéts uznémums, tad $i kritérija izvértésana nemams véra ari uznémuma lielums,
proti, vai uznémums ir mikrouznémums vai vidéja lieluma uznémums. Ja uznémums ir
atzistams par lielu, tad batisks kaitéjums iestajas pats par sevi.

Savukart nemantiskie zaudéjumi veido ari tehniska rakstura riskus, sadarbibas
partneru (klientu) zaudésanas riskus, reputacijas apdraudéjuma, ka ari citus neman-
tiskus riskus. Nemot véra to, ka noziedzigos nodarijumos, kas vérsti pret ADAS, butisks
kaitéjums jau iestajas ar jebkuru citu legitimo interesu aizskarumu, kuram var bat
arl nemantisks raksturs, nav nepiecieS$ams nemantisko zaudéjumu tiesa veida saistit
ar mantisko kaitéjumu, jo aizskarto interesi péc butibas var veidot jebkurs$ no uzskai-
titajiem nemantisko zaudéjumu veidiem. Turklat to saraksts noteikti nedrikst bit
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izsmeloss, jo, vértéjot sociala nozimiguma kritériju, janem véra ari cietusas personas
subjektivais viedoklis. Tadéjadi $a panta pirmas dalas 1. punkta jéga zud attieciba uz
butiska kaitéjuma noteiksanu noziedzigos nodarijumus, kas vérsti pret ADAS. Lidz ar
to butiska kaitéjuma noteiksana batu piemérojams Speciala likuma 23. panta pirmas
dalas 2. un 3. punkts.

Nodarijuma nolaka kritérijs. Ar $a kritérija palidzibu tiek izvértéts, vai nodari-
juma meérkis ir bijis kaitét citam legitimam interesém. Tas nozimé, ka ipasi ir javerte, vai
nodarijuma mérkis nav saistams ar citu Satversmé noteikto pamattiesibu, kas nav saistitas
ar noziedziga nodarijuma objektu (priek§metu), ierobezo$anu. Pieméram, nesankcionéti
pieklastot ADAS, vainigais bija planojis $aja sistéma apstradajamos datus iegut sava pret-
tiesiskaja riciba un péc tam tos nelikumigi izplatit nolika apdraudét personas reputaciju,
kas nepieciesama konkrétas komercdarbibas veiksanai.

Jauzsver, ka minétie kritériji nav izsmelosi, tacu tie veido minimumu, kas butu
obligati jaizverté, lai konstatétu butiska kaitéjuma esamibu konkrétaja noziedzigaja
nodarijuma, kas ir vérsts pret ISD. Turklat nebttu pareizi, ja $os kritérijus uzskatitu par
kumulativiem. So kritériju izvértésana jabat kopsakaribai, kas tiesi izriet no konkréta
noziedziga nodarijuma faktiskajiem apstakliem. Pieméram, launpratigu darbibu rezultata
kada timeklvietnes darbiba tikusi traucéta vairak neka 24 stundas. Péc laika kritérija, kas
izriet no jau ieprieks minétajiem MK noteikumiem Nr. 15, sads traucéjums jau pats par
sevi ir uzskatams par batisku drosibas incidentu. Tacu var bt ari ta, ka $adu timekl-
vietni apmeklé vien paris lietotaju diena un taja nav publicéta kada paties$am nozimiga
informacija, kura kadai personai varéja but vitali nepieciesama tiesi traucéjumu bridi.
Saja gadijuma, izvértéjot apstaklus kopsakariba atbilsto$i minétajiem kritérijiem, nebitu
konstatéjams, ka launpratigu darbibu rezultata kadai personai batu radits tiesi butisks
kaitéjums.

Turklat nedrikst aizmirst, ka batiska kaitéjuma jédziens ir japiepilda ar saturu,
lidz ar to tiesi likuma piemérotajam ir nepieciesams vispusigi, izmantojot minétos krité-
rijus, izvértét butiska kaitéjuma esamibu. Nemot véra visu ieprieks minéto, ar mérki
sistematizét butiska kaitéjuma noteiksanas kritérijus noziedzigajos nodarijumos, kas
veérsti pret ISD, autori ir izstradajusi batiska kaitéjuma noteiksanas algoritmu sada veida
noziedzigajos nodarijumos (sk. 2. att.). Jauzsver, ka $is algoritms, tapat ka pasi izvértésanas
kritériji, nekada gadijuma neaprobezo attiecigo likuma piemérotaju batiska kaitéjuma
tvérumu izskatit vél plasak.
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Konstatéjams batisks kaitéjums
(Kriminallikuma 241. panta pirma dala, 243. panta pirma un otra dala)

A grupa
ADAS apstradajamie dati - ar likumu
aizsargajamie dati (sensitivie
dati, komercnoslépums u. c.)

B grupa
ADAS ar noteiktu
sabiedrisku funkciju
(biedribas, partijas, fondi u. c.)

Cgrupa
A un B grupa neietilpstoso
privato tiesibu subjektu
ADAS

| 1. Laika kritérijs (dikstave, atjaunosana u. tml.) |

ligst > 24 st. neatkarigi
no skarto lietotaju skaita

Skar 1-10 % lietotaju
unilgst = 4 st.

Skar 10-15 % lietotaju
unilgst = 2 st.

Skar > 15 % lietotaju
unilgst 21 st.

2. Sociala nozimiguma kritérijs
(acimredzams sabiedrisks kaitéjums)

Uznémuma lielums

Mikrouznémums
Mazak neka 10 nodarbinato,
gada apgrozijums un / vai
gada bilances kopsumma < 2 milj. eiro

Mazs uznémums
Mazak neka 50 nodarbinato,
gada apgrozijums un / vai
gada bilances kopsumma < 10 milj. eiro

Vidéjs uznémums
Mazak neka 250 nodarbinato,
gada apgrozijums < 50 milj. eiro un / vai
gada bilances kopsumma < 43 milj. eiro

| 3. Nemantisko zaudéjumu kritérijs

Tehniska rakstura riski (datu parraides
konfidencialitates risks u. c.)

Sadarbibas partneru (klientu)
zaudésanas riski

Reputacijas apdraudéjums

4. Mantisko zaudéjumu kritérijs
(= 10 minimalas ménesalgas)

Tehniskas manipulacijas, kas vérstas

uz radito seku novérsanu
(programmeésanas izmaksas, datu
atjaunosanas / aizstasanas izmaksas u. c.)

| Dikstaves izmaksas darbiniekiem

I_

| Zaudéjumi neiegltas pelnas dél

}_

5. Nodarijuma noluka kritérijs
(nodarijuma noluks ir kaitét citam no Satversmes
izrietosajam personas pamattiesibam un brivibam)

2. attéls. Algoritms butiska kaitéjuma noteiksanai noziedzigos nodarijumos, kas vérsti pret ISD
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Nobeigums

Ar pasreizéjo Speciala likuma 23. panta pirmo dalu, kura noteikti bttiska kaitéjuma
kritériji, netiek sasniegts Kriminallikuma 241. panta pirmas dalas un 243. panta pirmas
un otras dalas mérkis — nodros$inat kriminaltiesisko aizsardzibu ADAS un tas datiem, ja
nodarijuma rezultata ir nodarits batisks kaitéjumus. Tas ir saistits ar to, ka, galvenokart,
izmeklésanas iestadém vai arl pasiem cietusajiem rodas grutibas pieradit butiska kaitéjuma
iestasanos, jo Ipasi tad, ja raditais kaitéjums ir saistits ar nemantiskiem zaudéjumiem.

ITDL 3. un 3.! panta ir noraditi kritériji, péc kuriem ADAS atzistamas par sistémam,
kas sniedz batisku pakalpojumu. Minétas sistémas kopuma veido Kriminallikuma
241. panta tresas dalas un 243. panta piektas dalas apdraudéjuma objektu, jo jebkura butiska
pakalpojumu snieg$ana ir saistita ar Kriminallikuma attiecigajos pantos definétajam dro-
$ibas jomam. Ja ADAS vai ar tas palidzibu apstradajamie dati pilda valsts delegétu funkciju
vai arl ADAS darbiba tiek finanséta no valsts budzeta, tad par jebkuru apdraudéjumu ir
jauzsak kriminalprocess péc Kriminallikuma 241. panta tre$as dalas vai 243. panta piektas
dalas. Turklat tikai ITDL 3. panta definéta informacijas tehnologiju kritiska infrastruktiira
ir Valsts drosibas dienesta jurisdikcija, savukart paréjie pakalpojumu veidi, kas noteikti
3.1 panta, ir visparéjas jurisdikcijas parraudziba. Kriminallikuma 241. panta pirmas dalas
un 243. panta pirmas un otras dalas apdraudéjuma objekts ir ADAS, kas nesniedz batisku
pakalpojumu, pieméram, darbojas privato tiesibu joma un apstrada ar likumu aizsargajamu
informaciju. Sajos noziedzigajos nodarijumos bitisks kaitéjums ir izvértéjams sistematizéti,
péc noteiktiem visparpienemtiem kritérijiem.

Pétljuma ietvaros izstradata batiska algoritmiska metode kaitéjuma noteiksanai
noziedzigos nodarijumos, kas vérsti pret ISD, un ta batu izmantojama butiska kaitéjuma
pieradisana.

Priekslikumi

Specialo likumu nepieciesams papildinat ar specialu pielikumu par batiska kaité-
juma noteik$anu noziedzigos nodarijumos, kas vérsti pret ISD, ietverot taja $a pétijuma
autoru izstradato butiska kaitéjuma noteiksanas algoritmu, kas pamatojas uz vispar-
pienemtajiem butiska kaitéjuma izvértésanas kritérijiem.

Nepieciesams veidot visu valsti esoso ADAS vienotu klasifikaciju, kas aptvertu
sistémas, kuras nav minétas ITDL 3.! panta, ieskaitot tas, kuram netiek atzita batiski
traucéjosa ietekme, tostarp maziem un vidéjiem e-komersantiem, nevalstiskam orga-
nizacijam, ka ari citam privatpersonam piederosam ADAS. Tas raditu vienotu pieeju
ADAS (un datu) funkcionalas nozimes noteiks$ana, tadéjadi ari mazinatu pret ISD vérsto
nodarijumu kvalifikacijas noteiksanas un butiska kaitéjuma pieradisanas problematiku.

Nepieciesams Kriminallikuma 241. panta treso dalu un 243. panta piekto dalu
grozit, precizéjot, ka $ajos pantos noradito nodarijumu apdraudéjuma objekts ir tiesi
ADAS, kas apstrada informaciju, kura ir saistita ar bitiska informacijas pakalpojuma
snieg$anu, atseviski neminot konkrétas drosibas jomas, ar kuram §is ADAS ir saistitas.
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Tas ir nepieciesams, lai $o normu dispozicijas ietvertais teksts neraditu $aubas likuma
piemérotajiem attieciba uz ADAS (un datu) saistibu ar $ajas normas noraditajam drosibas
jomam, lai $o normu mérkis batu neparprotams.
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Abstract

The issue of using modern foreign experience of preventive activity in crimino-
logical work of forensic science institutions of Ukraine has been considered in this study.
Peculiarities of the main organisational forms of forensic science activity have been ana-
lysed through specialised (forensic science) institutions and through specific specialists,
namely: forensic experts (for example, practice of the institute of sworn experts: specialists
who took the oath or received a license for forensic examination). Analysis of international
standards used in forensic science activity has been carried out. Necessity position of
legislative introduction of international standards in process of forensic examination
has been revealed and substantiated. The main emphasis is on highlighting problems of
cooperation of forensic institutions of Ukraine with foreign experts in preventing terrorist
attacks on critical infrastructure.

The research aim is to study the use of modern foreign experience in preventive
activities in criminological work of forensic expert institutions of Ukraine.

The result of the study provides evaluation of the problems of cooperation of
forensic institutions of Ukraine with foreign experts in preventing terrorist attacks on
critical infrastructure.
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Based on this evaluation, a proposal is put forward for the improvement of norma-
tive regulations.

Keywords: forensic science, forensic expert, international standards, prevention,
critical infrastructure facilities.

Introduction

One of the main work directions of all public authorities in Ukraine on integration
into the European and world community is preparation of proposals on international
legal relations and Ukraine joining international treaties and conventions, signing agree-
ments on legal cooperation with relevant foreign bodies and international organisations,
interaction with them within their powers, etc. Therefore, the current trend is to expand
participation of forensic science institutions in such international cooperation, increasing
their role in development of theory and practice of criminalistics and forensic science
(Filipenko, et al., 2021).

This issue has received due attention in other international documents in par-
ticular in the Global Counter-Terrorism Strategy (A/RES/60/288) adopted by the General
Assembly in 2006. United Nations Member States recognised that capacity-building in
all States is a core element of the global counter-terrorism effort (UNODC, 2014).

This is especially true in responding to the complications of criminological situa-
tion, as well as in emergencies, including prevention of terrorist attacks on critical infra-
structure. This is reflected in the official position of the state, expressed in a number of
recently issued legal acts. In particular, they emphasise that priority in achieving the goals
of crime counteraction and eliminating external and internal threats to Ukrainian national
security belongs to all state bodies that should have appropriate forces and means capable
of performing specific tasks (On the Strategy of Military Security of Ukraine, 2021).

Thus, it can be argued that today there is a lack of research on criminological
activities of forensic science institutions of Ukraine to prevent terrorist attacks on critical
infrastructure, cooperation of forensic science institutions of Ukraine with foreign experts
in these issues increasing the relevance of the chosen direction and prospects determining
effective practices for improving such activity.

Scientists indicate that forensic experts should note circumstances identified via
the facilitated examination by the commission of offenses and develop recommenda-
tions to prevent certain crimes including terrorist attacks on critical infrastructure
(Nechyporuk et al., 2021).

Main Content Presentation

Important part of Ukrainian modern criminal law policy is countering various
terrorist threats. The most dangerous and devastating consequences are terrorist acts
related to encroachment on critical infrastructure, as they pose a real threat to stable
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operation of such facilities that threatens human life and health, violates work of enter-
prises, institutions and organisations, industrial and economic facilities, etc. (Spitsyna
& Filipenko, 2019).

According to the provisions of the Law of Ukraine “On the Fight against Terrorism”,
terrorism is a socially dangerous activity that utilises deliberate use of violence by taking
hostages, arson, murder, torture, intimidation of the population and authorities or other
encroachments on life or health, or threats of committing criminal acts in order to achieve
criminal goals (On the Fight against Terrorism, 2003).

As a criminal phenomenon, terrorism is an illegal, criminally punishable act
expressed in the use of weapons, explosion, arson or other acts that endanger human
life or health or cause significant property damage or other serious consequences, if any
actions were committed for the purpose of violating public safety, intimidating population,
provoking a military conflict, international complication, or in order to influence decisions
or acts or omissions of public authorities or local governments, officials of these bodies,
associations of citizens, legal entities persons, international organisations, or drawing public
attention to certain political, religious or other views of perpetrator (terrorist), as well as
the threat of committing these acts for the same purpose (Criminal Code of Ukraine, 2001).

Terrorism includes ideology of violence and terrorist activities in various forms.
Terrorist activities include planning and (or) creating terrorist structures, involvement
in terrorist activities, financing or any other assistance to these activities, propaganda of
violent methods to achieve social and political goals, as well as the actual commission
of terrorist acts.

Terrorism is a multi-object crime, the main purpose of which is public safety, as
well as encroachment on citizen lives and health, critical infrastructure facilities, air
transport facilities, natural environment, information environment, public administra-
tion bodies, statesmen and public figures, etc.

Experts in crime counteraction identify about 200 types of modern terrorist activi-
ties. The main ones are: political terrorism, nationalist terrorism, religious terrorism,
technological terrorism, etc. The most dangerous is technological terrorism that is the use
or threat of use of weapons of mass destruction, including nuclear, chemical and bacte-
riological, radioactive and highly toxic chemicals, biological substances, as well as threat
of seizure of critical infrastructure, increased danger to human life and health. An act of
international terrorism was observed during the seizure of the Chernobyl nuclear power
plant by the troops of the Russian Federation, shelling of the territory of the Zaporozhye
nuclear power plant. World leaders have accused Russia of endangering safety of an entire
continent, and the president of Ukraine Volodymyr Zelensky accused Russia of “nuclear
terror”. US President Joe Biden urged Moscow to stop its military activities around the site,
while the Prime Minister of Canada Justin Trudeau insisted the “horrific attacks” from
Russia “must cease immediately”. UK Prime Minister Boris Johnson said the “reckless”
attack could “directly threaten the safety of all of Europe”. All three leaders spoke to
the President Volodymyr Zelensky by phone. Mr Zelensky, meanwhile, said the attack
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could have caused destruction equal to six Chernobyls, the site of the world’s worst nuclear
disaster in 1986 (Ukraine nuclear plant: Russia in control after shelling, 2022).

Analysis of domestic and foreign sources makes it possible to attribute the following
to the main current trends in the evolution of terrorism:

1) consolidation of local terrorist groups and their rapid internationalisation;

2) strengthening mutual influence of various internal and external social, polit-
ical, economic and other factors that contribute to emergence and spread of
terrorism;

3) increase of the level of organised terrorist activities, creation of large terrorist
groups with developed infrastructure;

4) strengthening the link between terrorism and organised crime;

5) growth of financial and logistical support of terrorist structures;

6) desire of terrorism subjects to master the means of mass destruction of people;

7) attempts to use terrorism as a tool for interfering in internal affairs of states;

8) development and improvement of new forms and methods of terrorism aimed
at expanding the consequences of terrorist acts and increasing the number of
victims, etc. (UNODC, 2019).

The degree of danger of threats of terrorist acts is determined by the improvement
level of forms, methods, forces and means of terrorist activity, tactics of its implementa-
tion, as well as efficacy of anti-terrorist measures of national and international systems
of terrorism counteraction.

The purpose of countering terrorism in Ukraine is to protect individuals, society
and the state from terrorist threats and prevent such manifestations.

The main tasks in achieving these goals are:

1) identification and elimination of factors that contribute to emergence and spread

of terrorism;

2) detection, prevention and cessation of actions of persons and organisations
aimed at preparation and commission of terrorist crimes and (or) assistance in
such activities;

3) bringing to justice the subjects of terrorist activity in accordance with the cur-
rent legislation of the state and international community;

4) cessation of attempts to transfer activities of international terrorist organiza-
tions to the territory of Ukraine, involvement in this process of the potential
of the international anti-terrorist coalition;

5) constant improvement of the national system of terrorism counteraction, main-
tenance in a state of readiness for the use of forces and means designed to detect,
prevent and stop terrorist acts and minimise their consequences;

6) ensuring effective anti-terrorist protection of critical infrastructure, livelihoods
and places of mass stay of people;

7) counteraction to the spread of terrorism ideology, implementation of active
information and propaganda measures of anti-terrorist orientation (Nechyporuk
et al., 2021).
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National system of terrorism counteraction is a set of organisational structures
(subjects of terrorism counteraction), which, within the powers established by laws and
regulations issued on their basis, carry out activities to combat terrorist threats, develop
and implement a set of measures to prevent terrorist threats, including detection and
cessation of terrorist activities, minimisation and elimination of possible consequences
of terrorist acts.

Subjects of terrorism counteraction are authorised bodies of state power and local
self-government responsible for conducting anti-terrorist measures, non-governmental
organisations and associations, as well as individual citizens who aid in implementation
of measures in this area. One of the central authorities that protect not only life, health,
safety but justice in general is the state forensic science institutions of Ukraine.

Therefore, consideration of the strategy of international cooperation development
of forensic science institutions of Ukraine with foreign experts in prevention of ter-
rorist attacks on critical infrastructure is of great practical and scientific importance.
The strategy is based on the principles of international law, the main international docu-
ments that determine the conditions and procedure for cooperation between states in
the field of international forensic science cooperation. The basis of strategic planning
should be science, since only relying on scientific knowledge it is possible to assess the real
state of affairs and existing opportunities in determining strategic and tactical goals and
trajectory of their achievement.

The main purpose of state forensic science institutions is to protect interests
of the state, rights and freedoms of citizens and rights of legal entities by conducting
objective, scientifically sound forensic examinations and forensic research. International
cooperation of forensic science institutions is important for implementation of the rule
of law, improving forensic activities and quality of forensic science as one of the main
forms of using specific expertise in modern justice, as well as formation of preventive
recommendations for law enforcement agencies. Proactive activity in the field of inter-
national integration of Ukraine into the world legal space puts a wide range of tasks for
state forensic institutions to establish international cooperation and expand cooperation
with foreign specialised forensic science institutions.

One of the main directions of work of all public authorities in Ukraine on its inte-
gration into the European and world community is preparation of proposals on interna-
tional legal relations and Ukrainian accession to international treaties and conventions,
signing agreements on legal cooperation with relevant foreign bodies and international
organisations, interaction with them within their powers, etc. Consequently, the cur-
rent trend is to expand the participation of forensic institutions in such international
cooperation, increasing their role in the development of theory and practice of forensic
science and criminalistics (Dmitrieva, 2020). International cooperation of expert institu-
tions is necessary for exchange of experience, advanced training of specialists of forensic
institutions, considering modern achievements of science and technology, creation of
standardised forensic methods, profile forensic directions (Zakovyrko, 2018).
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It difficult to perform its law enforcement functions without integration with
the international community. Therefore, international cooperation of expert institutions
is necessary in order to exchange experience considering modern achievements of science
and technology, prevention of terrorist attacks on aerospace and critical infrastructure,
elimination of duplicating scientific and methodological support of regional distribution
of tasks between forensic science institutions and creation of specialised forensic direc-
tions (Nechyporuk et al., 2021).

However, the area related to strengthening preventive activities of forensic insti-
tutions is not mentioned or highlighted as a priority that is an incomplete reflection of
criminological potential of these entities (Filipenko et al., 2021).

It should be noted that in recent years creation of international forensic networks
has intensified. Currently there are five such networks that unite scientific reserves of
forensic science institutions of different countries:

1) European Network of Forensic Science Institutes, existing since 1995, is the most

developed and strong network;

2) South African Regional Network of Forensic Science, since 2008, covers

the entire African region;

3) Asian Network of Forensic Science, existing since 2008;

4) International Forensic and Environmental Expert Network, existing since 2008,

to assist forensic experts in the field of ecology and environmental offenses;

5) Traced evidence forensic environmental network, existing since 2006, is a non-

governmental organisation to assist in conducting forensic examinations in
cases of crimes against wildlife and to preserve biological diversity of flora and
fauna (de Kinder, 2011).

For example, within the European Network of Forensic Science Institutes (ENFSI),
one of the most important conditions for effective operation of forensic institutions
is validation (assessment of suitability) of forensic methods. Validation of methods is
an important system element of ensuring quality control of forensic research results, and
its practice is widespread in forensic science institutions around the world.

As innovative mechanisms for improving the quality of forensic activities in recent
years, validation and certification of methodological materials for forensic examination
should be included in cooperation plans of forensic science institutions. In addition,
standardisation (unification) of forensic methods, common terminological standards,
unified requirements for forensic experts and professional forensic expert education
programmes will solve another problem — conducting forensic examinations on the basis
of a single scientific and methodological approach.

European Network of Forensic Science Institutes has existed since 1995 (official
site ENFSI). It consists of 54 forensic science institutions, 41 of which are located in
EU Member States. The purpose of ENFSI is enshrined in its Constitution: to be at
the forefront of the world to ensure the quality of development and conduct forensics
throughout Europe.
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The main activity of ENFSI is to strive to achieve a high reputation of the organisa-
tion in the field of forensic science in Europe and the world by developing the quality of
forensic services at all stages of the proceedings from the scene to the court, provided
by the following principles:

1) ENFSI membership combines production, scientific and methodological capa-

bilities of forensic science institutions;

2) ENFSI membership expansion strengthens trust of this organisation by law
enforcement agencies and judges;

3) Business relations with other organisations related to forensic science and crimi-
nalistics are established and maintained in an organised manner;

4) Activities of all ENFSI member institutions are actively encouraged to imple-
ment modern research methods and international standards in forensic practice
and ensure high competence of experts in specific types of forensic science.

Within international cooperation, this is important for combating crime, in par-
ticular for combating illegal migration, human trafficking, arms and drug trafficking,
smuggling, spread of transnational and cross-border crime, search for criminals wanted
internationally, search for missing persons, etc. It should be noted that the European
Union recognises the leading role in provision of judicial assistance by ENFSI; in par-
ticular, in December 2011 at a meeting of the Council of Europe on Justice and Home
Affairs a Decision on the Strategy for European Forensic Science until 2020 providing
for a European Forensic Science Area and development of forensic infrastructure in
Europe was adopted (ENFSI held the 10t conference of the working group of experts
on documents, 2018).

What is the vision of the European Forensic Science Development Strategy? Thus,
in order to improve police cooperation with forensic institutions throughout the European
Union and create a European forensic space by 2020, member states and the National
Forensic Commission (NCEFS), seeking to ensure the effective administration of justice
and security of citizens, agreed to achieve success in relevant areas, among which, given
the focus of this study, the following should be highlighted:

1) accreditation of forensic institutes and laboratories;

2) approval and use of best practices and their use in the work of forensic science

institutions;

3) determination of optimal ways to create, update and use forensic databases;

4) use of forensic science achievements terrorism counteraction, organised crime
and other types of crimes (Nechyporuk et.al, 2020);

5) research and implementation of projects for further development of forensic
infrastructure, etc.

The above allows to claim that this document only indirectly traces the tendency to

strengthen the preventive capabilities of forensic science institutions of the European Union.

Simultanously, another international document emphasises strengthening of
international cooperation between forensic science institutions of foreign countries for
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administration of criminal justice. Thus, in 2010, at the 19" session of the Commission
on Crime Prevention and Criminal Justice of the UN Economic and Social Council,
Resolution 19/5 International cooperation in the field of forensic science was discussed
and adopted. This document notes that the role of forensic science in the administration
of criminal justice and the need to further develop international relations of forensic sci-
ence institutions within the existing regional networks of forensic institutions to ensure
a global exchange of forensic knowledge, information and data (International cooperation
in the field of forensic science. Report of the Executive Director of the Commission on
Crime Prevention and Criminal Justice, 2012).

Thus, it should be noted that the international community is constantly interested
in the field of forensic science and use of its capabilities in combating crime and ensuring
administration of justice. In order to exchange information, improve forensic expert
methods, form common standards of forensic science, solve practical problems of law
enforcement, train and improve staff skills and solve other important tasks, currently
more than thirty international organisations are successfully operating.

The next thing to pay attention to is the fact that both in Ukraine and in foreign
countries it is important to introduce the latest information technologies in the preventive
activities of forensic institutions (due to digitalisation processes). In forensic activities, use
of latest information technologies (hereinafter referred to as I'T) and computer technology,
achievements of various sciences — mathematics, semiotics, modeling theory, algorithm
theory, use in expert research of integrated automated database (hereinafter referred to as
AD), intelligent interactive (dialogue) information systems and the formation of automated
information systems (hereinafter referred to as AIS) of the new generation allow timely
receipt and processing of relevant information, record illegal activities of individuals and
organised criminal groups, prevent illegal activities of “authorities” and “leaders” of crimi-
nality, to organise work on active search of criminals and other persons, to identify and
eliminate causes and conditions that contribute to commission of crimes, thereby effectively
implementing requirements of current legislation to protect the rights and interests of
individuals, society and the state as a whole from criminal encroachment (Filipenko, 2019).

Creation of international and regional reference and information databases of inter-
national forensic institutions, foreign forensic science institutions is an urgent area of
international cooperation of forensic science institutions of Ukraine with foreign profes-
sionals in preventing terrorist attacks on aerospace facilities and critical infrastructure
(Filipenko et al., 2021). These problems could be tackled and the full potential of point-
of-care and mobile forensic analyses could be realised if measurement devices could be
operated in an integral forensic network. Through the network, the necessary calibration
and quality control measures could be taken that would enable deployable forensic instru-
mentation to yield robust findings that can directly be used as evidence. The network
would allow forensic experts to assess data generated outside the forensic laboratory and
to provide direct assistance to the operators on location. From these activities, it also
becomes apparent for which samples a more detailed follow-up investigation is required
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at the forensic laboratory. The forensic expert capacity is thus used more effectively and
findings can be fed into the platform creating a continuous cycle of platform and data
development. This approach would combine central data gathering allowing forensic
intelligence and knowledge management with rapid and efficient decentralised forensic
analysis. This novel concept, although technologically challenging, could lead to a step
change in efficiency and efficacy of the forensic information gathering process. It could also
cause a paradigm shift in the role of forensic institutes and forensic experts in the criminal
justice system: a shift towards a new role for forensic institutes and laboratories as custo-
dians of the forensic platforms and point-of-care and portable equipment and methods.
It would also allow forensic institutes to develop powerful forensic intelligence tools to
reveal potential case and evidence connections, to better understand criminal activities,
to monitor and optimise policing, to improve the efficiency of forensic investigations and
to assist in crime prevention and disruption (Kloosterman et al., 2020).

Use of the latest devices and equipment, such as unmanned aerial vehicles (UAVs),
has a powerful potential in countering terrorist attacks. With their help, in particular, it is
possible to ensure various preventive measures: round-the-clock monitoring of the terri-
tory adjacent to the objects of critical infrastructure and aerospace; monitoring activities of
ground safety equipment and protecting the data they integrate and transmit. According
to researchers, there is far more technology developed and ready for the war on terror.
Unmanned aerial vehicles, ranging from the small quad copters to the large military UAVs,
have surveillance potential that should be exploited to its fullest. Aerospace and defense
systems integrators should be always thinking about how they could be using current
off-the-shelf technologies in cutting-edge new ways to detect, track, and deter potential
terrorists (The growing role of technology in the global war on terrorism, 2015).

The United States has sent 600 more AeroVironment Switchblade drones to help
the Ukrainian military counter Russia’s invasion. That is a major increase from the 100
drones the US sent at the onset of war. Drones are “loitering munitions” that can circle
above a battlefield before in effect becoming missiles that attack specific targets. Those
are included in the Pentagon’s new $800 million in military aid to Ukraine, a package that
brings the country’s total contributions to $2.6 billion in security assistance. The US also
has sent an undisclosed number of AeroVironment Puma drones, which can circle for
hours above a battlefield and help soldiers direct Switchblades toward their targets. Drones
in Ukraine are changing the nature of war, providing a relatively cheap way for soldiers
to follow the ongoings and launch attacks against expensive armored vehicles. Ukrainian
troops are using everything from small commercial drones to the large military Turkish-
built Bayraktar TB2 (US Military Sends Another 600 Switchblade Drones to Ukraine, 2022).

Current stage of forensic science development is characterised by high dynamism,
active influence on its development of scientific and technological progress, purposeful
and active search for effective ways to improve forensic expert practice on a funda-
mental theoretical basis. The main features of forensic research at the present stage
include its high science intensity, use of cybernetics integrating into forensic science and
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criminalistics that serve as a catalyst for further development of its traditional tools and
methods based on achievements of natural, technical and human sciences.

Conclusions

For development and effectiveness of international cooperation of forensic science
institutions of Ukraine with foreign experts in preventing terrorist attacks on critical
infrastructure, it is necessary to do the following:

1. Develop the Strategy for the development of forensic institutions of Ukraine
until 2030 that provide:

1) Improving efficiency of forensic activities and quality of forensic examinations in
Ukraine, creating favourable conditions for international exchange of scientific
achievements and practical experience in this field;

2) Creation of an effective model of interaction of state forensic science institu-
tions of Ukraine and domestic forensic experts with international associations
of forensic experts and foreign forensic institutions and professionals;

3) Promoting development of integration processes in the field of forensic science
activities in the European Union and other international and regional organisa-
tions with participation of Ukrainian forensic experts;

4) Creation of scientific, methodical and organisational bases of forensic expert
support of prevention and investigation of terrorism with use of domestic and
international experience. The main types of examinations required in the inves-
tigation of acts of terrorism are forensic explosives, ballistics, forensic aeronau-
tical, DNA testing, computer forensics, forensic examinations of radioactive
materials, forensic speech and audio analysis;

5) Use of international cooperation results in creating scientific, methodological
and organisational bases of forensic support for crime investigation in the field
of information technology including the illegal use of outsider personal data. In
addition to computer forensics in investigation of such crimes, it is important
to conduct other engineering and technical examinations, as well as forensic
economics, forensic linguistic, forensic intellectual property examination;

6) Use of international cooperation results in creating scientific, methodological
and organisational bases of forensic support for investigation of transnational
and international financial crimes. Investigation of such crimes should make
full use of results of forensic economics, computer forensics;

7) Management of practical implementation of long-term strategic projects for
development of international forensic cooperation, as well as monitoring their
implementation;

8) Training of highly qualified forensic experts who are fluent in foreign languages
and have received additional training in the field of international forensic coop-
eration and necessary basic knowledge in the field of international law and other
international legal subject matters.
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2. Itis also important to harmonise the Strategy with the documents of the UN,
the European Union, Interpol and Europol, which define the goals and objectives of
international cooperation in the field of forensic science.

3. Creation of a new forensic association (such as the International Forensic
Association for Combating Aerospace Terrorism), which will deal exclusively with coop-
eration in the crime investigation in the aerospace sector, is equally important. Members
of the Association can be domestic and foreign forensic organisations; forensic science
institutions, higher education institutions that provide training and retraining of forensic
experts; specialised higher education institutions that train professionals in aerospace
industry; editors of professional periodicals, etc.

Co-founders of the Association can be two powerful intellectual centers: National
Aerospace University — “Kharkiv Aviation Institute” (NAU “KhAI”) of the Ministry of
Education of Ukraine and National Scientific Center “Hon. Prof. M. S. Bokarius Forensic
Science Institute” of the Ministry of Justice of Ukraine.

The main theoretical and applied tasks, which will be dealt with at a high profes-
sional level by representatives of this association can be presented as follows:

1) Development of scientific and methodological recommendations to eliminate
causes and conditions that contribute to emergence and spread of terrorist
attacks on objects of aerospace industry and critical infrastructure;

2) Drawing up short-term and long-term forecasts on occurrence and spread of
terrorist threats, informing domestic and foreign specialised bodies about them
in order to take measures to their neutralisation;

3) Development and improvement of regulatory framework of activity of anti-
terrorist bodies;

4) Development and introduction into activity of forensic science institutions
of latest achievements of science and technology, equipment including those
produced by domestic industry;

5) Development of a list of anti-terrorist measures at aerospace facilities and critical
infrastructure;

6) Development and implementation of scientific and methodological recommen-
dations on anti-terrorist protection of potential aerospace industry and critical
infrastructure;

7) Conducting cultural, educational and informational and advocacy activities for
formation of socially significant values in Ukrainian society;

8) Improving measures of interaction and coordination of forensic science institu-
tions of Ukraine with foreign professionals in prevention of terrorist attacks
on aerospace and critical facilities in order to develop a common strategy for
international cooperation in the field of terrorism counteraction.
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Abstract

The legitimate aim of confiscation of property obtained by crime can be defined
as the removal of property obtained by crime from the lawful civil circulation to prevent
its further circulation and the commission of further criminal offences and to reduce
the financial incentive to commit criminal offences. The author’s research into the case
law and new trends has led to the conclusion that the qualification of property as crimi-
nally acquired requires time and understanding of the application of the relevant rules
in practice.

The study examines current issues in money laundering cases and recent trends. In
many cases, the evidence presented to prove the legal origin of assets is often considered
insufficient by the prosecution. In order to develop an understanding of what the proceeds
of crime really are, an appropriate institution should be established with relevant economic
expertise and understanding of business structure, to name the few.

It has been often found that property or other assets are confiscated simply due to
the lack of understanding or lacking education, knowledge and practical experience, which
leads to unjustified decisions. Thus, assets are considered to be criminally acquired and
confiscated for the benefit of the State. In this way, the State itself is put at risk, because
sooner or later, a claim for compensation will be brought, as human rights violations are
also detected.

Keywords: anti-money laundering, money laundering.

Introduction

Increasingly, the opinions of various experts on the seizure of property because
it has been declared by some official body to be criminally acquired, rightly or wrongly,
are being heard, which leads to controversy. Not only has the law changed between
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its adoption and the beginning of 2022, but a number of legislative changes have been
in the pipeline, and current issues and trends have been identified. On 22 July, 2017,
the Criminal Law was substantially amended, which entered into force on 1 August, 2017,
adding Article 70 (Saeima, 2022) to the Criminal Law, which regulates the confiscation
of criminally acquired property and provides:

“(1) Proceeds of crime shall mean any economic benefit which has come into the pos-
session or ownership of a person as a direct or indirect result of the commission of a
criminal offence.

(11) Indirectly acquired criminal property is any economic benefit which has come into
the possession or ownership of a person as a direct result of the further use, including
reinvestment or transformation, of property acquired directly through crime, or the pro-
ceeds and profits derived from the disposal of such property.

(2) Where the value of the property is not proportionate to the lawful income of the
person and the person does not prove that the property was lawfully acquired, property
belongs to a person who:

1) has committed a crime which, by its nature, is aimed at obtaining a material or other
benefit, regardless of whether the crime has resulted in a material or other benefit;

2) is a member of an organised group;

3) has committed a crime related to terrorism.

(3) Property in possession of another person who maintains a regular family, economic
or other property relationship with a person referred to in paragraph (2) of this Article
may also be recognised as criminally acquired property if the value of the property in

the possession of that person is not proportionate to his lawful income and if the person
does not prove that the property was acquired by lawful means.

(4) The property obtained by crime shall be confiscated if it does not have to be returned
to the owner or lawful possessor.”

After the addition of this article, in practice, it is observed that in some cases
this article and other articles of the law are used for the purpose of formally depriving
a person of his property.

Relevance: 1) the issue of the examination period is becoming more and more
relevant. There have been cases where a person is asked to provide documents relating
to transactions that took place as long as 20 years ago; 2) a difference of opinion in cases
where a person has to prove the origin of certain property in accordance with the prin-
ciple of procedural economy, in which there is lacking uniform and clear understanding
of what constitutes clear and reliable evidence and what is the extent of the steps that
would have to be taken to prove it.

Methods and methodology: several research methods were used to investigate
the question: comparative method, synthesis and analysis method, deductive and induc-
tive method, analytical method. The research also used the methods of interpretation
of legal norms, historical, grammatical and teleological, systemic methods, which were
used to evaluate and study the content of legal norms and the text. In addition, the study
of scientific articles, national and international normative acts was carried out.
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1 Amendment, Implementation and
Enforcement of Laws

On 1 June, 1998, the Law on the Prevention of Money Laundering entered into
force; this law expired with the new regulation of 7 July, 2008 — the Law on the Prevention
of Money Laundering and Terrorist Financing, on 29 June, 2019, a number of signif-
icant amendments to the law entered into force, the most important of which are:
the name of the law was changed to the Law on Prevention of Money Laundering
and Terrorist and Proliferation Financing, and the Control Service changed its name
to the Financial Intelligence Service. Simultaneously, the law was amended to change
the procedure for reporting to the Control Service from the notion of unusual transac-
tions to reporting only suspicious transactions. The amendments also prevented false
information about the real beneficiaries of companies. The subjects of the law, such as
attorneys-at-law, outsourced accountants, credit institutions and others, were required
to report to the Registrar of Companies (RoC) cases in which investigations concluded
that the information on the client’s beneficial owner did not correspond to that reg-
istered with the RoC. The main rationale for the changes to the law is to transpose
Directive (EU) 2018/843 of the European Parliament and of the Council, or the so-called
AML (anti-money laundering) V Directive, and to implement the recommendations of
the Moneyval assessment.

Likewise, amendments to the Criminal Procedure Law were promoted. Following
the adoption of the draft law, amendments to the Administrative Offences Code were nec-
essary, providing for liability for failure to provide information to the State Revenue Service
(Criminal Procedure Law, 2005). It was also necessary to amend the Law on the State
Revenue Service, adding to the tasks of the State Revenue Service and the rights of its
officials to enable the State Revenue Service to ensure supervision and control of the non-
financial sector, and to re-issue or amend the regulations of the Cabinet of Ministers and
the Financial and Capital Market Commission (Saeima, 2022). Subsequently, the Criminal
Law was also amended several times.

In Latvia, there is no uniform approach and practice to money laundering; the issue
can be characterised by adaptation to circumstances and learning from every case. As
K. Dreimanis has pointed out, the old European countries have found the fulfilment of
the norms through many years of practice, while Latvia adopts good norms, translating
them and writing them into law, but there is no practice and experience in adequate
application of these norms, which is why strange situations arise. Attention should be
drawn to the fact that the Netherlands has gained a great deal of practical experience in
combating the laundering of money obtained from selling illegal drugs. Latvia has so far
had five Moneyval assessments; the first four were technical (compliance of the law with
the Directive), which produced good results, but as soon as the fifth assessment touched
on the efficacy of the operation of these norms, the assessment became unsatisfactory
(Kirsons, 2020).



S OC RATE S RSU elektroniskais juridisko zinatnisko rakstu zurnals 2022, NR. 2 (23)

Liene Neimane. Money Laundering Issues and Recent Trends

2 Impact of “Overhauls”

The Council of Europe (CoE) Convention on Laundering, also known as the Warsaw
Convention, binding from 1 June, 2010, Articles 9(5) and (6), which provide that Member
States shall ensure that prior or concurrent convictions, are not a prerequisite for a con-
viction for laundering and that a person may be convicted of laundering if it is proved
that the funds were obtained through the predicate offence without it being necessary
to prove precisely which crime the acquisition of the property is linked to. This is how
“stand alone” laundering entered the Latvian legal system. Thus, on 1 September, 2018,
amendments to Article 124 of the Criminal Procedure Law came into force, which was
supplemented by Part 7, which provides that in order to prove money laundering, it is
necessary to prove that the funds were criminally obtained, but it is not necessary to
prove which offence the funds were obtained from.

The amendments to the Criminal Procedure Law (which entered into force on
1 August, 2017) supplement Article 124 of the Criminal Procedure Law by lowering
the standard of proof from the classic “beyond reasonable doubt” to “preponderance of
the evidence”. The same amendments also shifted the burden of proof from the State to
the private party, uncharacteristic of criminal proceedings, by adding a new paragraph
3.1 to Article 126, which now provides that if a person involved in criminal proceedings
claims that property should not be considered as criminally acquired, the burden of proving
the lawfulness of the origin of the property in question lies with that person.

The annotation to the draft law states that the linguistic construction “in order
to prove money laundering, it must be proved that the funds were criminally obtained”
is ambiguous, which complicates its application, and such amendments are intended to
improve the application of the norm in “stand alone” cases of money laundering.

On 13 February, 2018, the US Treasury Department’s FinCEN published a notice on
Latvia’s AS ABLV Bank (Financial Crimes Enforcement Network, 2018). On 18 February,
2018, the Financial and Capital Market Commission (FCMC), at an extraordinary meeting
of its Supervisory Board, acting on the instruction of the European Central Bank (ECB)
No ECB-SSM-2018-FCMC-1, decided to temporarily impose payment restrictions on
ABLV Bank, prohibiting debit operations on customer accounts in any currency. In fact,
this decision meant that the bank was forced to start a self-liquidation process, which
resulted in freezing of funds of some non-residents (AS ABLV Bank was the largest bank
in Latvia servicing non-residents). Numerous investigations were launched, which were
reduced to criminal proceedings.

On 23 February, 2018, the Bank adopted a decision on non-availability of deposits in
AS ABLV Bank (hereinafter — the Company). In order to maximally protect the interests
of customers and creditors, on 26 February 2018, the shareholders of AS ABLV Bank at
an extraordinary meeting adopted a resolution on the bank’s self-liquidation, which was
formally approved by the FCMC by its decision of 12 June, 2018. The Company’s self-
liquidation initiated a self-liquidation process unprecedented not only in Latvia, but also in
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Europe. The aim of the self-liquidation was to satisfy the claims of the Company’s creditors
in full, unless there were legal obstacles to doing so. The Company’s assets exceeded its
liabilities, which was the most important precondition for the regulators (the European
Central Bank and the FCMC) to approve the self-liquidation process.

In practice, there are cases where a series of transactions, even nine years old, are
analysed in the context of a proposed case, in isolation from all other material in the case.
Such a fragmented approach prevents the possibility to fully provide the defence and
the attorney — representation. In this regard, several applications have been submitted to
the Constitutional Court with a request to assess the right to get acquainted with the case
materials, since according to Section 627(4) of the Criminal Procedure Law, the mate-
rials contained in the case on criminally acquired property are investigative secrets
and may be consulted by the proceeding director, the prosecutor and the court hearing
the case. The persons referred to in Section 628 of the Criminal Procedure Law may have
access to the materials in the case with the permission of the proceeding director and to
the extent determined by them. Section 627(5) of the Criminal Procedure Law provides
that the decision of the proceeding director to reject a request for access to the case file
may be appealed against to the district (city) court hearing the proceedings on proceeds
of crime. The court shall decide whether or not to uphold or reject the appeal in whole
or in part. The decision is not subject to appeal. In order for the court to decide whether
the access to the case file endangers the fundamental rights of other persons, the interests
of society or hinders the achievement of the aim of the criminal proceedings, the court
may request and inspect the criminal case file.

There are cases where the person has no status, no perpetrator has been identi-
fied, and there is only a probability that the funds (property) were obtained through
criminal means. This raises doubts as to whether this is indeed sufficient grounds
for declaring the funds (property) to have been obtained by crime. In the author’s
opinion, the problem is caused by the role of the “universal policeman”, which is cur-
rently operating within the pilot project (LSM.lv News, 2021). The idea itself may be
good, but aiming for quality cases, it is unlikely that an operative officer will be a good
investigator of economic cases.

This is not the only reason why court decisions are not always sufficient. A quality
case is based on time. Section 629(2) of the Criminal Procedure Law sets the time limit
for the court’s appointment — within 10 days of the decision of the proceeding director
being received by the court. In practice, it has been found that if a case is large and
the transactions in it (at least 100) have to be analysed, a rhetorical question remains
whether the decision will be of high quality and whether every argument will be really
considered; the practice shows the opposite.

After loud announcements, only on 21 November, 2019, the Saeima adopted amend-
ments to the law, where the fifth paragraph of Section 356 of the Criminal Procedure
Law was amended to read as follows: “If it is alleged that property has been criminally
acquired or is connected with a criminal offence, the proceeding director shall notify that
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person that within 45 days from the date of notification he/she may submit information
on the legality of the origin of the property concerned, and shall inform the person of
the consequences of failure to submit such information.”

With such amendments, Article 125 of the Criminal Procedure Law “Legal
Presumption of Fact” was amended (the amendments entered into force on 24 December,
2019, those proved effective at the beginning of 2020) by adding a third paragraph, which
states: “If a person involved in criminal proceedings is unable to explain reliably of the origin
of the property with which the laundering activities have been carried out, and the totality
of the evidence gives the proceeding director grounds for presuming that the property was
most likely criminally acquired, this shall be presumed to be proven.”

The author of the study can agree with the above-mentioned that there is still no
uniform case law on the fair settlement of property issues. In order to create a common
understanding of criminal offences among investigators, prosecutors and the courts,
the Financial Intelligence Service (FIU) developed a methodological material “Typologies
and characteristics of money laundering”, which states “According to Article 124(7) of
the Criminal Procedure Law, the investigation of money laundering (ML) can be carried
out independently, i.e. to prove ML, it is not necessary to prove specifically from which
criminal offence the funds were obtained. This means that the offence under Article 195 of
the Criminal Law may be investigated as a stand-alone or independent money laundering
offence based on circumstantial evidence indicating the criminal origin of the property,
typologies and characteristics of money laundering offences, as well as the failure of persons
to prove the lawful origin of the property” (Financial Intelligence Service Methodological
Material on Typologies and Characteristics of Money Laundering, 2020).

Both globally and in Latvia, at the end of 2021, a new trend of “stand-alone” or
the so-called autonomous or independent fight against money laundering emerged with
the changes to the Criminal Procedure and Criminal Law already mentioned above.
This crime was the subject of an international symposium (Ministry of the Interior of
the Republic of Latvia) for law enforcement authorities on “Current trends and future
challenges in combating money laundering”. The proposals and insights presented at
the conference can be used to improve stand-alone money laundering investigations,
which would create a common understanding between law enforcement authorities in
the investigation and prosecution of such crimes (Iekslietu ministrija, 06.10.2021).

Corruption is recognised as one of the main crimes generating “dirty money”
worldwide. It is unrealistic to prove every case of corruption, but it is very realistic to get
the dirty money out. Corruption is also predominantly what constitutes the autonomous
offence, or this so-called “stand-alone”.

Section 126(3)" of the Criminal Procedure Law provides that if a person involved
in criminal proceedings claims that property should not be considered as criminally
acquired, the burden of proving the lawfulness of the origin of the property in question
lies with that person. If a person fails to provide reliable information on the lawfulness of
the origin of the property within the prescribed time limit, that person shall be deprived
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of the possibility to obtain compensation for the damage caused to him/her in connection
with the restrictions imposed in the criminal proceedings on the disposal of that prop-
erty. Article 125 of the Criminal Law (legal presumption of fact) provides that it shall be
presumed that the property laundered has been criminally acquired if the person involved
in the criminal proceedings is unable to provide a reliable explanation of the lawful origin
of the property and if the totality of the evidence gives the proceeding director reason
to believe that the property is likely to have criminal origin.

3 Understanding and Weighing Evidence

In practice, the question of what constitutes sufficient evidence of the lawful origin
of the property in question on the part of the investigator, the prosecutor and the court
is a matter of debate.

For example, a person is gainfully employed and receives a salary. Criminal pro-
ceedings are initiated against that person without the person even knowing it. This fact
came to light when, during a vacation, the person went outside the borders of the Republic
of Latvia to visit their relatives in another country. At the border, the person was stopped
and told that the car had been declared stolen and that they should leave the car at
the border of the other country and continue on their own. At the border, the person
tried to prove that they were both the owner and the keeper of the car and that it was
impossible for them to steal the car themselves. The arguments did not help, as the fact
that the car was internationally wanted as stolen was substantially enough. The person
was left without a car at the border and without a means of subsistence at the same time,
because when the person contacted the investigator the next day, their bank accounts
were blocked, which prevented them from paying with a payment card. It was only after
their return to Latvia that the reason for the blocking of the bank accounts became clear,
which the person was only able to resolve on their arrival in Latvia.

Looking at the situation in conjunction with many other circumstances, one
wonders whether officials who are endowed with a certain level of power can really do
implausible things to a person and their right to a basic existence. On their return to
Latvia, they were asked, in accordance with Article 365 of the Criminal Procedure Law,
to provide information on the legality of the origin of the property in question (the pur-
chase of the car) within 45 days of the notification. The person did so, but the evidence
provided was insufficient in the opinion of the investigator.

Upon analysing this case, the author of the study returns to the question of what
the investigator considers to be sufficient evidence, whether bank statements of income
and the amount of a previous sale of a car received by a non-cash transfer are insufficient
evidence. It is often found that a threshold is crossed in the examination of sufficient
evidence, which escalates into an invasion of a person’s privacy. The author is confronted
with many different cases in practice, each one is different and the analogy is not appli-
cable, but investigators and prosecutors are of different opinion.
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Recently, this trend has become more and more frequent in practice: persons submit
all the documents on the lawful origin of the property in question, but the proceeding
director considers that the evidence submitted is insufficient. The impression is given that
the prosecutor does not have sufficient knowledge and understanding of the economic
substance of the transactions, so a decision is taken to declare the property as the proceeds
of crime and the cases are referred to court for adjudication. The observation shows that
the process promoters have insufficient knowledge of economic issues, as well as fear of
taking responsibility for declaring the property as legitimate. As a result of such behav-
iour, it can be concluded that Article 195 of the Criminal Code is an effective means of
depriving a person of their property, whether the decision is justified and weighty will
certainly be assessed by the European Court of Human Rights in the future.

Article 105 of the Satversme of the Republic of Latvia guarantees the right to
own property. The Constitutional Court of the Republic of Latvia, in describing Article
105, has indicated that this Article, on the one hand, provides for the State’s obliga-
tion to promote and support property rights, i.e., to adopt such laws as would ensure
the protection of these rights; on the other hand, the State also has the right to interfere
in the exercise of property rights within a certain scope and procedure (Constitutional
Court’s judgment, 2005).

On 31 March, 2021, the specialised Economic Court started its work. The main
objective of the establishment of the specialised court was to ensure high quality and
rapid handling of complex commercial disputes, economic and financial crimes, as well as
corruption cases, ensuring efficient and rational use of state budget funds. The Economic
Court has jurisdiction over specific commercial disputes and criminal cases of particu-
larly serious and serious crimes that cause significant damage to the business environment
and development of economy (Latvian Courts, 2021).

The Economic Court has jurisdiction over the offence of money laundering
(Criminal Code, 2017, Art. 195). It also hears cases which are distinguished and heard
under Chapter 59 of the Criminal Procedure Law — proceedings for proceeds of crime
(Criminal Procedure Law, 2005).

The proceedings for criminal property provided for in Chapter 59 of the Criminal
Procedure Law correspond to the doctrine-recognised term for such special proceed-
ings — “proceedings in rem” or “proceedings against the thing” (Kirsons, 2020).

Following the amendments to the mentioned laws and the establishment of
the Economic Court, a wave of criminal proceedings and numerous decisions on the sei-
zure of assets (including cash accounts) was initiated, which were later referred to court
under Chapter 59 of the Criminal Procedure Law.

Despite the long history, persons (non-residents) have to prove the origin of funds
for events going back 10 or even 20 years. Importantly, the different legal frameworks
in different jurisdictions often lead to confusion as to why certain proof is required
when a different legal framework had been in force at the time in the country where
the transaction took place. In practice, the author of the study has found that, when
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assessing events in court dating 10 or 20 years back, both the court and investigation
assess transactions and documents supporting them, not according to the law in force
at the time of the investigation, which has no retroactive effect, but already according to
the law in force at the time the case is being examined.

It is also a coincidence that a large number of criminal proceedings were initiated
between one and five months after the entry into force of Article 365 of the Criminal
Procedure Law and the amendments to Article 125 of the Criminal Law. Moreover,
almost all persons against, whom criminal proceedings have been initiated, are customers
of LAS ABLV and other banks. Whether this is coincidence or contingency remains
an open question.

Prosecutor General J. Stukans expressed the opinion that “...] with current under-
standing one cannot judge 5 or even 10 and 20 year-old events of the past |[...], although
confiscation of property will not be applied for events that took place in the distant past |...].”

He also believes that the competence of officials — investigators, prosecutors and
judges — is the most important factor in this situation. Currently, the easiest way is for
the authorities to initiate criminal proceedings and seize the account with the money,
so that the money can be “held” for two years, but the investigation should actively work
on the grounds. This is a misunderstanding, because before the state seizes and charges
something, it has to collect evidence that shows the money is linked to a criminal offence
or criminal origin (Kirsons, 2020).

4 Impact of Legislative Changes on National Law

The European Court of Human Rights has recognised that there are common
European and international legal standards that encourage the confiscation of property
related to serious criminal offences such as corruption, money laundering and drug
trafficking offences (Telbis and Viziteu vs. Romania, 2018).

Article 3(1) of the Warsaw Convention obliges Council of Europe Member States
to adopt such laws, regulations and other measures as may be necessary to enable them
to confiscate the instrumentalities and proceeds of crime or property the value of which
corresponds to the value of the proceeds of crime and the laundered property. Similarly,
Article 12((1)a) of the Palermo Convention obliges its Contracting Parties to take the nec-
essary measures, to the greatest extent possible under their domestic legal systems, to
enable them to confiscate the proceeds of crime, i.e. the proceeds of the offences covered
by this Convention, or property the value of which corresponds to the value of those
proceeds.

Article 5(1) of the Vienna Convention obliges States to take the necessary measures
to confiscate the proceeds of the offences referred to in Article 3(1) of the Convention.
Recommendation 4 of the Financial Action Task Force, which develops and promotes
policy frameworks, including frameworks to protect the global financial system against
money laundering on confiscation and provisional measures, also states that States
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should consider establishing measures whereby the proceeds or instrumentalities of
crime can be confiscated without criminal conviction (Confiscation of Cash and Property
in Bribery, 2018).

In the Republic of Latvia, there is a right to appeal against a decision on confisca-
tion of property taken by a regional court in accordance with Chapter 59 of the Criminal
Procedure Law, if the district (city) court has taken a decision to terminate the proceed-
ings for proceeds of crime as provided in Section 630(2) of the Criminal Procedure Law,
in conjunction with the provisions of Directive 2014/42/EU.

There are different views on the implementation of Directive 2014/42/EU of
the European Parliament and of the Council of 3 April, 2014 (on the freezing and confisca-
tion of instrumentalities and proceeds from crime in the European Union) in the applica-
tion of the Criminal Procedure Law.

Chapter 59 of the Criminal Procedure Law “Proceedings on Criminally Acquired
Property”, currently provides for a two-stage trial. The first instance is the Court of
Economic Affairs, the second instance is the Riga Regional Court, whose decision is
final and cannot be appealed. The current procedure does not comply with paragraphs 6
and 8 of Directive 2014/42/EU of the European Parliament and of the Council of 3 April,
2014, which states that the current system is incomplete due to differences in laws of
the Member States (Directive 2014/42/EU).

On 4 December, 2020, the Ombudsman’s Office announced the initiation of
a review case on the alleged violation of Article 92 and Article 105 of the Satversme of
the Republic of Latvia in relation to the right to appeal in court against a court decision,
which was the first and only decision on confiscation of property in a case.

On 8 December, 2020, a submission was made to the Subcommittee on Criminal
Justice Policy of the Legal Affairs Committee of the Saeima of the Republic of Latvia,
outlining the circumstances of the opening of an investigation case against the Latvian
Ombudsman. On 26 January, 2021, a meeting of the Subcommittee on Criminal Law
Policy of the Law Commission of the Saeima was held, the agenda of which was “Chapter
59 of the Law on Criminal Procedure — Proceedings for Proceeds of Crime”. The par-
ticipants of the session — MPs and professionals, including the Prosecutor General,
representatives of the Supreme Court, representatives of the Ministry of Justice, repre-
sentatives of the Ministry of the Interior, prosecutors, sworn advocates — each expressed
their vision on the possible directions for improvement of the procedure provided for in
Chapter 59 of the Criminal Procedure Law. However, due to the limited time allocated
for the meeting, the problems identified by the advocate were not fully discussed and
debated (Saeima, 2021).

Given that the Criminal Procedure Law does not provide for the right to appeal
against a decision of a regional court in proceedings for criminal property, even if it is
the first and only decision on confiscation of a private person’s property in the case,
a complaint was lodged with the European Commission on 20 August, 2020 for infringe-
ment of European Union law on the ground that the Republic of Latvia has not correctly
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implemented Article 8(6) of Directive 2014/42/EU pursuant to Article 288, third para-
graph, of the Treaty on the Functioning of the European Union. According to a notifica-
tion dated 9 September, 2020, the European Commission has registered the complaint.

Article 8(6) of Directive 2014/42/EU requires Member States to ensure that persons
subjected to confiscation have an effective opportunity to appeal against such confisca-
tion orders. The Directive analyses the concept of confiscation, which is the definitive
deprivation of property ordered by a court in relation to a criminal offence. Council
Framework Decision 2006/783/JHA of 6 October 2006 on the application of the principle
of mutual recognition to confiscation orders defines what constitutes a confiscation
order. It is a final penalty or measure imposed by a court in connection with a criminal
proceeding for an offence or offences, which provides for the definitive confiscation of
property. It is clear from this definition that the decision on confiscation of property can
only be court-ordered, emphasised Mr Voronko (Voronko, 2021).

Special confiscation of property is the compulsory forfeiture to the State of prop-
erty obtained by crime or the object of the commission of a crime, or property related
to a crime (Criminal Law, 1999) without compensation. Special confiscation of property
under Article 70 of the Criminal Case is not a criminal sanction, but an independent
criminal law institute, which in criminal law theory is counted among other criminal
law coercive measures. Unlike a criminal penalty, special confiscation of property is not
imposed on a person for a specific criminal offence committed by them but is nevertheless
related to the criminal offence committed by them and may also be imposed on other
persons (both natural and legal persons) in cases provided for by law. The legal doctrine
has expressed the opinion, which has been shared by the Criminal Cases Department
of the Senate of the Supreme Court in Case No. SKK-234/2012, that confiscation of
criminally acquired property, unlike confiscation of property, cannot be recognised as
punishment in the classical sense, because confiscation of criminally acquired property
results in forfeiture of benefits that are not due to the person at all (Criminal Case No.
SKK-234/2012).

The Warsaw Convention states in its preamble that the fight against serious crime,
which has become a growing international problem, must be fought at international
level using modern and effective methods. One of these methods is to deprive crimi-
nals of the proceeds and instrumentalities of crime. The preamble to the Directive also
states that the most effective way of combating organised crime is to provide for strict
legal consequences for the commission of such crimes and for the effective detection,
freezing and confiscation of the instrumentalities of a crime and the proceeds of a crime.
The legitimate aim of confiscation of property obtained by crime can thus be defined as
the removal of property obtained by criminal means from the legal civil circulation in
order to prevent its further circulation and the commission of further criminal offences
and to reduce the financial incentive to commit criminal offences.

In the Palermo Convention, the Vienna Convention and the Directive, “confisca-
tion” means seizure of property pursuant to a decision of a court or other competent
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authority. Under the Warsaw Convention, “confiscation” means a penalty or measure
imposed by a court following proceedings in respect of an offence or offences and
resulting in deprivation of property. The substantive rules on special confiscation of
property are regulated in Chapter VIII “Special Confiscation of Property” of the Criminal
Case, which were incorporated into the Criminal Case by the Law “Amendments
to the Criminal Law”, which entered into force on 1 August, 2017 (Criminal Case
No. SKK-234/2012).

It follows from Article 70 of the Criminal Law that the essence of confiscation
of property obtained by crime, the object of the commission of a criminal offence or
property connected with a criminal offence is the compulsory forfeiture of the prop-
erty to the State for no consideration. The decision to declare property as criminally
acquired may be taken by an investigator during a pre-trial investigation, by a prosecutor
at the conclusion of criminal proceedings, or by a court with a final decision in a criminal
case, when considering the merits of the case. The proceedings for criminally acquired
property are characterised by the fact that in these proceedings the guilt of a person is
not established, but the criminal origin of the property or its connection with a criminal
offence is decided (Constitutional Court’s judgment, Case No. 2016-13-01, 2017).

From the findings, the author of the study can conclude that there are problems
in the development of uniform case law, in understanding of what exactly criminally
acquired property is and in which cases it should be confiscated and when it should be
returned to the owner. There is a lack of understanding of the meaning of Chapter 59 of
the Criminal Procedure Law and its application in practice. In order to bridge the gap
between the divergent practices of the Member States and to reduce future claims against
the Latvian State for unjustified confiscation of property based on poor understanding
of the application of criminal procedural rules, it is necessary to establish a working
group of EU Member States to develop guidelines on the precise application of these
rules in practice.

Article 73 of the German Criminal Code provides for the confiscation of criminal
assets for the benefit of the State. Nevertheless, the confiscation of criminal property for
the benefit of the State is limited to what is necessary to compensate the victims. Where
the offence has been committed in the interests of other persons and those other persons
have benefited financially from the offence in question, the confiscation of the proceeds
of crime shall be directed against the property of those other persons. Germany also
provides for the possibility to recover from the perpetrator the monetary equivalent of
the value of the proceeds of crime if confiscation of the object in question is not possible.
According to Article 76 of the German Criminal Code, in cases where it is not possible
to prosecute or convict a particular person for a punishable offence, it is also possible
to decide separately on the confiscation of the object or its value (German Criminal
Code, 1998).
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Conclusions

Pursuant to Article 5 of the Law on the Bar of the Republic of Latvia, advocates are
persons belonging to the judicial system for conducting cases in any court of the Republic
of Latvia and pre-trial investigation institutions of the choice of the parties, the accused
and other participants (clients) in the case and on their behalf, as well as in cases pre-
scribed by law on behalf of court presidents, heads of pre-trial investigation institutions
and the Latvian Council of Sworn Advocates. Lawyers also provide other legal assistance
in accordance with the procedure established by law. If lawyers are persons belonging
to the judicial system, it is reasonable for a lawyer to also have the possibility to get
acquainted with all the case materials in a given case, and not merely with the randomised
case materials at the discretion of the instigator of the proceedings. Such an approach
would ensure the right to a fair trial, full and high-quality defence and possibly promote
uniform case law.

It should be noted that, pursuant to Articles 6, 10 and 48 of the Law on Advocacy
of the Republic of Latvia, an advocate is granted the right to access restricted information
necessary for the full and timely protection of the legal interests of the client at any stage of
the proceedings. A legitimate question then arises as to why the lawyer is denied access to
all the case files, thereby denying the right to information and to the full and timely pro-
tection of the client’s legal interests. For example, in Germany, the Netherlands and other
EU Member States, a lawyer has every right to inspect the case files, including the secrets
of the investigation, in order to ensure that the law of criminal procedure is applied fairly
and to ensure a high-quality and complete defence. It is noteworthy that a lawyer who
is familiar with the investigation secret is aware that this information and documents
cannot be disclosed to the client. It is possible that the introduction of such a system
in the laws and regulations of the Republic of Latvia would contribute to the quality of
criminal proceedings, ensuring their compliance with the purpose of the law.

1. There is no uniform practice and approach in analysing, assessing and reviewing
cases of alleged money laundering and proceeds of crime. There is no uniform
evaluation of evidence.

2. Events that are five, ten or twenty years old are judged by the law currently in
force, not by the law in force at the time the transaction was concluded.

3. A recurring problem in many cases before the courts is the setting of an exami-
nation period, which is often not set at all or is arbitrarily extended.

4. Expediency of seizure of property is important before taking evidence of illegal
origin of money.

5. The current procedure (two-tier court) does not comply with Article 8(6)
of Directive 2014/42/EU of the European Parliament and the Council of 3
April, 2014.

6. The instigators of the proceedings must communicate with the owners of
the property affected. A person cannot fully prepare for a trial if no questions
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have been asked by the moving party for two years, and questions are raised
at the hearing that have never been mentioned in any procedural docu-
ment before.

7. Procedures, time limits and thresholds of proof should be laid down for the dura-
tion of the retention of documents, taking into account the country in which
the transactions took place. The personality of the owner of the property
affected, the time period in question, the type of business must be consid-
ered, as in many countries accounting documents are kept for 3—5 years, while
the proceeding director asks for explanations of transactions and evidence for
transactions as far as 9 years back.

8. If the owner of the affected property has to explain the lawful acquisition of
the property, he or she needs to understand which transactions are rising sus-
picions in order to be able to fully defend their affected interests.

9. Itis not legal to investigate the case and seek evidence from unofficial sources
(various websites). Evidence must be established in accordance with the Criminal
Procedure Act.

10.Denying full access to the case file denies the rights of the defence, as it is
impossible to defend against what is not known.

11. When analysing confiscation options in other countries, there is no single “for-
mula”, due to different judicial systems, laws and values.

In order to have grounds for criminal proceedings, submission of the neces-
sary information and its acceptance as reliable and substantiated must be clearly and
comprehensibly defined. Such cases where, due to lack of knowledge, no evidence is
reliable and everything is obtained criminally must be eradicated. It is high time to
understand cases and be able to assess the facts, which may serve as sufficient grounds
for closing a case.
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Abstract

COVID-19 pandemic in Latvia has activated several types of criminal threats. Their
range also included criminal threats to the administration existing in Latvia, which have
been explored in detail in this article.

The author has highlighted three topical groups of criminal threat in the field
of administrative order: 1) threats, expressed as counter-activities against the person,
who participates in elimination or termination of illegal commitment driven towards
COVID-19 restrictions; 2) threats expressed as violations of the procedure determined
for processing of documents in the field of COVID-19 restrictions; 3) threats expressed
as violation of special regulations in the field of COVID-19 restrictions.

Having paid attention to each separate group, the author has studied not only
the case law, but also amendments to the Criminal Law planned and implemented by
the legislator, analysing the positive and negative aspects of the amendments.

The study revealed that the repressive approach of the state, implemented within
the framework of control of the restrictions for spread of the COVID-19, lead to the situ-
ation, where not only the need was discussed to recognise the offences not yet deemed
as criminally punishable, but where the legislator still considered it necessary to supple-
ment the special part of the Criminal Law with new norms, thus expanding the types of
expression of criminal offences.

Keywords: administrative order, criminal threat, resistance, compatible certificate,
restrictions and duties, repression.
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levads

Covid-19 pandémijas laika daudzas valstis, ari Latvija, tika ieviesti dazadi cilvek-
tiesibu ierobezojumi un iedzivotajiem noteikti vairaki pienakumi, kas bija orientéti
uz infekcijas straujas izplatibas apturésanu. Latvija, pieméram, bija noteikta koman-
dantstunda (majséde), pienakums konkrétas vietas nésat sejas aizsargmasku un ievérot
distanci, savukart péc vakcinacijas uzsaksanas tika izveidoti ari sertifikati, kurus vajadzéja
uzradit, apmekléjot noteiktas vietas, ka ari vajadzéja ievérot citus ierobezojumus — tas
viss tika aktivi kontroléts.

Sis kontroles apjomu spilgti raksturo 2021. gada 13. janvari Saeimas Aizsardzibas,
iekslietu un korupcijas novérsanas komisija sniegta Iekslietu ministrijas parlamentaras
sekretares Signes Boles informacija par majsédes noteikumu un ierobezojumu ievéro-
$anu. Vina noradjija, ka no 8. lidz 10. janvarim nakts laika tika parbauditas 12 553 per-
sonas, uzsakti 1144 administrativo parkapumu procesi, 2599 personam doti preventivie
noradijumi. Turklat tika sagatavoti 290 zinojumi administrativa parkapuma procesa
uzsaksanai, parbaudés uz ielam tika konstatétas 9604 personas, kam bija apliecinajumi
(Latvijas Republikas Saeimas Aizsardzibas, iekslietu un korupcijas novérsanas komisija:
2021. gada 13. janvara sédes ieraksts no 28. minates 20. sekundes). Tikai vienas nedélas
nogales nakts laika tiesibaizsardzibas iestazu darbinieki, lai atklatu parkapumus, apturéja
vairakus tukstosus cilvéku.

Sadas plasas tiesibaizsardzibas iestazu aktivitates neizbégami radija atsevisku cil-
véku neapmierinatibu, kas dazkart parauga aktivas prettiesiskas darbibas, ari apdraudot
parvaldibas kartibu. Vinu riciba izpaudas gan ka preto$anas pieprasijumam ievérot
ierobezojumus, gan ka méginajumi citadi apiet un neievérot kartibu, kas bija ieviesta
Covid-19 izplatibas ierobezosanai. Rezultata so nodarijjumu apkarosana bija jasastopas
ariar kriminaltiesiskiem jautajumiem, kurus vajadzéja risinat likumdevéjam, lemjot par
nepieciesamibu grozit Kriminallikuma normas. Janorada, ka noziedzigi nodarijumi, kas
apdraud parvaldibas kartibu, ir ietverti Kriminallikuma 22. nodala.

Kriminaltiesibu eksperts Aivars Niedre $os noziedzigos nodarijumus ir nosaciti
iedalijis Cetras grupas:

1) pretdarbiba varas un citam valsts institacijam;

2) oficialo dokumentu virzibai noteiktas kartibas apdraudéjumi;

3) apdraudéjumi, kas izpauzas specialu noteikumu parkapsana;

4) citi noziedzigi nodarijumi pret parvaldibas kartibu (Kriminaltiesibas. Seviska

dala, 2009, 659).

Izmantojot gramatisko, sistémisko, vésturisko, ka ari teleologisko Kriminallikuma
normu interpretacijas metodi un Aivara Niedres izveidoto iedalijumu, $aja raksta
tiek analizéti $adi Covid-19 pandémijas aktualizétie parvaldibas kartibas noziedzigie
apdraudé&jumi:

1) apdraudéjumi, kas izpauzas ka pretdarbiba personai, kura piedalas pret Covid-19

ierobezojumiem vérsta prettiesiska nodarijuma novérsana vai partrauksana;
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2) apdraudéjumi, kas izpauzas ka dokumentu virzibai noteiktas kartibas Covid-19

ierobezojumu joma parkap$ana;

3) apdraudéjumi, kas izpauzas ka Covid-19 ierobezojumu joma noteikto specialu

noteikumu parkapsana.

Pétifjuma gaita tika mekléta atbilde uz jautajumu, vai Sie apdraudéjumi kluva par
iemeslu dekriminalizacijai? Atbilde uz $o jautajumu ir mekléta, analizéjot tiesu praksi,
vados$o pétnieku, tostarp Valentijas Liholajas un Andreja Judina, atzinas, ka ari likumu
jaunrades ietvaros izstradatajos dokumentos, pieméram, likumprojektu anotacijas snieg-
tajos pamatojumos.

1. Pretdarbiba personai, kura piedalas
pret Covid-19 ierobezZojumiem vérsta prettiesiska
nodarijuma novérsana vai partrauksana

Kriminallikuma 270. panta nosaukuma ir noradits, ka I norma ir par pretosanos
varas parstavim vai citai valsts amatpersonai. Sa panta dispozicija ir paredzéta atbildiba
par pretosanos ne tikai varas parstavim, bet jebkurai personai, ja ta piedalas noziedziga
vai cita prettiesiska nodarijuma novérsana vai partrauksana, vai “par $o personu pie-
spiesanu izpildit acimredzami prettiesiskas darbibas”. Attiecigi, ja persona piedalas pret
Covid-19 ierobezojumiem vérsta jebkura prettiesiska nodarijuma, ari administrativa
parkapuma, novérsana vai partrauksana, tad pretdarbiba $ai personai var tikt kvalificéta
ka Kriminallikuma 270. panta paredzétais noziedzigais nodarijums. Turklat janem veéra,
ka Kriminallikuma 270. panta kriminalizéta ir tikai pretosanas, kas izdarita, lietojot
vardarbibu vai piedraudot ar vardarbibu (Kriminallikums, 1998, 270. pants).

Pieméri par pretosanos Covid-19 dé] noteiktajiem ierobezojumiem ir atrodami tiesu
praksé. Zemgales rajona tiesas 2022. gada 16. marta sprieduma lieta Nr. 11390029821
noziedziga nodarijuma apraksta ir noradits, ka Valsts policijas Zemgales regiona parvaldes
Kartibas policijas biroja Patrulpolicijas nodalas Satiksmes uzraudzibas rotas jaunakie
inspektori péc izsaukuma ieradas veikala un piegaja pie personas, kura atradas veikala
telpas alkohola ietekmé un bez sejas aizsargmaskas, un $I persona vardarbigi pretojas
(lieta ir $is personas vardarbigas pretosanas apraksts) (Zemgales rajona tiesas 2022. gada
16. marta spriedums lieta Nr. 11390029821).

Ari komandantstundas neievérosana dazkart noveda pie vardarbigas pretosanas.
Zemgales rajona tiesas 2021. gada 19. aprila sprieduma lieta Nr. 11200003621, pieméram,
ir nodarijuma (vardarbigas pretosanas) apraksts, kura izklastita ari pretosanas prieks-
vesture: “2021. gada 5. februari ap plkst. 22.45 Dobeles novada [vietas nosaukums] Valsts
policijas Zemgales regiona parvaldes Dobeles iecirkna Kartibas policijas nodalas inspek-
tors, valsts amatpersona, kurs saskand ar likuma “Par policiju” 22. pantu uzskatams par
valsts varas parstavi, biidams gerbies policijas formas térpa, pildija tam uzliktos piena-
kumus, veicot patrulésanu sakara ar Ministru kabineta rikojumu Nr. 655 “Par drkartéjas
situdcijas izsludinasanu” par to, ka iedzivotajiem laika posma no plkst. 22.00 lidz 05.00
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ir aizliegta parvietoSands un ir piendkums uzturéties sava dzives vieta. Patrulésanas
laika inspektors, valsts amatpersona, konstatéja, ka apdzivota vieta [vietas nosaukums]
parvietojas pers. A., tadeéjadi izdarot likumparkapumu” (Zemgales rajona tiesas 2021. gada
19. aprila spriedums lieta Nr. 11200003621). Talak seko vardarbigas preto$anas apraksts.

Seit minétie tiesu prakses pieméri bija par vardarbigas preto$anas gadijumiem.
Tacu krietni lielaks ir nevardarbigu konfliktu skaits, turklat to kluva aizvien vairak. Sada
atzina pausta lekslietu ministrijas 2021. gada zinojuma: “Pédéja laika, amatpersonam
pildot dienesta pienakumus, veicot valsti noteikto Covid-19 izplatibas ierobezojumu kon-
troli, arvien biezak nakas saskarties ar gadijumiem, kad pret viniem publiska vieta tiek
izradita neciena, tiek aizskarts likumsargu gods un ciena. Pieméram, amatpersonas tiek
aizskartas, lietojot rupjus un necenzétus vardus, tiek sanemti draudi inficét ar Covid-19.
Ipasi minétas darbibas izpaudas rikotajas akcijas pret valsti noteiktajiem epidemiolo-
giskas drosibas pasakumiem un pret Covid-19 vakcindciju.”

Sads situacijas raksturojums tika sniegts likumprojekta “Grozijums Kriminallikuma”
sakotnéjas ietekmes novértéjuma zinojuma (anotacija), kas pamatoja nepieciesamibu
papildinat Kriminallikumu ar 271.! pantu “Varas parstavja goda un cienas aizskarsana”.
Iekslietu ministrijas piedavataja normas redakcija ir paredzéta kriminalatbildiba “par
varas parstavja goda un cienas aizskarsanu, ja tas izpilda tam uzliktos dienesta piena-
kumus sabiedriskas kartibas, drosibas un valsts robezZas apsardzibas joma” (Likumprojekts
“Grozijums Kriminallikuma”, 2021).

Salidzinot piedavato jauno normu ar Kriminallikuma 270. panta jau noteikto, var
secinat, ka piedavata norma paredz aizsargat tikai varas parstavju godu un cienu, bet
citu personu, kuras piedalas noziedziga vai cita prettiesiska nodarijuma novérsana vai
partrauks$ana, aizsardziba norma nav paredzéta.

Japiemin, ka lidz 2004. gada 1. februarim kriminalatbildiba par varas parstavja un
citas valsts amatpersonas goda un cienas aizskarsanu bija paredzéta Kriminallikuma
271. panta, kas ari sasaurinaja cietuso klastu tikai lidz varas parstavjiem vai citam valsts
amatpersonam. Proti, kriminalatbildiba bija paredzéta par neslavas cel$anu varas par-
stavim vai citai valsts amatpersonai vai to goda aizskar$anu sakara ar $im personam
uzlikto pienakumu pildisanu.

Tacu Latvijas Republikas Satversmes tiesa 2003. gada 29. oktobra sprieduma
lieta Nr. 2003-05-01 noradija uz nepieciesamibu vél vairak sasaurinat cietuso klastu,
noradot, ka: “/TJiesa nav guvusi apstiprinajumu tam, ka visas krimindltiesibas lieto-
tajam jédzienam “valsts amatpersona” atbilstosas amatpersonas patiesam veic tadus
piendakumus, kas prasitu ipasu valsts aizsardzibu. Tadeéjadi apstridétaja tiesibu norma
noteikts parak plass aizsargajamo amatpersonu loks” (Latvijas Republikas Satversmes
tiesa: 2003. gada 29. oktobra spriedums lieta Nr. 2003-05-01).

lekslietu ministrijas piedavataja Kriminallikuma 271.! panta redakcija aizsargajamo
amatpersonu loks ir sasaurinats. Taja noradits uz varas parstavi, kurs izpilda tam uzliktos
dienesta pienakumus sabiedriskas kartibas, drosibas un valsts robezas apsardzibas joma.
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Jautadjumam, vai japaredz kriminalatbildiba par varas parstavja goda aizskar-
$anu, tika veltits zurnala “Jurista Vards” 2021. gada 23. februara numurs. Taja Latvijas
Universitates profesore Valentija Liholaja (Vai sekos kliidas labojums: viedoklis diskusija par
Kriminallikuma 271. panta atjaunosanu, 2021, 15-20), ka ari Iekslietu ministrijas parstavji
Signe Bole un Maksims Minejevs (Kapéc jaatjauno Kriminallikuma norma par varas par-
stavja goda un cienas aizsardzibu, 2021, 8—13) analizéja Kriminallikuma 271. panta izslég-
$anas vesturiskos aspektus un pamatoja valsts parstavju goda un cienas kriminaltiesiskas
aizsardzibas nepieciesamibu. Savukart Saeimas deputats Andrejs Judins (Par priekslikumu
paredzét kriminalatbildibu par varas parstavja goda aizskarsanu, 2021, 13-14) apsaubija
analizéto nodarijuma kaitiguma atbilstibu noziedzigam nodarijumam.

Sliecos pievienoties Andreja Judina pozicijai, jo valsts parstavja goda un cienas
aizskarsana nebutu vértéjama ka kaitigaks nodarijums par amatpersonas likumigo pra-
sibu nepildisanu vai amatpersonas darbibas traucésanu, par ko administrativa atbildiba
paredzéta Administrativo sodu likuma par parkapumiem parvaldes, sabiedriskas kartibas
un valsts valodas lietosanas joma 4. panta.

Rezumeéjot izklastito, jasecina, ka Covid-19 izplatibas ierobezojumu kontroles
ietvaros istenota valsts represiva pieeja noveda pie situacijas, kura tika apspriesta nepie-
cieSsamiba atzit vél nekriminalizétus nodarijumus par kriminali sodamiem.

2. Dokumentu virzibai noteiktas kartibas parkapsana
Covid-19 ierobezojumu joma

Covid-19 pandémija aktualizéja ari parvaldibas kartibas apdraudéjumu, kas ne
tikai noveda pie jaunu nodarijumu kriminalizacijas apspriesanas, bet ari rezultéjas ar
jauna noziedzigu nodarijumu sastava ieviesanu. Tas ir saistits ar dokumentu virzibai
noteiktas kartibas parkapsanu.

2021. gada 21. oktobri Latvijas Republikas Saeimas deputati Andrejs Judins, Juris
Jurass, Juris Pace, Raivis Dzintars un Anda Caksa iesniedza likumprojektu Nr. 1211/Lpl13,
kura sakotnéji paredzéja Kriminallikumu papildinat ar 140.! pantu “Viltota sadarbspéjiga
sertifikata iegadasanas un izmantosana”. Respektivi, deputati uzskatija, ka $is nodarijums
apdraud personas veselibu, tadél to ieklava Kriminallikuma 13. nodala.

Pamatojot Kriminallikuma grozijumu nepieciesamibu, likumprojekta anotacija
tika noradits, ka Kriminallikuma 275. panta ir paredzéta atbildiba par dokumentu vil-
tosanu un viltota dokumenta realizé$anu, un izmantosanu. Apspriezot ar tiesibsargajo-
$ajam institacijam aktualo situaciju par viltotu sadarbspéjigu sertifikatu realizésanu un
izmanto$anu, deputati konstatéja, ka personu sauksanai pie kriminalatbildibas japierada
vakcinacijas sadarbspéjiga sertifikata izmantosanas fakts vai vismaz gatavosanas vai
méginajums to darit. Neparprotami skaidrs, ka viltota sadarbspéjiga sertifikata izman-
tosanas fakta konstatésana ir apgratinosa un ta iegddasanas notiek noltka izmantot
viltotu dokumentu. Lai efektivi izmantotu tiesibaizsardzibas institiciju kapacitati, ka
ari novérstu nelikumigas darbibas, kuras var izraisit smagas sekas (cilvéku inficésanos
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ar smagu slimibu), ir nepiecieSsams paredzét kriminalatbildibu par sadarbspéjiga ser-
tifikata iegadasanos (Likumprojekta “Grozijumi Kriminallikuma” anotacija, Nr. 1211/
Lpl13, 2021).

Apspriezot $os grozijumus Tieslietu ministrijas pastavigaja Kriminallikuma darba
grupa, tika sagatavots priekslikums, kas iesniegts Latvijas Republikas Saeimai. Taja bija
ieteikums ietvert $o noziedzigo nodarijumu Kriminallikuma 22. nodala. Darba grupa seci-
ndja, ka darbibas, kas saistitas ar viltota sertifikata iegiisanu un glabasanu, primari apdraud
Kriminallikuma 22. nodala aizsargatas intereses, proti, parvaldibas kartibu, un ir saistitas
ar viltotu dokumentu apriti, par ko jau ir paredzéta kriminalatbildiba Kriminallikuma
275. panta. Turklat Kriminallikuma 275.1 panta ari ir definéts noziedzigs nodarijums, kas
saistits ar prettiesisku dokumenta iegisanu, proti, taja paredzéta kriminalatbildiba par
personu apliecinosa dokumenta iegiSanu, izmantojot citas personas datus. levérojot minéto,
kriminalatbildiba par viltota sertifikata iegisanu un glabasanu ir nosakama Kriminallikuma
275.2 panta (Latvijas Republikas Tieslietu ministrijas véstule “Par priekslikumiem likum-
projektam “Grozijumi Kriminallikuma” (Nr. 1211/Lp13) pirms otra lasijuma”).

So priekslikumu Latvijas Republikas Saeima atbalstija un Kriminallikumu papil-
dinaja ar 275.2 pantu, kas stajas speka 2021. gada 14. novembri (Likums “Grozijumi
Kriminallikuma”, 2021, 1. pants). Minétaja norma paredzéta kriminalatbildiba par vil-
tota sadarbspéjiga vakcinacijas, testéSanas vai parslimosanas sertifikata iegisanu vai
glabasanu.

Piedavaju modelét $adu situaciju: uz arstniecibas iestadi vakcinéties atnak persona
un uzrada cita cilvéka personibu apliecinoso dokumentu, rezultata cits cilvéks sanem
sadarbspéjigu vakcinacijas sertifikatu. Analizéjot $o situaciju, janoveérté, vai vakcinas
sanémeéja nodarijums ir noziedzigs.

lesakuma vértéjumam japaklauj $is personas izdarita nodarijuma kvalifikacija
péc Kriminallikuma 274. panta pirmas dalas. Saja norma paredzéta atbildiba par doku-
menta, kas pieskir tiesibas vai atbrivo no pienakumiem, nolaupisanu. Ka zinams, viens
no nolaupisanas veidiem ir krapsana, kura launpratigi tiek izmantota uzticé$anas, vai
ari dokuments tiek iegits ar viltu. Problematiku $aja kvalifikacija rada fakts, ka iegtto
dokumentu (vakcinacijas sertifikatu) likumdevéjs Kriminallikuma 275.2 panta nodévéja
par viltotu, nevis nolaupitu. Nemot véra minéto, apsaubama ir $adas prakses ilgtspéja
péc minéto normu grozijumu izdarisanas.

Cits kvalifikacijas variants varétu but atbilstigs Kriminallikuma 275. panta pirmajai
dalai, kura paredzéta kriminalatbildiba par dokumenta, kas pieskir tiesibas vai atbrivo no
pienakumiem, vilto$anu. Proti, nemot véra, ka personas, kas veica vakcinaciju un vélak
registréja datus sertifikata sanemsanai, nekonstatéja cita cilvéka personibu apliecinosa
dokumenta uzradi$anas faktu, vinu nodarijuma nav konstatéjama noziedziga nodarijuma
subjektiva puse. Savukart ta persona, kura vakcinu sanéma, domajams, ir atzistama par
viltosanas izdaritaju saskana ar Kriminallikuma 17. pantu, kura paredzéts, ka par nozie-
dziga nodarijuma izdaritaju uzskatama ne tikai ta persona, kas noziedzigo nodarjjumu pati
tiesi izdarijusi, bet ari persona, kura izdari$ana izmantojusi citu personu, kura saskana
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ar Kriminallikuma nosacijumiem nav saucama pie kriminalatbildibas. Attiecigi persona,
kura saskana ar Kriminallikuma nosacijumiem nav saucama pie kriminalatbildibas, ir
persona, kas veica vakcinaciju, un persona, kura registréja datus sertifikata sanemsanai.

Jaatzist, ka abi kvalifikacijas varianti pastavéja lidz 2021. gada 14. novembrim, kad
spéka stajas Kriminallikuma 275.2 pants. Péc grozijumiem Kriminallikuma (turpinot
vértét Seit modeléto nodarijumu) personu var saukt pie kriminalatbildibas gan ka
Kriminallikuma 275.2 panta paredzéta noziedziga nodarijuma izdaritaju, proti, par viltota
sadarbspéjiga vakcinacijas sertifikata iegtisanu, gan ka lidzdalibnieku Kriminallikuma
275.2 panta paredzéta noziedziga nodarijuma izdarisanu, proti, ka viltota sadarbspéjiga
vakcinacijas sertifikata iegtiSanas atbalstitaju, atsaucoties uz Kriminallikuma 20. panta
ceturto dalu. Ja par pareizaku tiks atzits kvalifikacijas variants, kura persona atzita par
lidzdalibnieku, radisies jautajums, vai uz lidzdalibniekiem attieksies $ada Kriminallikuma
327.3 panta paredzéta privilégija: “Personu, kura ieguvusi, glabajusi vai izmantojusi viltotu
sadarbspéjigu vakcindcijas, testésanas vai parslimosanas sertifikatu, var atbrivot no kri-
mindlatbildibas, ja ta péc noziedzigo darbibu izdarisanas labpratigi pazino par notikuso
un aktivi veicina noziedziga nodarijuma atklasanu un izmeklésanu.”

Jautajumu klastu vél varétu papildinat ar noziedziga nodarijuma dalibas ka kvalifi-
kacijas varianta pieminésanu, tomér jau $obrid ir saprotams, ka jauni Covid-19 pandémijas
aktualizétie parvaldibas kartibas noziedzigie apdraudéjumi liks kriminaltiesibu normu
piemérotajiem kadu bridi maldities dazadu Kriminallikuma normu interpretacija.

Neskatoties uz to, ka likumdevéjs Kriminallikuma nav skaidri formuléjis cita cilvéka
personibu apliecino$a dokumenta uzradisanu vakcinas sanemsanas laika ka noziedzigu
darbibu, domajams, ka $o darbibu izdaritajus sauks pie kriminalatbildibas. leviestais
Kriminallikuma 275.2 pants neparprotami norada uz likumdevéja gribu kriminalizét
sadarbspéjiga vakcinacijas sertifikata iegisanu, un modelétaja situacija galvena persona,
kura piedalas sertifikata iegiisana, ir persona, kas uzrada cita cilvéka personibu aplieci-
no$o dokumentu.

Kriminallikuma 275.2 panta likumdevéjs paredzéja nevis kriminalparkapumu,
bet noziegumu. Vértéjot veiktas kriminalizacijas saturu, tomér ap$saubama ir viltota
sertifikata glabasanas kaitiguma atbilstiba nozieguma kaitigumam. Pieméram, fakts,
ka déls prettiesiski ieguva tévam viltoto sertifikatu, vél neliecina, ka tévs butu gatavs $o
viltoto sertifikatu izmantot. Tacu zinot, ka sertifikats ir viltots, tévs klast par nozieguma
izdaritaju.

3. Covid-19 ierobezosanas specialo noteikumu parkapsana

Covid-19 pandémija aktualizéja ari parvaldibas kartibas apdraudéjumu, kas ne tikai
noveda pie jaunu nodarijumu kriminalizacijas apsprie$anas, bet ari rezultéjas ar jaunu
noziedzigu nodarijumu sastava ievieSanu. Tas ir saistits ar specialu noteikumu parkap-
$anu Covid-19 ierobezojumu joma. Sie specialie noteikumi aptver sanitari higiéniskas un
epidemiologiskas drosibas normas.
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Uzreiz gan ir janorada, ka kriminalatbildiba par $o noteikumu parkapsanu pare-
dzéta Kriminallikuma 140. panta, kas ieklauts 13. nodala, kura apkopoti noziedzigi noda-
rijumi pret personas veselibu, un pirmskietami $o noteikumu parkapsana neapdraud
parvaldibas kartibu. Tomeér, iepazistoties ar 1997. gada 11. decembra Epidemiologiskas
drosibas likuma normam, redzams, ka tajas noteiktas valsts institiciju, pasvaldibu, fizisko
un juridisko personu tiesibas un pienakumi epidemiologiskas drosibas joma, reglamen-
téjot dazadus pretepidémijas, karantinas un sabiedribas veselibas aizsardzibas pasakumus,
kas péc savas butibas veido parvaldibas kartibu. Tadé] var uzskatit, ka Kriminallikuma
140. panta paredzéta noziedziga nodarijuma papildu tiesais objekts ir parvaldibas kartiba
higiéniskas un epidemiologiskas drosibas joma.

Lidz 2020. gada 28. septembrim Kriminallikuma 140. panta bija paredzéta kriminal-
atbildiba par sanitari higiéniskas un epidemiologiskas drosibas noteikumu parkapsanu, ja
ta izraisijusi epidémiju. Par epidémijas izraisiSanu maksimali iespéjamais sods bija tikai
brivibas atnemsanu uz laiku lidz vienam gadam.

Latvijas Republikas 13. Saeimas Juridiskas komisijas Kriminaltiesibu politikas
apakskomisijas priekssédétajs Andrejs Judins 2020. gada 14. aprili apakskomisijas
sédé uzsaka diskusiju par nepieciesamibu grozit Kriminallikumu saistiba ar Covid-19
dé] valsti noteikto arkartéjo situaciju. Diskusija Andrejs Judins pievérsa uzmanibu
Kriminallikuma 140. pantam, noradot, ka panta paredzéta atbildiba par sanitari
higiéniskas un epidemiologiskas drosibas noteikumu parkapsanu, un jautajot, vai “un”
var tikt lasits ka “vai”?

Tieslietu ministrijas Kriminaltiesibu departamenta direktore Indra Gratkovska
atbildéja, ka arkartas situacijas izsludinasanas sakumposma sis pants bija diskusijas
objekts, bet sobrid [2020. gada 14. aprili] par to nav jégas diskutét, jo jau ir izsludinata
pandémija, nevis epidémija, par kuras izraisiS$anu atbildiba ir paredzéta. Jebkura gadijuma
“un” ir lasams Sauri, tas ir, “un” nevis “vai”, bet vina piekrita, ka tuvakajos grozijumos
dispozicija ieklautais saiklis “un” batu grozams uz “vai” (Latvijas Republikas 13. Saeimas
Juridiskas komisijas Kriminaltiesibu politikas apakskomisijas 2020. gada 14. aprila sédes
protokols Nr. 45).

Rezultata ar Tieslietu ministrijas 2020. gada 10. janija véstuli Saeimai tika iesniegti
priekslikumi likumprojektam “Grozijumi Kriminallikuma” Nr. 712/Lp13 pirms otra
lasijuma. Priekslikumos tika piedavats saikli “un” aizstat ar saikli “vai”, vérsot uzma-
nibu uz to, ka $is grozijums ir precizéjoss, jo Kriminallikuma 140. panta vésturiskais un
teleologiskais mérkis ir vérsts uz to, lai personas tiktu sauktas pie kriminalatbildibas gan
gadijumos, kad tiek parkapti sanitari higiéniskie drosibas noteikumi, gan epidemiologiskie
drosibas noteikumi, proti, kad parkapti tiek kaut vai vieni no minétajiem noteikumiem, ta
rezultata izraisot epidémiju (Latvijas Republikas Tieslietu ministrijas 2020. gada 10. janija
véstule Nr. 1-11/1948 “Par priekslikumiem likumprojektam “Grozijumi Kriminallikuma”
(Saeimas reg. Nr. 712/Lp13) pirms otra lasijuma”). Tadéjadi Tieslietu ministrija atzina, ka
ar minétajiem grozijumiem expressis verbis tiek nostiprinata Kriminallikuma 140. panta
vésturiska un teleologiska interpretacija.
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Protams, $o jautajumu varétu paklaut diskusijai, tomér nevar prognozét $is disku-
sijas attistibu praksé, jo galvenais skérslis Kriminallikuma 140. panta piemérosanai lidz
grozijumiem bija ne jau saiklis “un”, bet gan panta paredzétas sekas. Proti, visai problema-
tiski ir atseviska cilvéka ricibu sasaistit ar tik plasam sekam ka epidémija.

Nemot véra minéto, ir likumsakarigi, ka Tieslietu ministrija piedavaja Kriminal-
likuma 140. panta dispoziciju papildinat ari ar kvalificéjosu pazimi — citas smagas
sekas —, grozijumu pamatojuma noradot, ka Epidemiologiskas drosibas likuma 1. panta
6. punkta noteikts, ka epidémija ir infekcijas slimibas izplatisanas tados apméros, kas
parsniedz konkrétai teritorijai raksturigu saslimstibas limeni, vai ari slimibas paradi-
$anas un intensiva izplatisanas teritorija, kura ieprieks ta nav registréta. Tas nozimé, ka
epidémija tiek saistita ar slimibas izplatiSanos apmériem noteikta teritorija. Tadéjadi, ka
noradija Tieslietu ministrija, s$ada kvalificéjosa pazime atbilst tikai vienam no likuma
“Par Kriminallikuma spéka stasanas un piemérosanas kartibu” 24. panta pirmaja dala
definétajiem smagu seku veidiem, proti, “raditu citadu smagu kaitéjumu ar likumu aiz-
sargatam interesém’”, bet neaptver tadus smagu seku veidus ka cilvéka nave, smagi miesas
bojajumi vismaz vienai personai, mazak smagi miesas bojajumi vairakam personam, lielu
mantisku zaudéjumu, kas ari var iestaties, parkapjot sanitari higiéniskas vai epidemiolo-
giskas drosibas noteikumus (Latvijas Republikas Tieslietu ministrijas 2020. gada 10. junija
véstule Nr. 1-11/1948 “Par priekslikumiem likumprojektam “Grozijumi Kriminallikuma”
(Saeimas reg. Nr. 712/Lp13) pirms otra lasijuma”).

Nemot véra $o pamatojumu, jaatzist, ka tad, ja Kriminallikuma 140. panta paredzéto
seku klasta ietilpst ari mantisks zaudéjums, $a panta atrasanas Kriminallikuma 13. nodala
ir apsaubama. Katra zina, praksé konstatéjot sanitari higiéniskas vai epidemiologiskas
drosibas noteikumu parkapsanu, kas izraisijusi tikai smagam sekam atbilstosu mantisku
zaudéjumu, bas problematiski konstatét noziedziga nodarijuma grupas objektu — personas
veselibu. Sis varétu bit iemesls, kadé] Kriminallikuma 140. panta paredzéto noziedzigo
nodarijumu vajadzétu ietvert Kriminallikuma 22. nodala, tadéjadi pilnvértigak aizsargajot
parvaldibas kartibu higiéniskas un epidemiologiskas drosibas joma.

Vél japiemin, ka Tieslietu ministrija ari ierosinaja palielinat Kriminallikuma
140. panta sankcija paredzéto brivibas atnemsanas sodu no viena gada uz pieciem gadiem.
Visi Tieslietu ministrijas priekslikumi Saeima tika atbalstiti, un 2020. gada 29. septembri
stajas spéka grozijumi Kriminallikuma 140. panta, izsakot dispoziciju $ada redakcija: “Par
sanitari higiéniskas vai epidemiologiskas drosibas noteikumu parkapsanu, ja ta izraisijusi
epidémiju vai citas smagas sekas” (Likums “Grozijumi Kriminallikuma”, 2020, 2. pants).
Savukart sankcija péc grozijumiem jau tika paredzéta brivibas atnemsana lidz pieciem
gadiem vai alternativie soda veidi.
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Secinajumi

Latvija, sastopoties ar jauniem izaicinajumiem, kurus radija Covid-19 pandémija,
personu savstarpéjo attiecibu noreguléjuma tika attistita represiva pieeja, kura ietvéra
ierobezojumus un cilvékiem uzlika papildu pienakumus. Turklat represiva pieeja Latvija
noveda ari pie kriminaltiesiskas represijas palielinasanas, lai aizsargatu izveidoto par-
valdibas kartibu.

Proti, $is pétijums paradija, ka Covid-19 izplatibas ierobeZojumu kontroles ietvaros
istenota valsts represiva pieeja noveda pie situacijas, kura ne vien tika apspriesta nepiecie-
$amiba atzit vél nekriminalizétus nodarijumus par kriminalsodamiem, bet kura likumde-
véjs tomér uzskatija par nepieciesamu Kriminallikuma Sevisko dalu papildinat ar jaunam
normam, tadéjadi paplasinot noziedzigu nodarijumu izpausmes veidus, lidz ar to tas neiz-
bégami novedis ari pie noziedzigu nodarijumu izdarijuso personu skaita palielinasanas.

Tadéjadi var atzit, ka Latvija prioritate vai, ka minimums, liela uzmaniba ir pie-
skirta tiesi kriminaltiesiskai parvaldibas kartibas aizsardzibai. Respektivi, nevis tiek
attistits parvaldibas kartibas kontroles mehanisms, istenojot apdraudéjumu novérsanas
pasakumus, bet gan tiek palielinata cilvéku sodi$ana, atlaujoties piemérot pat visbargako
atbildibas veidu — kriminalatbildibu —, ja konstatéta parvaldibas kartibas parkapsana.

Turklat, sastopoties ar skérsliem kriminaltiesiskas represijas piemérosanai, likum-
devéjs izvelas sasteigti grozit Kriminallikumu, izvairoties no plasam un detalizétam
zinatniskam diskusijam, palaujoties tikai uz to specialistu viedokli, kuriem bija dota
iespéja izteikties Tieslietu ministrijas darba grupas vai Saeimas Juridiskaja komisija, vai
tas Kriminaltiesibu politikas apakskomisija.

Uzskatu, ka $ada sasteigta likumdosanas prakse nav pienemama. Istenojot krimi-
nalizaciju, nepieciesama plasa un visaptverosa diskusija sabiedriba, laujot ne tikai krimi-
naltiesibu ekspertiem vértét visus pozitivos un negativos likuma grozijumu aspektus.

Lai gan represiva pieeja pirmskietami var likties 1étaka, mazak resursu ietilpiga,
neka novérsanas pieeja, tomér apsaubami ir ieguvumi no represivas pieejas, jo ta rada
zaudéjumus ne tikai valstij, kas $o represiju isteno, bet ari personai, pret kuru $ada pieeja
tiek vérsta. Tacu $is pienémums $aja pétljuma nav parbaudits.
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Abstract

This article is about the victim’s right to prove in criminal proceedings. It studies
the victim’s right to prove only in criminal proceedings before the court. However, it
does not consider the victim’s ability to prove in court.

The aim of the study is to examine the possibilities of victims to prove in criminal
proceedings, to identify legal and practical issues for the victim’s right to prove in criminal
proceedings, as well as to put forward proposals for solving them.

Material and methods used in the preparation of the study include analysis and
description of regulatory enactments, court judgments, comparable and logical method.
Analysis and description of normative acts and court judgments were used for the creation
of the study. The comparative method has been used to compare provisions of regulatory
enactments, while the logical method has been used to draw conclusions. Methods of
interpretation of legal norms have also been used in the study: grammatical, systemic
and teleological method.

Keywords: criminal proceedings, the victim, proof.
Introduction

In the basic law of Latvia, it is stipulated that everyone has the right to know their
rights (The Constitution of the Republic of Latvia, 1922, Article 90). This indicates that
the right of every victim in criminal proceedings is to know their rights. The right of
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such a victim is also specified in the Criminal Procedural Law. It stipulates that as soon
as a person has been recognised as a victim, information on the victim’s fundamental
rights shall be immediately provided to them in writing and, if necessary, explained
(Criminal Procedural Law, 2005, Article 97).

According to the Criminal Procedural Law, the victim in criminal proceedings
may be a natural or legal person who has suffered harm as a result of a criminal offense,
namely moral damage, physical suffering or property damage. A person who has been
morally offended as a representative of a certain group or part of society may not be
a victim in criminal proceedings. If a person dies, the victim may be one of the relatives
of the deceased (Criminal Procedural Law, 2005, Article 95).

In addition, according to the Criminal Law, a harmful offense (act or omission)
committed intentionally or negligently, which has been provided for in the Criminal Law
and for the commission of which a criminal penalty is threatened, shall be recognised as
a criminal offense. An offense (act or omission) which has the characteristics of an offense
provided for in this Law, but which is committed in circumstances which exclude criminal
liability, shall not be recognised as a criminal offense (Criminal Law, 1998, Article 6).

The above indicates that a person who has been a victim of a criminal offense
described in the Criminal Law and meets the requirements specified in the Criminal
Procedural Law has the right to know their rights, including the right to prove it.

Different rights of expression are granted to the victim in criminal proceedings.
They have both directly defined rights and rights indirectly included in court norms.
Criminal Procedural Law sets out the rights of the victim in criminal proceedings before
the court. Nevertheless, the list of these rights does not specify the right of the victim
to take evidence in criminal proceedings before the court (Criminal Procedural Law,
2005, Article 98).

According to the Criminal Procedural Law, the proof is the act of a person involved
in criminal proceedings in the form of substantiating the existence or non-existence of
the facts which are the subject of the evidence (Criminal Procedural Law, 2005, Article
123). Such an explanation of evidence in the Criminal Procedural Law indicates the right
of the victim to take evidence, as the victim is one of the persons involved in the criminal
proceedings. However, the question is whether the victim can take evidence in accordance
with the requirements of the Criminal Procedural Law.

The aim of the study is to examine possibilities of the victims to prove in criminal
proceedings, to identify legal and practical issues for the victim’s right to prove in criminal
proceedings, as well as to put forward proposals for solving them.

Material and methods used in the preparation of the study include analysis and
description of regulatory enactments, court judgments, comparable and logical method.
These materials and methods in the study help to achieve the goal of the research. Analysis
and description of normative acts and court judgments have been also used. The com-
parative method has been used to compare provisions of regulatory enactments, while
the logical method has been used to draw conclusions. Methods of interpretation of legal
norms have also been used in the study: grammatical, systemic and teleological method.
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1 Victim and Rights in Criminal Proceedings
before Court

According to the Criminal Procedural Law, the victim in criminal proceedings
may be a natural or legal person who has suffered harm as a result of a criminal offense,
namely moral damage, physical suffering or property damage. A person who has been
morally offended as a representative of a certain group or part of society may not be
avictim in criminal proceedings. If a person dies, the victim may be one of the relatives
of the deceased (Criminal Procedural Law, 2005, Article 95). Thus, the victim is a person
who has an interest in the evidence in criminal proceedings being high.

Over the last decade, activities of European Union institutions have contributed
to protection of victims in Latvia, including ensuring effectiveness of victims’ rights.
The authors agree with the opinion of Professor A. Meikalisa that activities of European
Union institutions in the field of victim protection have taken place in dual direction.
One — for victims in categories of criminal offences, and the other — for all victims
of criminal offences, regardless of the type of criminal offence (Meikalisa, 2013, 146).
Protection of the victim’s rights is, among other things, the granting and securing of
rights in criminal proceedings.

The Criminal Procedure Law sets out general principles of the victim’s rights.
Firstly, the victim can exercise all their rights only in part of the criminal proceedings,
which directly relates to the criminal offense with which has been harmed. Secondly,
the victim, i.e. a natural person, can exercise their rights themselves or through a repre-
sentative. Next, the rights of the victim, i.e. legal person, are exercised by their representa-
tive. Further, the victim exercises their rights voluntarily and to the extent of their choice.
Non-exercise of rights does not hinder the proceedings. Moreover, without the consent
of the victim, their image recorded by means of a photograph, video or other technical
means during the proceedings may not be published in the media, unless this is neces-
sary for the detection of the criminal offense. Even more, a victim whose adulthood is
in doubt has the rights of a minor victim until their age is ascertained. Lastly, a state-
provided representative of the victim or a legal aid provider participates in the case from
the moment the order is accepted until the end of the criminal proceedings. (Criminal
Procedural Law, 2005, Article 97)

These general principles apply to the victim in criminal proceedings in general;
they serve as guidelines for realisation of the victim’s rights and obligations in criminal
proceedings. These principles do not contain any direct reference to the victim’s right
to take evidence.

The Criminal Procedural Law also determines the fundamental rights of the victim
in criminal proceedings. Firstly, the victim has the right to receive information on the con-
ditions for applying for and receiving compensation, including state compensation, and
to apply for compensation for the damage caused. Secondly, the victim has the right to
participate in the criminal proceedings in a language they understand, if necessary with

— 124 —



S OC RATE S RSU elektroniskais juridisko zinatnisko rakstu zurnals 2022, NR. 2 (23)

Gerda Klavina, Ansis Zanders. Victim’s Right to Prove in Criminal Proceedings

the assistance of an interpreter free of charge. Next, the victim has the right not to testify
against themselves and their relatives. Furthermore, the victim has the right to reconcile
with the person who has caused them harm, as well as to receive information on imple-
mentation of the settlement and its consequences. Additionally, the victim has the right
to call a lawyer for legal aid. The victim has the right to apply for measures in the event
of danger to the person themselves, their relatives or property. The victim has the right
to apply for reimbursement of procedural expenses incurred in the criminal proceedings
in cases specified in the Criminal Procedural Law. Even more, the victim has the right to
submit a complaint regarding the procedural decision or the actions of the official author-
ised to perform the criminal proceedings in the cases within the terms and in accordance
with the procedures specified in the Criminal Procedure Law. The victim has the right to
receive contact information for the specific criminal proceedings, information on available
support and medical assistance. The victim also has the right to request information on
the progress of the criminal proceedings, on the officials who are or have been conducting
the criminal proceedings. Also, the victim has the same rights as the witness during
the testimony. In addition, the victim or their guardian has the right to request adoption
of a European protection order at all stages of the criminal proceedings and in all its
forms if there are grounds for adopting a European protection order under the Criminal
Procedural Law. Finally, the victim has the right to receive an explanation of the victim’s
fundamental rights in writing and, if necessary, immediately (Criminal Procedural Law,
2005, Article 979).

These fundamental rights of the victim also make no express reference to the vic-
tim’s right to take evidence. Although the set of fundamental rights is wide, it does not
include the right of proof.

Considering the emphasis of this study in criminal proceedings before the court,
the rights of the victim specified in the Criminal Procedural Law are also to be taken
into account.

According to the Criminal Procedural Law, the victim in criminal proceedings
before the court has the following rights:

1) to apply for rejection to the official who conducts the criminal proceedings;

2) to submit applications regarding performance of investigations and other
activities;

3) to get acquainted with the decision regarding determination of expert examina-
tion before the transfer thereof for performance and to submit an application
regarding the amendment thereof, if expert examination is performed upon
their own application;

4) after completion of criminal proceedings before the court, to receive copies of
the materials of the criminal case to be handed over to the court which directly
relate to the criminal offense for which they have been harmed, if they have not
been extradited earlier, or with the consent of the prosecutor;
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5) to apply to the investigating judge for a request to acquaint them with the mate-
rials of the special investigative activities which are not attached to the criminal
case (source documents);

6) to receive a written translation in the cases provided by law;

7) torequest the person conducting the proceedings to inform about the progress
of the criminal proceedings in the part regarding the criminal offense with
which they have been harmed, if they have suffered from a criminal offense
related to violence or against sexual integrity or morality (Criminal Procedural
Law, 2005, Article 98).

It is also clear from the content of these specific rights that the victim does not have

a certain right to prove themselves. Directive 2012/29/EU of the European Parliament and
of the Council of 25 October 2012 establishing minimum standards on the rights, support
and protection of victims of crime and replacing Council Framework Decision 2001/220/
JHA is a major step forward at the European Union level, guaranteeing effective protec-
tion of victims’ rights. The purpose of the Directive is to ensure that victims of crime
receive adequate information, support, protection and are able to participate in criminal
proceedings (Directive 2012/29/EU of the European Parliament and of the Council, 2012,
Article 1).

In the context of this Directive, significant amendments have been made to
the Criminal Procedural Law in order to achieve its objective. Amendments were
also made to the rights of the victim, substantially extending the content of the rights
of the victim. Through such expansion, there is also a greater involvement of the victim
in the criminal proceedings, which is possible by exercising the victim’s rights. Although
the victim’s rights sufficiently allow the victim to participate in the criminal proceed-
ings, a specific right to prove the victim in criminal proceedings before the court is
not granted.

2 Proving Proceedings in Criminal Proceedings

According to the Criminal Procedural Law (Article 123), evidence is the activity
of a person involved in criminal proceedings, which manifests itself as the substantia-
tion of the existence or non-existence of the facts included in the subject matter of
the evidence. It follows that proof is an activity carried out for a specific purpose and
carried out by a specific group of persons using specific means, namely evidence. Also,
the process of proof has three integral components, namely the circle of persons car-
rying out the evidence, the specific activities of those persons and the tools to be used.
Commenting on the provisions of the Criminal Procedural Law on evidence, Professor
K. Strada-Rozenberga has pointed out that the activity of a person who is not involved
in the criminal procedure in a certain status is not recognised as evidence, moreover,
the above explanation of evidence (Strada-Rozenberga, 2019a, 413).
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Given that the victim is a person involved in the criminal proceedings, their action,
which takes the form of substantiating the existence or non-existence of the facts which
are the subject of the evidence, should be regarded as evidence.

The Criminal Procedural Law (Article 126) stipulates that all persons involved
in criminal proceedings who have been obliged or granted the right to take evidence
by the Criminal Procedure Law shall be deemed to be subjects of evidence. Such a legal
norm, in the author’s opinion, narrows the range of subjects of evidence, as it establishes
a restriction that the subjects of evidence are persons involved in criminal proceedings,
but also adds that they are persons involved in criminal proceedings who are obliged or
granted the right to take evidence by the Criminal Procedural Law.

In interpreting the meaning of the term “right”, the right means a statutory advan-
tage which other persons are obliged to respect (European Union Glossary of Terms,
2004). On the one hand, the Criminal Procedural Law allows the victim to take evidence
in criminal proceedings as a person involved in the criminal proceedings; on the other
hand, the victim does not have a specific right to do so.

An interesting situation arises in relation to the victim’s right to apply for an inves-
tigation and other actions and the right to acquaint himself with the decision to order
an expert examination before it is handed over and to apply for its amendment if
the examination is carried out at their own request. This raises the question of whether
pointing to evidence is proof. Professor K. Strada-Rozenberga, giving an expert opinion
on the adequacy and clarity of the Criminal Procedural Law regarding the standard of
proof and the sufficiency of evidence, has indicated that in cases when the legislator has
chosen not to use the word “prove” but “to indicate”, there is no duty to persuade but
merely to state the fact, prompting it to be verified (Strada-Rozenberga, 2020).

Evidence must be used to make evidence as required by the Criminal Procedural
Law (Article 123). Evidence in criminal proceedings is any information obtained in
accordance with the procedures prescribed by law and confirmed in a certain procedural
form regarding the facts which the persons involved in criminal proceedings use to
substantiate existence or non-existence of circumstances included in the subject matter
of evidence. Only reliable, relevant and admissible facts may be used as evidence by per-
sons involved in criminal proceedings (Criminal Procedural Law, Article 127). Professor
K. Strada-Rozenberga, commenting on the content of evidence in criminal proceedings,
has pointed out that evidence is the unity of content (information) and its procedural
form of confirmation (Strada-Rozenberga, 2019b, 430).

Regarding the evidence in the decision of the Department of Criminal Cases of
the Supreme Court of the Republic of Latvia of 22 August 2018 in case No. 11250014115,
SKK-297/2018, it is stated that information on facts obtained in accordance with the pro-
cedures prescribed by law and confirmed in a certain procedural form shall be recognised
as evidence, and not the assessment of this information provided by a witness. The situa-
tion studied in the judgment clearly indicates that if one of the witnesses has a subjective
assessment of what has happened, such subjective assessment cannot be considered as
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evidence. In addition, regarding the evidence, the decision of the Department of Criminal
Cases of the Supreme Court of the Republic of Latvia of 4 October 2018 in case No.
11520035214, SKK-540/2018, stipulates that circumstances included in the subject of proof
shall be proved by admissible, relevant, reliable and sufficient evidence obtained, verified
and assessed in accordance with the procedures specified in the Criminal Procedural
Law. (Decision of the Department of Criminal Cases of the Senate of the Republic of
Latvia, 2015)

Reliability of evidence is the degree to which a piece of information is established.
Reliability of the factual information used in the taking of evidence shall be assessed
by looking at all facts or information obtained in the course of criminal proceedings as
a whole and in relation to each other. No evidence has a higher level of confidence than
the other (Criminal Procedural Law, Article 128).

Evidence is applicable to specific criminal proceedings if information on the facts
directly or indirectly confirms existence or absence of circumstances to be proved in
criminal proceedings, as well as reliability or unreliability of other evidence, possibility
or impossibility of use (Criminal Procedural Law, Article 129).

Information on facts obtained during criminal proceedings may be used as evi-
dence if they have been obtained and procedurally confirmed in accordance with the pro-
cedures specified in the Criminal Procedural Law. Information on facts obtained through
violence, threats, blackmail, deception or coercion obtained in the course of proceedings
performed by a person who was not entitled to do so under the Criminal Procedural
Law, including information obtained by allowing in particular the specified violations
that prohibit the use of the specific evidence, as well as in violation of the basic principles
of criminal proceedings cannot be deemed admissible. Information on facts obtained
through other procedural irregularities shall be deemed to be of limited admissibility
and may be used in evidence only if the procedural irregularities are insignificant or can
be remedied, could not affect veracity of the information obtained or are corroborated
by other news. Accordingly, evidence obtained in a situation of conflict of interest is
admissible only if the prosecutor is able to prove that the conflict of interest has not
affected the objective conduct of the criminal proceedings (Criminal Procedural Law,
Article 130).

It follows that evidence, in order to be evidence in criminal proceedings in general,
must contain many specific features. Without this property, proof cannot be evidence
in criminal proceedings.

Having examined judgements of the first instance of Kurzeme District Court in
2020 and 2021, it can be concluded that the court in its judgements referred to evidence
indicated or submitted by the victim. For example, in the judgement of Kurzeme District
Court of 12 November 2020, case archive No. K69-0609-20/26, the testimony of the victim
has been indicated as a piece of evidence (Judgement of Kurzeme District Court, 2020).

In the judgement of Kurzeme District Court of 8 October 2020 in case
No. 11261093216, the victim has submitted an extract from a psychologist, substantiating
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the compensation for moral damage. In its turn, in the judgement of Kurzeme District
Court of September 7, 2021 in case No. 11261045320, the victim based the moral damage
only on their testimony in criminal proceedings before the court. Examining the judg-
ment, it can be concluded that there are cases when the court claims there to be no
evidence to substantiate the moral damage caused to the victim. An example is the judge-
ment of Kurzeme District Court of September 7, 2021 in case No. 11151013521.

With regard to submission of documents as evidence, in the judgement of Kurzeme
District Court of 13 October 2021 in criminal case No. 11151031621 presents the situa-
tion of the victim’s representative submitting the video surveillance camera recordings
on a CD matrix as a document.

Examining the above, it is evident that the court also indicates in its judgments
that the compensation for pecuniary damage has been proved by the victims or rep-
resentatives of the victims, but does not indicate exactly as what evidence. Examples
include the judgement of Kurzeme District Court of 5 July 2021 in criminal case
No. 11261048718 and the judgement of Kurzeme District Court of June 4, 2021, criminal
case No. 11261072520.

The above allows to conclude that the court most often evaluates evidence proved
by the victim as evidence when deciding on the material or moral compensation of
the victim.

According to the Criminal Procedural Law (Article 135), a document may be used
as evidence in criminal proceedings if it can be used in evidence only due to substan-
tive information contained therein. The document may contain factual information in
written or other form. Documents in the meaning of evidence in criminal proceedings
shall also include computerised information carriers, recordings made by technical means
recording sound and images, in which the content of the recorded information may be
used as evidence. When submitting a document to be attached to a criminal case to
substantiate existence or absence of the facts included in the object of proof, the victim
may take evidence. The same situation can be seen with regard to physical evidence and
electronic evidence. The victim can also take evidence in criminal proceedings for this
type of evidence.

According to the Criminal Procedural Law, information on the facts provided by
a person in their testimony during interrogation or interrogation regarding circumstances
to be proved in the criminal proceedings and the related facts and ancillary facts may be
evidence in the criminal proceedings. A testimony is also a report, application or explana-
tion of a criminal offense, specific facts or circumstances addressed to the investigating
authority, prosecutor’s office or court. If a person had the right to refuse to testify in
the cases specified in the Criminal Procedural Law and the person was informed about
it, but this testimony was nevertheless provided, such testimony shall be assessed as
evidence (Criminal Procedural Law, Article 131). A similar situation exists with regard
to the victim’s testimony.
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The situation is different with regard to expert opinion. According to the Criminal
Procedural Law (Article 132), an expert or auditor’s opinion on the facts and circum-
stances provided in writing by an expert or auditor involved in the particular criminal pro-
ceedings may be evidence in criminal proceedings. In addition, the Criminal Procedural
Law (Article 193) states that an expert examination is an investigative activity performed
by one or more experts on behalf of the person conducting the proceedings and the con-
tent of which is the examination of objects submitted for examination in order to detect
facts and circumstances relevant to criminal proceedings. It is clear from the above that
expert examination, for which an expert opinion would be drawn up, is performed by
an expert or experts only on behalf of the person conducting the proceedings. However,
it must not be forgotten that the victim’s rights determine the victim’s involvement in
determining the examination, but in the form of an application. It follows that the victim
may request something in connection with the examination, but the examination in
the criminal procedural sense will not be performed on their behalf.

Conclusions

1. The existing legal norms in the Criminal Procedural Law, which reflect general
principles of the victim’s rights, fundamental rights and rights in criminal pro-
ceedings do not include the right to take evidence, but the legislator has given
this right in the criminal procedural legal norms on evidence.

2. It follows from the content of legal norms of evidence that the victim, as a person
involved in criminal proceedings, has the right to take evidence, but the right
to use all evidence specified in the legal norms of criminal procedure. There is
a clear difference between the evidence that the victim can use to prove it and
the official’s evidence.

3. After all, the victim is a person in the criminal process who is very interested in
the success of the trial, which is also one of the possibilities to achieve the goal
of the criminal process, that is, to achieve a fair settlement. The victim’s right to
prove its content is not the same as to point to evidence. Referring to evidence
reduces the victim’s ability to prove it.
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Abstract

The objective of the study is to analyse the current and past case law of the European
Court of Justice (EC]) regarding tax disputes based on the modern legislation of the EU
countries and applicable international law to determine the concept and criteria for
legal tax planning. This article provides an in-depth study of the well-known Cadbury
Schweppes case (2006), including the decision of the ECJ, which laid the foundation for
a new concept of examination and interpretation of tax disputes on the merits in general.
The introduction of the concept of “wholly artificial arrangements” and their charac-
teristics stipulated and determined the development of the entire field of tax planning
for years to come. Other rulings of the EC]J following the case of Cadbury Schweppes
have described in greater detail and more specifically the concept of “wholly artificial
arrangements” under the influence of the practice of tax planning itself, determining
what tax planning is legitimate and how exactly it should be distinguished from tax
evasion and tax avoidance.

Several research methods have been used in this study: comparative method,
historical method, analytic method, inductive method.

Keywords: European Court of Justice, freedom of establishment, notion of economic
substance, tax disputes, tax planning, wholly artificial arrangements, tax evasion.

Introduction

Theoretical significance of the study is that the presented article is the first scien-
tific experience of doctrinal analysis of the category of tax planning within the case law
of the ECJ. The practical significance of the results of the study is benefiting business
activity and freedom of establishment within the EU. The definition of the concept
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and content of the legitimate tax planning as part of financial activity of commercial
undertakings in the EU countries, which opens prospects for entrepreneurs in terms
of planning their expenses for making mandatory payments within the framework of
legitimate legal arrangements. To achieve these objectives, particular court cases from
the practice of the EC] have been used and analysed in the study.

The historical method helped explore the formation of the functions and historic
case law of the EC]J in elimination of gaps and interpretation of the provisions of the EU
foundation documents in the field of creating the single economic space, freedom of
establishment and development of integration processes.

The comparative method is used to examine and investigate tax regulation and
practice of tax disputes resolving in EU Member States on the one hand and EU legisla-
tion and the ECJ practice on the other. This method allows to determine important role
of the EC]J in formation of the framework of lawful tax planning.

The analytic and synthetic method was used to study regulatory enactments and
other sources of law to identify the cases which concern tax planning. Through the induc-
tive method, general conclusions from court cases have been drawn.

1 Role of Case Law of the ECJ in Integrated
Regulation of Single Market

Case law on tax disputes and legitimacy of tax planning in the Member States of
the European Union (hereinafter referred to as the EU) has undergone major change over
the past 20 years that require doctrinal elaboration. Legal tax planning is justified from
the economic and business point of view and is necessary. Not a single company or pri-
vate individual is interested or even obliged to pay higher amounts of taxes in the course
of their business activities, as stipulated by the law. Simultaneously, complexity lies in
adequate perception of legitimacy of tax planning and interpretation of this legality by
various legal entities and economic operators.

This perception in the EU varies depending on the specific legal situation, but
the interpretation depending on the jurisdiction of a particular EU Member State will have
the greatest impact. Although the concept of legitimate tax planning exists, interpreta-
tion and practical application of certain theoretical provisions will ultimately depend on
the court of the country whose jurisdiction will raise the issue of tax planning.

The case law of the ECJ in tax disputes and related to tax planning is currently
among the most elaborate and systematic ones; however, it is also new and not entirely
established, as it is subject to the effect of numerous factors (a range of different political
perspectives of the EU Member States, taxation policy and tax behaviour of subjects
developing it, the transnational nature of tax planning).

For the purpose of maintaining stable functioning of the domestic market in the EU
territory, creation of which led to increase of the number of cross-border and trans-
national transactions carried out by and between EU Member States, necessity arose to
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eliminate not only direct barriers on the way of movement of capital, goods, services and
persons, but also hindrances indirectly affecting fundamental freedoms of the domestic
market. The above indirect barriers were to a large extent related to the tax burden estab-
lished on the level of every Member State. Therefore, within the transformation process,
the Union sets uniform principles of taxation in relation to a restricted number of taxes
and duties by means of harmonisation, manifested mainly as adoption of directives and
in the form of regulations in just few cases of exception, which are different from the first
ones as to their legal force still a large independence in the field of taxation is provided
to the EU Member States when it comes to direct taxation.

The ECJ plays a particular role in regulation of the single market by interpreting
taxation — it is a supranational institution, independent of the Member States and most
frequently protects interests of the Union as a whole, instead of individual countries. It
has been assigned quite an extensive exclusive competence and, within the framework
of direct jurisdiction, inter alia, hears cases on the claims of the European Commission
to the EU Member States and disputes between them. Within the framework of indirect
competence, the Court reviews preliminary requests by the jurisdiction authorities of
the Member States regarding enforcement and interpretation of EU treaties and acts of
its bodies and institutions. The EC] plays a special role in developing law enforcement
practice in tax disputes.

In the course of reviewing the matters within the framework of securing functioning
of the single integration space, in the 1980-ies the EC]J started reviewing the issues of
compatibility of the international tax treaties (aimed at avoiding double taxation) and their
complex relations with the Treaty on establishing the European Union (TEU). In particular,
the matter of redistribution of the powers of taxation due to signing of international tax
treaties, where the Member States are parties, was the subject of review by the EC]J in cases
like Avoir Fiscal (the ruling of the EC]J, dated 28 January 1986, case C-270/83) (Commission
of the European Communities v. French Republic, 28.01.1986.) and Gilly (the ruling of
the ECJ, dated 12 May 1998, case C-336/96). The issue of conformity of the provisions of
international tax treaties with the provisions of the legislation adopted by the EU institu-
tions on the basis of TEU and for its implementation is also among the subjects for review
by the ECJ, which has pointed out the unconditional prevalence of the EU legislation: “[...]
the rights provided to subjects of economic activity [...] by the Directive are unconditional
and the Member State cannot subject compliance with them dependent on the international
treaty with another Member State” (Athinaiki Zithopiia AE v. Greek state, 04.10.2001).
It is also worth pointing out the set of the rulings of the EC]J consisting of a group of acts
governing the matters of free movement of capital (Article 56 of the Treaty on European
Union) (Erika Waltraud Ilse Hollmann v. Fazenda Publica, 11.10.2007).

Thus, it can be concluded that the ECJ performs the most important functions
of elimination of gaps and interpretation of the provisions of the EU foundation docu-
ments in the field of creating the single economic space and development of integration
processes.
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2 Concept and Characteristics of Tax Planning

Traditionally, types of tax planning include the classic and legitimate tax planning
(aimed at ensuring correct and timely payment of taxes, accounting systems and reports),
optimisation of tax planning (tax avoidance/tax mitigation), illegitimate tax planning
(tax evasion). The focus of this article is legitimate tax planning.

Core principles of tax planning providing its actual efficiency under conditions of
difficult economic and legal situation include compliance with legislation (legitimacy),
application of knowledge, vision, consistency, individuality, cooperation in adoption of
decisions, efficiency, possibility of choice, fast response, clarity, and reliability.

Classic tax optimisation is characterised by compliance with requirements of
the legislative base; study of decisions of state authorities of tax inspection, as well as
case law regarding tax optimisation, prudence, gradualism, and individuality. The above
classic arrangement is also manifested by general efforts in decision making (tax optimisa-
tion is developed by a team of experts and includes accountants, lawyers and managers
of relevant undertaking); proportionality of the price and quality (tax planning should
guarantee actual economic effect); variability (an undertaking should develop several
arrangements of tax optimisation and choose the safest and most profitable option);
timeliness (timely response to amendments of tax legislation), comprehensiveness and
effectiveness (the arrangement should be developed in a logic way, its components should
be economically and legally effective).

Methods of the classic arrangement of tax optimisation include use of tax ben-
efits and gaps in domestic legislation, choice of jurisdiction and form of transactions,
the accounting policy, use of special tax territories/regimes, holding, choice of the type
of company and migration.

Nevertheless, over the last 10—15 years the concept of tax planning has received
both business and state interpretation, which, in essence, exclude any tax savings as
such. The question remains whether companies have become quasi slaves of the Member
States or there is still a compromise between such submission and freedom of establish-
ment in any jurisdiction of the EU and enjoying the respective tax benefits. The key
case for defining the position on this issue is the case Cadbury Schweppes (Cadbury
Schweppes and Cadbury Schweppes Overseas, 12.09.2006), as in this case the competent
opinion of supervisory nature was provided and the tax planning was interpreted by
the court.

The Court was inquired of the freedom of establishment of undertakings and
benefiting from tax benefits in the European Union. The group Cadbury Schweppes and
Cadbury Schweppes Overseas Limited submitted an appeal against the claims by the UK
tax service to the special commission of the United Kingdom by stating that legislation of
the United Kingdom regarding controlled foreign companies was contrary to the provi-
sions of the Treaty on the Functioning of the European Union (TFEU) regarding free
movement of capital. The national court referred the matter for review to the ECJ.
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On 12 September 2006, the ECJ adopted ruling on the case Cadbury Schweppes
and Cadbury Schweppes Overseas v Commission tax authority. Following the hearing
of the case, the EC] supported the side of the company by establishing that provisions
of the EU Member State (in this case, the United Kingdom) cannot be enforced and
restrict the rights and freedoms of the company having founded a foreign controlled
subsidiary if it follows from all the circumstances of the case that, irrespective of
enjoying tax advantages, this company is engaged in actual economic operations in
any EU Member State.

Having heard the case on its merits, the ECJ drew the following conclusions
regarding the above key questions:

1. According to the settled case-law, although direct taxation falls within their
competence, Member States must nonetheless exercise such competence con-
sistently with the Community law.

2. If provisions of the national legislation restrict operation of the principle of
freedom of establishment and performance of economic activity, as well as
operation of the principle of free movement of capital, actions of companies
which may cause doubts by tax authorities are unavoidable consequences of any
other restrictions of freedom of establishment and performance of economic
activities. In particular, in the argument part of its ruling, the Court of Justice
points out that no establishment of general presumption of tax evasion and
justification of a measure is possible in another Member State, which compro-
mises exercise of fundamental freedom guaranteed by the Treaty.

3. Inits ruling, the ECJ has explained its standpoint regarding freedom of estab-
lishment of companies and performance of economic activities. It has stated
that establishment of a company in the EU Member State for the purpose of
gaining profit in compliance with the legislation providing for tax benefits does
not in itself suffice abuse of that freedom and, accordingly, is not a violation.
Article 43 of the TFEU provides that freedom of establishment and performance
of economic activities allows engaging in economic activities, founding and
managing undertakings according to the conditions stipulated by the legislation,
including for legal entities founded in the relevant EU Member State.

In compliance with Article 48 of the TFEU, such establishment provides the right
to a company to exercise activity through a subsidiary, a branch, or an agency. The Court
of Justice pointed out that conditions of the TFEU regarding freedom of establishment
and performance of economic activity are aimed at ensuring that non-resident companies
would be considered equal to resident companies of the relevant country. These conditions
prohibit the EU Member State to prevent legal entities to found companies in another
EU Member State registered in compliance with the relevant legislation.

Firstly, the ECJ also concluded that legislation of the United Kingdom, due to dif-
ferent approaches of taxation, causes damage to a resident company, in relation to which
the legislation of foreign controlled companies is applied. The above legal provision
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makes it difficult to exercise the freedom of establishment and performance of economic
activity, as well as prevents establishment of subsidiaries in the EU Member State where
such a subsidiary may enjoy more loyal taxation.

Simultaneously, Articles 43 and 48 of the TFEU also provide for restriction of
validity of the freedom of establishment and performance of economic activity justified
by the “general interest”; however, the EC] established that necessity to prevent reduc-
tion of the state tax revenue was not an element of such “general interest”, which would
justify restriction of the freedom of establishment and performance of economic activity.
Moreover, the ECJ] emphasised that a resident company establishing a subsidiary in another
EU Member State does not create general presumption of tax evasion and cannot com-
promise exercise of fundamental freedoms guaranteed under the TFEU.

However, restriction of freedom of establishment and performance of economic
activity may be justified if it refers to artificial arrangements through which a company
is trying to circumvent legislation of an interested EU Member State. The ECJ main-
tained the same arguments in other complicated cases; in particular, the case related
to the tax on dividends (Commission of the European Communities v Italian Republic,
19.11.2009) and Belgium v Truck Centre SA (Belgian State-SPF Finances v Truck Centre
SA, 18.09.2008).

The key concept used by the ECJ in review of the case of Cadbury Schweppes
was the goal of any economic activity or transaction of the company. At the same time,
the Court noted that such performance of economic activity in the territory of the country
which encourages economic and social interaction within EU is legitimate. Freedom of
establishment and economic activity presents the basis for continuous involvement of
a country and the EU in the economic life of other countries, as well as presents the basis
for gaining profit from this activity.

Thus, the ECJ has established in its case law that freedom of establishment and
performance of economic activity within the scope of the TFEU provides for performance
of economic activity by means of actual and effective establishment for an unrestricted
term in any EU Member State for the purpose of performing true (and not fictitious)
economic activity.

Secondly, the ECJ concluded on insufficiency of facts for stating that there were
artificial agreements between the parties of the case consisting of and aimed at tax
evasion. The Court of Justice pointed out that it was necessary to establish objective
circumstances: existence of real estate, personnel, and material part of the company.
The company has to prove that a foreign controlled company was actually established and
engaged in effective economic activity. In other words, the ECJ has determined in its ruling
which party has the burden of proof of non-existence of wholly artificial arrangements.

It should be stated that this precedent set the beginning of the direction of case
law to other cases on tax disputes and served as the grounds for discussion of application
of ruling and concepts developed by the EC]J during hearing of the case.
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3 Criteria of Determining Legitimacy of Tax Planning.
Concepts “Wholly Artificial Arrangements”, “Abusive
Practice”, “Mailbox Companies” and “Substance”

The concepts interpreted and presented in the argumentation part of the rulings
of the ECJ: wholly artificial arrangements; abusive practice; objective and subjective
criteria/factors; “mailbox companies”; bogus company — are the key ones for the ruling,
they form the basis of the methodology of evaluation of legitimacy of tax manoeuvres of
the companies by the EC]J.

This wording was first applied by the ECJ in the case C-264/96 Imperial Chemical
Industries plc v Kenneth Hall Colmer, which was related to tax provisions of the United
Kingdom prohibiting application of tax benefits in relation to loss of a subsidiary of
the holding company which is the resident of the United Kingdom. The EC] of Justice
used the same term in the case Lankhorst-Hoborst, 78 X and Y v Riksskatteverket, 79
Lasteyrie du Saillant (Hughes de Lasteyrie du Saillant v Ministére de I'Economie, des
Finances et de I'Industrie, 11.03.2004).

However, in the case Cadbury Schweppes, the ECJ addresses the concept “wholly
artificial arrangements”, and points out that the situation when subsidiaries of the group
are founded outside the EU Member State cannot evidence tax evasion per se. However,
national legal provisions providing restrictions to exercising freedom of establishment
may be justified in the case if they are aimed at fighting wholly artificial arrangements
which are used by companies and aimed at circumventing national legislation. The EC]
maintained the same arguments and line of discussion in the case Test Claimants in
the Thin Cap Group Litigation v Commissioners of Inland Revenue, 13.03.2007.

Another important concept applied by the ECJ in resolving tax disputes is the term
“abusive practice”. The standpoint of the EC] concerning its interpretation has developed
gradually and in the case Cadbury Schweppes, where the ECJ refers to the concept it has
already applied in the cases Emsland-Starke (Emsland-Starke GmbH v Hauptzollamt
Hamburg-Jonas, 14.12.2000) and Halifax (Halifax plc, Leeds Permanent Development
Services Ltd and County Wide Property Investments Ltd v Commissioners of Customs
& Excise, 21.02.2006), where the essence of the disputes was not in the issues of direct
taxation or exercising of fundamental freedoms. Thus, for several years since the hearing
of these cases till adopting the ruling in the case Cadbury Schweppes, the ECJ has
defined a particular concept of understanding what should be considered abuse and
violation of rights.

Based on the case law of the EC]J, it can be concluded that two criteria need to be
considered when determining the abusive practice: 1) objective non-compatibility of
the goal of legislation with the results achieved by the company resulting from implemen-
tation of specific types of economic activity, and 2) subjective intentions of the company
manifested as abusive practice to receive advantages.
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Within this context, Starbucks case serves (Starbucks Corp., Starbucks
Manufacturing Emea BV, 24.09.2019) as an example where the EC] considers economic
reality of transactions instead of reasonableness of transaction and does not consider
the potential objective non-conformity between the law and results achieved by relevant
types of economic activity. In this case, the company assured that know-how of roasting
coffee was paid for, thus benefiting from favourable tax regime; although, based on con-
siderations of reasonableness, it could be concluded that the transaction was performed
for the taxation purpose (transaction was concluded with a related supplier, the prices of
the supplied goods in comparison to other companies seemed to be too high for roasted
coffee beans). However, the ECJ ruled that the Commission failed to prove the contrary,
concluding that the company acted in a legitimate manner.

Moreover, in the analogous Apple case, the behaviour of the subsidiary in Ireland
and taxation of the entire European profit only in Ireland, which is the country with
the most favourable taxation regime, was viewed as tax evasion, as the EU Commission
considered this behaviour to be a violation (the ruling is not freely available) and
the Deputy Chair of the EC] rejected the appeal by Apple as not substantiated by joining
the EU Commission’s position (Apple Sales International and Others, 17.05.2018).

Regarding the effect of the case law of the ECJ on the national judicial system,
according to the opinion of the ECJ, obligation of national courts in finding true inten-
tions and arguments of performed transactions is important. In performing the above
analysis, national courts should consider the artificial nature of such transactions and
the links between the legal, economic, and personal characteristics between legal entities
involved in tax evasion arrangements.

In Cadbury Schweppes case, the EC] is addressing the terms “mailbox company”
and “bogus company”. On the one hand, their use can be misleading, as it can create
an impression that a legal entity not possessing premises, personnel, equipment (and
therefore liable to be described as the “mailbox company”) can be subjected to less
favourable regulation in a cross-border situation. However, instructions and recommen-
dations of the EC] do not definitely mean that legal entities without premises, personnel
and equipment can be totally disregarded. The size of premises and the number of
personnel, and the quantity of equipment cannot be determined without considering
the type of business activity the company is performing.

It is undisputed that a medium size holding company or a group of financial
companies do not need a large number of personnel. Within the scale of a single
country, such legal entities without offices or personnel are clearly not disregarded by
tax authorities. On the other hand, in many jurisdictions such companies are subject
to taxation of the company income of the minimum level, even if they receive non-
taxable dividends.

It cannot be presumed that establishment of such a legal entity is definitely
a wholly artificial arrangement. This conclusion is confirmed by the case “Eurofood
IFSC” (Eurofood IFSC Ltd, 02.05.2006), where the ECJ pointed out that the mailbox
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company is not a company which does not have office and personnel, instead, it is
a company “which does not perform economic activity in the territory of the EU Member
State where it is located”.

The fact that the economic choice can be controlled by the holding company estab-
lished in another EU Member State is not sufficient for disregarding the existence of such
a company as a resident of another country. Key words in this regard are the “economic
substance”, “effective (actual) establishment”, “effective economic activity” and “degree
of the physical existence of the foreign dependent company”.

If arrangements do not correspond to the economic reality, do not conform with
the criterion of effective establishment, these can be disregarded. This is not surprising:
tax authorities are well organised in finding actual facts and models, and this does not
refer only to application of fundamental freedoms.

The concept of substance is extensively common among tax doctrines of many
countries and is a key within the process of evaluation of a transaction regarding
legitimacy of any tax manoeuvre. Within the context of international tax planning,
“substance” means a set of respective features of performing economic activity that
create impression of independent performance of business activity, in particular, com-
prehensive business.

“Substance” comprises everything: criteria of existence of the office, personnel,
executive bodies, and bank accounts. The term has been seen increasingly often in cases
heard by the EC]J, starting from the Cadbury Schweppes case, it was indirectly confirmed in
BEPS (Base erosion and profit shifting. Organisation for Economic Cooperation and Profit
Shifting) developed by the Organisation for Economic Cooperation and Development.
Assessment of a company according to the criterion of “substance” is based on the fol-
lowing principle: if it is not possible to confirm the “substance” of the company performing
activity in the territory of a foreign country, probability of declaring the operation of
the company as a tax manoeuvre aimed at tax evasion increases considerably.

Conclusions

It can be concluded that the ECJ plays a major integrating role in shaping the EU
single market, and eliminates the gaps of legal regulation on the EU level by its case law,
defines the prevalence of the EU law over the law of the EU Member States, by its deci-
sions confirms freedom of establishment within the EU

Although there is a range of issues which prohibit strict definition of tax planning,
Cadbury Schweppes case has become the basis for definition of fundamental approach
of understanding that there is “legitimate tax planning” and how it can be differentiated
from tax evasion. It defines several approaches (concepts) based on which it is possible
to judge legitimacy of tax planning with certain accuracy: the concept of use of wholly
artificial arrangements, the concept of abusive practice, and the use of the substance has
also been becoming increasingly meaningful over the last few years.
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In the case Cadbury Schweppes, the EC] resolved that tax provisions of the United
Kingdom should not be applied if, based on objective factors confirmed by the third par-
ties, it is proven that, irrespective of tax motivation, the foreign controlled company was
established in the EU Member State and performs their effective economic activity. By
this the EC] has confirmed prevalence of the EU legal provisions over national legislation
of the Member States in defining the single market.

The ECJ has also emphasised the importance of performing assessment of
the behaviour of the taxable subject by focusing on goals, objects, and reasons behind
the disputed regulation. The EC] obliges national courts of the EU Member States
to identify the true motivation and meaning of transactions performed by companies.

This is related to the goal set by the subjects of business operations by implementing
the principle of freedom of establishment, and the essence is to allow entities from the EU
Member States to establish subsidiaries and other “secondary” organisations in other
EU Member States for the purpose of performing operations, and, thus, to encourage
economic and social integration within the EU.

The EC]J establishes that freedom of establishment also provides participation of
natural and legal entities of one EU Member State in the economic life of the other EU
Member State on “robust and sustainable basis”, and profit is gained in this process. That
means that the concept of freedom of establishment within the scope of TFEU entails
legally correct establishment for a non-restricted term for the purpose of gaining profit.
From the moment when the ECJ applies the principle of freedom of establishment, it
performs evaluation of the goal and object of such freedom.

In other parts of the argumentation of the EC]J in Cadbury case, the focus is on
the object and reasons for regulation. In professional environment, there is an opinion
according to which considering of the object and goal of regulation should be included
in the process of interpretation of special provisions. Importance of such factors should
not be made dependent on subjective assessments and requirements.

When the issue concerning artificial arrangements is resolved, intentions should
not be taken into account separately from other criteria if the arrangement seems artificial
or because the actual substance differs from what taxpayers are investing, or because
the relevant arrangement is not covered by the regulation under the provision in compli-
ance with interpretation of the object and goal of this provision.

In relation to the above referred for convenience and uniformity of concepts,
the concept “wholly artificial arrangements” emerged in the practice of resolution of dis-
putes concerning legitimacy of tax planning and its active use in many rulings of the EC]
began after the Court presented its position in the case Cadbury Schweppes.

Two conditions can be distinguished, worth paying attention to, for qualification
of actions of the company as “using wholly artificial arrangements”

1) Does establishment and registration of the controlled foreign company by

the resident holding company of another country affect economic reality of
the EU Member State? Does the company perform effective economic activity
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in the selected country or is such establishment fictitious and the company
established in this way is the mailbox company or the bogus company?

2) Does the controlled foreign company physically exist at the place of establish-
ment? Does this company possess premises, personnel, and equipment?

Depending on responses to the above questions, conclusions can be drawn
concerning true intentions of company management by establishing subsidiaries in
other countries. In the examined case, the ECJ took the side of the company Cadbury
Schweppes, thus confirming the new approach to resolution of the dispute on legitimacy
of tax planning.

It can be summarised that during identification of existence of abusive practice,
two criteria should be satisfied:

1) objective non-compatibility of the goal of the legislation with the results achieved
by the company in the result of definition of the types of economic activity,
and

2) the subjective intentions of the company manifested as abusive practice to
receive benefits.

Presently, there is the established position according to which all the listed markers
of illegitimate tax planning are described by just a single characteristic of the company
and tax planning named “substance”. “Substance” is the concept comprising all key fea-
tures allowing evaluation of company operation from the point of view of actual economic
activity and business independence.

For the purpose of determining the degree of effect of the ruling in the case Cadbury
Schweppes, upon the process of taking decisions concerning other disputes the ques-
tion, the answer to the question regarding the effect of the case Cadbury Schweppes on
the national law of the EU Member States is also important.

It is obvious that national law of any EU Member State should conform to the EU
law; however, not all provisions of the national law have been primarily established at
national level. National legislative bodies in the European Union do not have the discretion
to act in relation to adoption of strategic decision, as the EU law accurately stipulates their
competence, and in certain areas there is absolutely no space for rulemaking. If the EU
law does not provide accurate rules which should be implemented by national legislators,
the latter adopt decision independently as long as they conform with the requirements
of the EU law. Such requirements may follow from both directives and from the primary
EU law, for example, principles and freedoms.

The case Cadbury Schweppes presents a situation when the legal position of
the ECJ concerning “wholly artificial arrangements” refers to application of imperative
provision of the EU law which should be implemented in national law and does not leave
the possibility for the national legislator to issue provisions based on its independent
decision.
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Abstract

This research examines the place of sanctions as a means of security in the legal
framework of the Republic of Latvia. Specifically, relation between the sanctions as a legal
impediment and registration of beneficial owners by the Register of Enterprises has been
analysed as the central problematic. The aim of this research is to evaluate effectiveness
of the provisions of law with respect to sanctions as a legal impediment in registering
beneficial owners in Latvia and argue for a necessity to introduce amendments for elabo-
ration thereof. In order to achieve the aim, such research methods as analysis of relevant
legal norms on sanctions, legal impediments to registration of beneficial owners and
competence of the Register of Enterprises have been applied. To supplement arguments
of the research, a number of case studies have been used to illustrate the current practice
of the Register of Enterprises in registering information on sanctioned beneficial owners.
Eventual findings of the research lead to a conclusion that legal framework on sanctions
regarding registration of information on beneficial owners needs serious amendments
to improve its effectiveness and accordance with latest international developments.
The results of this research underline the necessity to define sanctions as a means of
security in the Law on the Enterprise Register of the Republic of Latvia, so as to clarify
the competence of the Register of Enterprises.

Keywords: beneficial owners, civil legal restrictions, means of security, public reg-
ister, Register of Enterprises, sanctions.
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Introduction

Lately, international community has been shaken by Russia’s unexpected and over-
whelming military aggression in Ukraine. Consequently, not only the future possibility of
amicable international relations among states but also rule of international law has been
deeply questioned. The breach of the very core principle of the non-use of force enshrined
in the article 2(4) of the United Nations Charter which states that “all Members shall
refrain in their international relations from the threat or use of force against the territo-
rial integrity or political independence of any state, or in any other manner inconsistent
with the Purposes of the United Nations” (United Nations, 1945) has endangered the very
existence of international law. Unsurprisingly, serious steps on different levels have been
taken since the beginning of the invasion, with an aim to restore international peace and
lawful order.

On the international level, the United Nations General Assembly adopted a resolu-
tion No. A/ES-11/L.1 of 1 March 2022, in which it “demands that the Russian Federation
immediately cease its use of force against Ukraine and refrain from any further unlawful
threat or use of force against any Member State” (United Nations, 2022) and “also demands
that the Russian Federation immediately, completely and unconditionally withdraws all
of its military forces from the territory of Ukraine within its internationally recognised
borders” (United Nations, 2022). Despite the very strong and condemning language
resorted to in the aforementioned resolution, its nature is unfortunately merely declara-
tory. It means that in order to resort to stronger means in countering Russia’s actions in
Ukraine, it would be necessary to use force as well which would mean further breach of
principles of international law, this time not only by Russia. Given the aforementioned,
it is unfeasible to find an adequate and effective response on an international level. After
all, even international norms remain rather vague and unexplicit as regards applying
consequences to specific situations even nowadays.

The case is different when it comes to the level of regional supranational organi-
sations with a truly international span of influence. Such organisation is the European
Union (hereinafter — the EU) which has taken legislative actions to deal with Russia’s
aggression in Ukraine. Although the EU does not have the capacity to put an immediate
end to invasion, it has other effective tools in its arsenal indirectly aimed at dimin-
ishing longevity of Russia’s aggression. Thus, Article 2(1) of the Council Regulation (EU)
No. 269/2014 of 17 March 2014 concerning restrictive measures in respect to actions
undermining or threatening the territorial integrity, sovereignty and independence of
Ukraine stipulates that “all funds and economic resources belonging to, owned, held or
controlled by any natural or legal persons, entities or bodies, or natural or legal persons,
entities or bodies associated with them, as listed in Annex I, shall be frozen” (Regulation
(EU) 269/2014). Given that the Annex I is constantly being revised and supplemented, one
might consider that funding Russia’s activities in Ukraine is becoming more complicated
once assets of the key involved persons are frozen.
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Relevance and effectiveness of sanctions, however, depend on the ability of indi-
vidual Member States to ensure their application. This means that national regulatory
frameworks should be comprehensive enough to ensure that all state institutions involved
in registration of assets of any kind are legally able to prevent the disposal of such assets
if they belong to sanctioned persons. The aim of this research is to evaluate effectiveness
of such legal framework in the Republic of Latvia as one of the Member States of the EU.
In order to successfully conduct the research, overall doctrinal methodology has been
used with the principal research method of analysis of relevant legal norms. Additionally,
such method as case study has been used to illustrate the arguments stemming from
the analysis of law.

Consequently, results of the research demonstrate insufficient clarity of legal norms
regarding sanctions in the Republic of Latvia. Hence, certain proposals for amendments
thereof are being put forward, so as to clearly define the place of sanctions as a means
of security within the normative regulation in Latvia. The practicality of the aforemen-
tioned finding would be understanding as to when and in what cases sanctions should be
regarded as a legal obstacle to registering information on beneficial owners. Originality
of the research lies within the previously described topicality of the subject and the fact
that the matter of application of sanctions regarding registration of beneficial owners is
not widely studied in Latvia.

1 Beneficial Owners as Subjects of Sanctions

Frequently, assets outside of Russia held by the sanctioned persons find themselves
in different legal structures and enterprises. A number of specialised non-governmental
organisations have concluded that in order to ensure control of the Russian assets abroad,
and for international sanctions to work, it is absolutely imperative to identify the sanc-
tioned persons who are simultaneously beneficial owners in enterprises. Since there is
a hazard that assets will be moved to new ownership, most likely even to another country,
it is important that the competent institutions block such re-registration of assets. After
all, Russian assets abroad are crucial for funding the war in Ukraine (Morris, 2022).
Therefore, beneficial owners are to be regarded as subjects of sanctions which deserve
special attention and legal treatment.

As stipulated by Section 1, Clause 5 of the Law on Prevention of Money Laundering
and Terrorism and Proliferation Financing (hereinafter — AML Law), the beneficial owner
is “a natural person who is the owner of the customer which is a legal person or legal
arrangement or who controls the customer, or on whose behalf, for whose benefit or in whose
interests business relationship is being established or an individual transaction is being
executed” (Law on the Prevention of Money Laundering and Terrorism and Proliferation
Financing, 2008). It goes on to specify that beneficial owner of a legal person is “a natural
person who owns, in the form of direct or indirect shareholding, more than 25 per cent of
the capital shares or voting stock of the legal person or who directly or indirectly controls it”
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(Law on the Prevention of Money Laundering and Terrorism and Proliferation Financing,
2008). This means that the assets essentially held by the beneficial owners are capital
shares in capital companies. For the purpose of this research, it is relevant to specifically
examine the definition of a beneficial owner in legal persons (capital companies) because
the control exercised otherwise than that of an ownership of shares would not involve
the risk of assets owned by the sanctioned person being transferred and potentially used
for funding Russia’s aggression.

The Law on International Sanctions and National Sanctions of the Republic of
Latvia (hereinafter — the Law on sanctions) prescribes in Section 4, Clause 2 civil legal
restrictions as one of the types of international or national sanctions that may be intro-
duced or imposed in Latvia (Law on International Sanctions and National Sanctions of
the Republic of Latvia, 2016). Regarding civil restrictions, it is further stated in Section
5, Paragraph two of the Law on Sanctions that “a subject of sanctions on which civil
legal restrictions have been imposed, based on these restrictions, is prohibited from
acquiring and alienating tangible and intangible objects to which ownership rights or
other property rights must be registered, corroborated, or published in public registers”
(Law on International Sanctions and National Sanctions of the Republic of Latvia, 2016).
Consequently, it derives from this implied definition of civil legal restrictions that capital
shares also fall within this type of sanctions. Logically, Paragraph three of Section 5
specifies that “the acquisition and alienation of the ownership rights or other property
rights referred to in Paragraph two of this Section is forbidden to be registered or cor-
roborated in public registers” (Law on International Sanctions and National Sanctions
of the Republic of Latvia, 2016).

However, whilst the normative regulation stipulates what is to be regarded as
civil legal restrictions and what the actions of the institution holding a public register
of the relevant ownership rights are, the competence of these institutions in refusing to
register certain amendments in the information is lately neglected. Although sanctions
generally serve a noble aim, there are certain cases where legality of refusal of registra-
tion of ownership rights regarding sanctioned persons is dubious. When it comes to
beneficial owners, the problem of insufficiently precise and effective legal framework
is highlighted.

2 Scope of Competence of the Register of
Enterprises in Refusing to Register Information
on Sanctioned Beneficial Owners

In examining interrelation of sanctions and registration of information on ben-
eficial owners, it is necessary to assess the competence of the Register of Enterprises, i.e.
the institution responsible for registering beneficial owners in the Republic of Latvia laid
down in the normative acts. In other words, it is important to understand what place
sanctions take in the normative regulation covering the operation of the Register of
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Enterprises and to what extent the Register of Enterprises is entitled to regard sanctions
as an impediment for registration activities. Further, it is useful to view the practice of
the Register of Enterprises in resolving the issue of sanctions by analysing the position
of the institution and actual cases.

When viewing the Law On the Enterprise Register of the Republic of Latvia, it can
be seen that only a single section is devoted to the topic of sanctions. More specifically,
Section 42, Clause 1 stipulates that the state notary shall take a decision to postpone
entering of the commercial company in the commercial register if civil legal restrictions
have been applied to one of the members or founders, and refuse entering of the com-
mercial company in the commercial register if civil legal restrictions have been applied to
the sole founder (Law On the Enterprise Register of the Republic of Latvia, 1990). It seems
logical that normative acts prescribe not to make an entry when a sanctioned person
who is inevitably becoming a beneficial owner of the legal entity wants to found a com-
mercial company. Thus, normative regulation prevents registration of new enterprises
that would have sanctioned persons as their members or shareholders and ultimately
the beneficial owners.

However, the case is not so obvious with respect to already existing companies.
Clauses 4 and 5 of Section 42 maintain that the state notary shall “refuse to add a divi-
sion of the register of shareholders to the registration file of a limited liability company,
if an application for adding a division of the register of shareholders to the registration
file has been submitted and a civil legal restriction has been imposed on the shareholder
thereof, except for the case when the equity capital shares of the shareholder are inherited”
(Law On the Enterprise Register of the Republic of Latvia, 1990), and, respectively, that
in a similar case the registration shall be refused if “the number of equity capital shares
of a person on whom a civil legal restriction has been imposed has decreased” (Law On
the Enterprise Register of the Republic of Latvia, 1990). Essentially, this means that reg-
istration shall be refused when either a new sanctioned shareholder enters the company
or the existing subsequently sanctioned shareholder disposes of their capital shares.
Nevertheless, the Law On the Enterprise Register of the Republic of Latvia does not
mention a word on what the activities of the Register of Enterprises should be in cases
when an application for changes in information on the already registered subsequently
sanctioned beneficial owners is received.

As it stems from the previously analysed norms of the Law On the Enterprise
Register of the Republic of Latvia, express prohibition of registration when it comes to
sanctions applies only to cases which involve changes in the composition of shareholders.
However, it should be marked that the notion of a shareholder is not necessarily equiva-
lent to that of a beneficial owner. Thus, the Supreme Court of the Republic of Latvia
has concluded that the entry in the register of shareholders does not always mean that
the person entered therein also possesses the property right to the capital shares. Those
shares may belong to another person who on the basis of some private arrangement may
hold them for the benefit of the actual shareholder entered in the register of shareholders.
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That specific person is to be regarded the beneficial owner of the commercial company
(Supreme Court of the Republic of Latvia, 2018). Moreover, Paragraphs five and six of
Section 187! of the Commercial Law put forward an obligation to the board of directors
of the commercial company to make a relevant entry in the register of shareholders when-
ever any change regarding the company’s shareholders has taken place, and subsequently
submit the new division of the register of shareholders to the Register of Enterprises
(Commercial Law, 2000). Additionally, Section 182, Paragraph one of the AML Law
imposes an obligation to provide information on beneficial owners simultaneously
with application for changes in the division of the register of shareholders (Law on
the Prevention of Money Laundering and Terrorism and Proliferation Financing, 2008).
Hence, under the current normative regulation it is unclear what the competence of
the Register of Enterprises is in registration of information on beneficial owners who
happen to be sanctioned.

All the legal circumstances that need to be verified by the Register of Enterprises
before any registration activity is made, are listed in Section 14, Paragraph one of the Law
On the Enterprise Register of the Republic of Latvia. According to Clause 6 of the afore-
mentioned norm, the state notary shall verify, whether “another legal impediment has not
been registered in the Enterprise Register” (Law On the Enterprise Register of the Republic
of Latvia, 1990). The notion of a legal impediment involves different means of security
that may be applied decisions and orders of competent authorities or officials and that
Register of Enterprises is obliged to register on the basis of Clause 3 of Section 4 of
the aforementioned Law (Law On the Enterprise Register of the Republic of Latvia, 1990).
However, the Law On the Enterprise Register of the Republic of Latvia neither separately
categorises sanctions, nor expressly envisages whether sanctions are to be regarded as
legal impediments or means of security.

The utmost issue at stake is the following: whether the Register of Enterprises has
the right to interpret sanctions as being the means of security which prevent registration
of information on beneficial owners who happen to be sanctioned. It should be noted
that according to Section 10, Paragraph one of the State Administration Structure Law,
“state administration shall be governed by law and rights. It shall act within the scope
of the competence laid down in laws and regulations. State administration may use its
powers only in conformity with the meaning and purpose of the authorisation” (State
Administration Structure Law, 2002). Hence, the strict principle of separation of powers
does not permit the Register of Enterprises to apply excessively free interpretation to
certain legal notions. Nevertheless, to respond to the stated question above, it is neces-
sary to study the practice of the Register of Enterprises in registering information on
beneficial owners by examining actually received applications.
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3 Practice of the Register of Enterprises in
Regarding Sanctions as a Means of Security

As a matter of fact, sanctions is an issue of particular novelty and topicality to all
the public registers related to registration of ownership rights in any sense, including
the Register of Enterprises. The latter has expressed a position that the Law on sanctions
imperatively obliges any responsible institution to verify whether the person regarding
which any registration activity is to be made is subject to international or national sanc-
tions. Interestingly, the Register of Enterprises goes on to explain that such verification
procedure should also apply to registration of the transfer of capital shares and regis-
tration of newly founded companies by authorised persons. Importantly, the Register
of Enterprises notes that imposition of sanctions does not affect the duty of all legal
persons to register their beneficial owners, i.e., the changes in information on benefi-
cial owners should be registered in any case (Register of Enterprises of the Republic
of Latvia, 2022). While such approach is definitely in accordance with the purpose of
the AML Law which is inter alia aimed at full transparency of legal persons, it can be
questioned whether registration of changes in information on beneficial owners within
the framework of normative regulation should and in practice always does take place.
After all, refusal to the transfer of capital shares inevitably lead to the issue of registra-
tion of beneficial owners.

The previously described position deserves a thorough analysis. Although
the practice on the matter of sanctions is currently rather scarce, from the emerged
cases one might see a direction of how sanctions are being interpreted by the Register of
Enterprises. Thus, on 25 April 2022 the Chief State Notary of the Register of Enterprises
adopted the decision No. 1-5n/100 to uphold the administrative act by which it was
decided to refuse registration of losing the status of the beneficial owner and registering
a new beneficial owner. The case involved transfer of ownership rights of the sanctioned
beneficial owner within the chain of legal persons behind the company which applied
for registration of changes to a new owner who was indicated as the new beneficial
owner. The Register of Enterprises substantiated its decision by stating that the state
institution is bound by the sanctions, fulfilment of which from its part would mean
non-registration of the transfer of ownership rights of the person to whom sanctions
have been applied (Register of Enterprises of the Republic of Latvia, 2022). Another
argument for refusal of registration lied within the provisions of Cabinet Regulation
No. 327 adopted on 9 July 2019 “Procedures for the Proposition and Enforcement of
International and National Sanctions” which expressly stipulates in Clause 2.2. that
the Register of Enterprises is one of the public registers responsible for enforcement
of civil legal restrictions (Cabinet Regulation 327, 2019). Thus, it can be concluded
that the Register of Enterprises interprets sanctions as a means of security when
beneficial owners change on the basis of the transfer of capital shares or ownership
rights thereto.
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As it can be seen from the case in question, SIA “Riga Fertilizer Terminal”,
i.e., the company applying for registering the changes in beneficial owners still has
the same beneficial owner as initially registered on 21 June 2018 (Register of Enterprises
of the Republic of Latvia, 2022). The practice of the Register of Enterprises is further
strengthened by the decision of the Chief State Notary No. 1-5n/101 adopted on 27 April
2022. This decision which also upheld the administrative act on refusal to register losing
of status of the beneficial owner on the basis of the transfer of ownership rights to
the capital shares essentially contains the same argumentation (Register of Enterprises
of the Republic of Latvia, 2022). It is also visible from the public register that with respect
to SIA “VENTAMON]JAKS”, the company at stake in the specific case, information reg-
istered on its beneficial owner has not changed since 4 September 2018 (Register of
Enterprises of the Republic of Latvia, 2022).

Overall, current practice of the Register of Enterprises is insufficient to make
comprehensive conclusions as to how sanctions are interpreted in every case. One thing,
however, is clear — when it comes to losing of the status of the beneficial owner on the basis
of transfer of capital shares or ownership rights thereto — sanctions are unequivocally
regarded by the Register of Enterprises as a means of security. Thus, a statement that
changes in information on beneficial owners shall always be registered is not absolute.
Nevertheless, it can be concluded that by refusing to register information on sanctioned
beneficial owners, the Register of Enterprises applies teleological interpretation method
to legal norms covering the matter of sanctions. Given that grammatical, systemic and
historical interpretation methods in this case are not enough, the Register of Enterprises
is following the principle of reasonable application of legal provisions enshrined in
Section 11 of the Administrative Procedure Law (Administrative Procedure Law, 2001)
and teleologically interprets sanctions in conformity with the purpose of the Law on
sanctions. Thus, the Register of Enterprises fills the notion of the legal impediment
mentioned in the Law On the Enterprise Register of the Republic of Latvia by including
sanctions therein.

Conclusion

As the war in Ukraine is ongoing, it is clear that the issue of sanctions will not
lose its topicality in the months to come. The public registers responsible for registering
ownership rights will face numerous legal issues when deciding how to fulfil sanctions.
The Register of Enterprises on its part will be concerned with freezing of the status quo
in enterprises where sanctioned persons are involved. In this regard, beneficial owners
will remain one of the complicities, albeit not the only one. As the Ministry of Justice of
the Republic of Latvia has noted, status of the beneficial owner on the basis of an owner-
ship right is crucial because it reflects control not only over the capital shares but also
over the whole property owned by the capital company. Consequently, publicly registered
restrictions are necessary to prevent the use of economic resources as an analogue to
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monetary resources (Ministry of Justice of the Republic of Latvia, 2022). Nevertheless, it
would be wrong to assume that complicity of fulfilment of sanctions regarding registra-
tion of beneficial owners is limited to the question of ownership rights.

Although the practice of the Register of Enterprises has made it relatively clear that
registration of the changes in beneficial owners is to be refused if such changes involve
losing of status of the beneficial owner due to transfer of ownership rights to capital
shares, with a high likeliness, a whole range of other legal issues will emerge in no time.
More specifically, the status of the beneficial owner does not only derive from a direct
or indirect ownership right to capital shares. The list of possible types of control is by
no means exhaustive and is nowhere to be found in the normative acts but, as seen in
practice, control in a legal person may frequently be exercised on the basis of an authori-
sation agreement, through a legal arrangement, on the basis of business relationship, or
via status in a legal person, for instance, as a member of executive institution (Register
of Enterprises of the Republic of Latvia, 2022). Therefore, it is important to understand
whether sanctions would apply as a means of security if beneficial owners exercising
control in the legal person in any way other than that of an ownership right applied for
registration of losing of their status.

It can be concluded from this research that provisions of the normative regulation
and practice of the relevant state institution put together are still not enough for decisive
determination of whether sanctions are to be considered a means of security or legal
impediment doe registration within the meaning of the Law On the Enterprise Register
of the Republic of Latvia. It is visible from the practice of the Register of Enterprises
that sanctions are indeed interpreted as a means of security when it comes to registra-
tion of sanctioned beneficial owners and their ownership rights to shares. However,
the fact that the Register of Enterprises refuses to register loss of status of the benefi-
cial owner in cases of ownership rights does not necessarily mean that such practice
will apply to losing of status of the beneficial owner with respect to all other types
of control.

Consequently, the aim of the research has been reached. It has been substantiated
that the legal framework with respect to the competence of the Register of Enterprises
in fulfilling the civil legal restrictions imposed on natural persons who happen to be
beneficial owners of legal entities is insufficiently elaborated. It does not specify what
the place of sanctions in the verification process of documents is and, as a consequence,
leaves excessive room for interpretation for the Register of Enterprises. This, on its part,
makes the function of the Register of Enterprises gradually move from that of an execu-
tive institution to that of a partly judicial institution.

To counter legal challenges posed by latest global developments, it would be neces-
sary to make amendments to the normative regulation. In particular, it would be useful to
define sanctions as a means of security within the framework of the Law on the Enterprise
Register of the Republic of Latvia and supplement Section 42 of the aforementioned
Law with a provision which would envisage in which cases the Register of Enterprises
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shall refuse to register information on beneficial owners. That way, the competence of
the Register of Enterprises on the matter of beneficial owners and their relation to sanc-
tions would be clear and the overall purpose of the normative regulation on sanctions
aimed at preventing relevant persons from escaping from sanctions would be fulfilled
much more effectively.
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Abstract

Current legal framework does not properly address the impact that transnational
corporations have on human rights. In response to that in 2014 the UN Human Rights
Council established an open-ended intergovernmental working group with a mandate
to elaborate an international legally binding instrument to regulate activities of transna-
tional corporations and other business enterprises. Although this decision was strongly
contested and initially there was very little consensus on what such a treaty should entail,
much effort has been invested to improve the content of the proposed treaty and gather
the necessary support for its adoption.

The aim of this article is to analyse the progress made in negotiating the treaty
and to find any essential areas of agreement between different stakeholders. To achieve
that aim, historical and analytical research methods have been primarily used. The study
finds that two crucial areas of agreement exist — on the regulatory targets and regulatory
model — that allows for real negotiations to begin.

Keywords: consensus, human rights, transnational corporations, treaty on business
and human rights.

Introduction

The impact of business on human rights and corporate human rights violations are
well documented (Amnesty International, 2014). Victims face significant challenges when
seeking remedy in cases where transnational companies are perpetrators of human rights
abuse or are complicit in violations committed by state actors (Birgelis, 2019, 343-349).
It is argued that international law is not currently equipped to properly deal with such
challenges (Joseph, 2004). Therefore, an understandable reaction to this situation is to
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argue that there should be more specific regulations in place that would bind all busi-
nesses under a common set of standards protecting all human rights. Because customary
norms cannot be merely created at will (Dumberry, 2016), seeking to establish binding
international standards in the field of business and human rights means that an inter-
national treaty should be negotiated, regardless of whether the treaty would impose
obligations on states or on companies directly. Civil society has long been advocating for
such a treaty and there appear to be several good reasons for that (Birgelis, 2021, 97-103).
It can, for instance, help address the issue raised above through clarifying human rights
standards applicable to companies, removing obstacles to access to justice in transnational
litigation, and promoting initiatives that would enhance corporate accountability for
human rights violations. Eventually the work towards a binding treaty on business and
human under the auspices of the UN has begun.

In 2014, three years after the Human Rights Council (HRC) unanimously endorsed
the UN Guiding Principles on Business and Human Rights (UNGP), the HRC adopted
resolution 26/9 by which it decided “to establish an open-ended intergovernmental
working group on transnational corporations and other business enterprises with respect
to human rights, whose mandate shall be to elaborate an international legally binding
instrument to regulate, in international human rights law, the activities of transna-
tional corporations and other business enterprises” (Human Rights Council, 2014). It
should be noted that the mandate of this open-ended intergovernmental working group
(OEIGWG) initially started on quite uncertain grounds as the said resolution was far
from unanimously welcomed, with 20 states voting in favour, 14 against and 13 abstaining
(Human Rights Council, 2014). Powerful home states such as the USA had refused to
engage with establishing such treaty from the very start (Delegation of the United States
of America, 2014). Similarly, to the previous efforts to regulate transnational corporations
by the UN (Muchlinski, 2021, 212-226), primarily developing countries and civil society
members supported the development of the treaty while developed countries and large
businesses did not. Nevertheless, the process of developing a binding instrument has
significantly moved forward.

The first session of the OEIGWG took place in July 2015. It was not well attended
and delegates from the EU and EU member states walked out of the meetings on
the second day (Ruggie, 2015; Cassel, 2015). There was very little consensus on what
exactly should the instrument entail. To be of practical use, the treaty has to go beyond
a simple restatement of obligations that states and businesses already have. Therefore,
the first and second sessions of the OEIGWG were dedicated to increasing the participa-
tion of states and conducting more concrete deliberations on the content, scope, nature
and form of a future international instrument (without yet beginning to draft the treaty
text itself) (HRC, 2016; HRC, 2017). During the third session, the OEIGWG discussed
elements for a draft legally binding instrument (Elements for the Draft Legally Binding
Instrument, 2017) prepared by the Chairperson-Rapporteur of the OEIGWG based
on the discussions held during the first two sessions (HRC, 2018). During the fourth
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session, the discussions focused on the very first draft which was named as “zero draft”
(Legally Binding Instrument, 2018) of the treaty, as well as a zero draft optional pro-
tocol (Draft Optional Protocol to the Legally Binding Instrument) to be annexed to
the zero draft legally binding instrument. Then during the fifth session, a revised draft
(Legally Binding Instrument, 2019) of the legally binding instrument served as the basis
for negotiations, while during the sixth session, a second revised draft (Legally Binding
Instrument, 2020) of the legally binding instrument was evaluated. Ahead of the seventh
session, the Permanent Mission of Ecuador prepared a third revised draft (Legally Binding
Instrument, 2021) of the legally binding instrument which is the most up to date version
of the treaty so far. Third revised draft maintains the structure, scope and the balance
of content and approaches of the previous drafts, improving in drafting and clarifying
certain ambiguities (Lopez, 2021). Undoubtedly, these draft versions of the proposed
treaty maintain progressive development.

The proposed treaty narrows the regulatory gap through broad extraterritorial
jurisdiction, concrete reporting and due diligence obligations and over-arching duty on
states to ensure that such obligations are fully justiciable and victims are equipped with
remedies and ample access to justice (Bantekas, 2021, 662). Although further improve-
ments are necessary, inter alia, to provisions regarding the reversal of burden of proof,
the extra-territorial obligations of states and human rights due-diligence, two funda-
mental milestones have been achieved that allows the real negotiations to begin. Those
are: agreeing upon the regulatory targets and regulatory model.

1 Regulatory Targets: Scope of Business Enterprises

The first major debate during the opening session of OEIGWG was regarding
the scope of business enterprises that the treaty should cover. More specifically, what
the “regulatory targets” should be (Deva, 2017, 154); whether the proposed treaty should
follow the approach adopted by the UNGPs and apply to all types of business enterprises,
or whether its applicability should be limited only to transnational corporations and other
business enterprises with a transnational character in their operational activities.

The start of this debate has its roots in the previously mentioned HRC Resolution
26/9 which called for a treaty to regulate the activities of “transnational corporations and
other business enterprises”. However, presumably to gain enough votes to pass, a footnote
was placed in a preamble paragraph of Resolution 26/9 stating, “Other business enterprises’
denotes all business enterprises that have a transnational character in their operational
activities and does not apply to local businesses registered in terms of relevant domestic
law” (HRC, 2014). Such footnote, if taken on its face value, does restrict the scope of
the intended treaty. In that way the first real point of tension was created.

Immediately after the adoption of the said resolution, several NGOs reacted to
express their concern and called for the perceived restriction established by the footnote
to be lifted. In a report released before the first meeting, the International Commission of
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Jurists convincingly argued that a footnote in the preamble could not limit the scope of
discussions or the outcome of negotiations (International Commission of Jurists, 2015).
Similarly, at the very start of the negotiations, the EU had suggested that the scope of
the treaty must be more inclusive. However, the EU’s proposal and subsequent tedious
debate was qualified as obstructionist by some even though most NGOs, several expert
panellists, and business representatives agreed that the treaty should cover all business
enterprises (Carlos, 2016, 111-116). Despite initial disagreements at the beginning of
the negotiations, a certain consensus has emerged.

With the risk of some pro-treaty states withdrawing from the treaty negotiations,
the draft version of the treaty is constructed in a way that it applies to all business enter-
prises. That appears to be in line with the increasing trend towards adopting instruments
that apply to all types of enterprises, rather than merely transnational ones (OECD,
2011). In essence, it can be considered beneficial to the victims as from their standpoint
it does not particularly matter whether a transnational or local company abuses their
human rights, and corporations often structure their enterprise to act through locally
incorporated subsidiaries. Therefore, the current draft treaty does afford some protection
to potential victims against all types of corporate behaviour. Another practical advan-
tage of this approach is that it avoids the issue of constructing an agreeable definition
of “transnational corporation”, a task which could prove very difficult because an entity
could be considered “transnational” in view of multiple alternative variables (for instance,
location of offices, operations, nationality of shareholders and directors), and neither
municipal corporate laws nor international law generally recognise incorporation of
a company as a “transnational corporation”. Any attempt to limit the treaty’s scope only
to transnational corporations would potentially result in lawyers advising companies
how to bypass the given definitional contours. Therefore, from a normative perspective
such approach is seen more preferably.

Although one cannot theoretically exclude the possibility that states could once
again renegotiate the scope of the treaty and narrow it down to “transnational corpo-
rations”, that is highly unlikely considering the incremental extension of the scope of
initiatives regulating corporate behaviour over the last four decades and the unanimous
endorsement of the UNGPs by the HRC. Unless this treaty is seen as the first of many
subsequent treaties in the field, it is safe to assume that there is a solid ground of agree-
ment about the regulatory targets of the proposed treaty.

2 Regulatory Models: Direct vs Indirect
Corporate Human Rights Obligations

Besides the agreement regarding the regulatory targets of the treaty, another crucial
agreement was about the proper way or model to regulate these targets. David Bilchitz
rightly notes that there are two main models for a treaty to regulate corporations in
this regard (Bilchitz, 2017, 186). The first model maintains focus on the obligations of
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the state, which is expected to protect individuals against the violation of their rights
by third parties such as corporations or to require certain actions of corporations to
facilitate realisation of such rights. This model can be called the “indirect model” as it
would place an international legal obligation on the state to ensure (though regulations,
investigations, etc.) that corporations do not violate the human rights of individuals;
however, corporations themselves would lack any obligations stemming directly from
international human rights law.

Meanwhile, the “direct model” involves imposing direct obligations upon corpora-
tions by international human rights law independently of the obligations of states.
Motivation behind the calls for direct obligation arises from the perceived weakness
of the existing state-centred system where unwillingness or inability of national state
authorities to adopt and enforce national legislation often fail to hold corporations
accountable. Such direct obligations, possibly, even enforced by international bodies
could sideline the need for state action. Bilchitz has previously argued that direct human
rights obligations of companies is already contained in international human rights law
and should not be regarded as a radical departure (Bilchitz, 2013; Latorre, 2020). In this
respect professor Louis Henkin is often cited, who, in the context of Universal Declaration
of Human Rights, famously noted that: “Every individual and every organ of the society
excludes no one, no company, no market, no cyberspace. The Universal Declaration applies
to all of them” (Henkin, 1999).

Based on a similar idea, the UN Norms on the Responsibilities of Transnational
Corporations and Other Business Enterprises with Regard to Human Rights (UN Norms),
drafted by the UN Sub-Commission on the Protection and Promotion of Human Rights
(2003), made legal obligations for corporations its central theme. Yet in his first interim
report in 2006, John Ruggie, the special representative of the Secretary-General on human
rights and transnational corporations and other business enterprises (from 2005-2011),
concluded that the Norms could not be a restatement of the current international human
rights law because, with a few possible exceptions, this law did not bind corporations
(Commission on Human Rights, 2006, 60-61).

J. Ruggie writes: “While it may be useful to think of corporations as ‘organs of society’
as in the preambular language of the Universal Declaration, they are specialised organs
that perform specialised functions. They are not a microcosm of the entire social body. By
their very nature, therefore, corporations do not have a general role in relation to human
rights as do States; they have a specialised one.” (Commission on Human Rights, 2006, 66)

Irrespective of whether Ruggie’s claim is fully accepted or not, the direct model
would still require some guidance or mechanism to determine the nature and extent of
these obligations. It is the absence of clear proposal of what direct obligations have to
be imposed on corporations and what kind of institutions and mechanisms will have
the task of implementing and enforcing, what appears to be problematic. For that reason,
the direct model lacks the required state support. Moreover, several risks associated with
the direct model would have to be mitigated.

— 160 —



S OC RATE S RSU elektroniskais juridisko zinatnisko rakstu zurnals 2022, NR. 2 (23)

Martins Birgelis. Towards Treaty on Business and
Human Rights: Key Areas of Agreement

There are risks that imposing direct human rights obligation on corporations
would lead to situations where states would be justified to decrease their own positive and
negative human rights obligations in all those areas where corporations have the faintest
presence. Moreover, if transnational corporations were to have the same obligations as
states, they could request that they were endowed with powers typically exercised by
state; thus, making them even more powerful than they currently are and potentially
causing more risk than benefit to society (Bantekas, 2021, 638).

Recognising direct obligations of corporations without simultaneously setting
an effective system of remedies for victims of rights violations, enforcement of those
duties and guaranteeing due process may only serve at the end to undermine protection
of human rights and favour authoritarian states’ rule (Knox, 2008).

Consequently, the treaty discussions appear to be settled for the first model.
Although in 2017, the discussion of the OEIGWG reflected in the previously mentioned
document on elements for the draft legally binding instrument showed some ideas for
allocating direct obligations to businesses, ever since the Zero Draft the proposed treaty
establishes obligations for state parties to create a legislative or administrative measure
in order to regulate companies, but it does not allocate direct obligations to businesses.

Conclusion

The latest draft treaty is a crucial step forward in establishing a legally binding
instrument in the field of business and human rights. It overcomes important objections
and establishes areas of agreement. Although initially there was very little agreement on
what the intended instrument should look like, a general consensus around two funda-
mental issues has emerged. Namely, an agreement on regulatory targets and the regulatory
model has been reached.

As to regulatory targets, the treaty is expected to apply to all businesses. The vic-
tims of corporate human rights abuses are unlikely to distinguish whether the business
enterprise that causes them harm has transnational characteristics or not. Also, victims
are not likely to excuse abuses they suffer from a local business simply because the entity
lacks a transnational element. From the point of view of the victims, the key consideration
is not the formal character of the business entity, but instead the victims’ practical access
to effective remedy and reparation for the harm they have suffered. Many state delegates
along with other stakeholders requested this balanced approach during the OEIGWG
sessions, and some states, including EU members, had even justified their absence from
the debates on account of the limited scope proposed instrument. The current draft
takes away this objection and paves the way for a negotiation focused on the substance
of the treaty provisions.

As to the regulatory model, treaty is expected to regulate corporations via
the indirect model, that is, to impose direct obligations only to states which then in
turn would have to further regulate the activities of business in their domestic law. One
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of the main arguments in favour of direct obligations for corporations is the percep-
tion that states already often fail to discharge their duty to protect human rights under
international law, leaving corporate abuses unaddressed. Therefore, imposing obligations
directly onto corporations without intermediation of the national state could theoreti-
cally solve the issue. However, in the author’s opinion, the proponents of this argument
also fail to offer an option that will go beyond a mere declaratory instrument without
effective implementation. While the notion of direct obligations for corporations may be
an appealing concept, it is not yet clear how they will strengthen in practice the protec-
tion of individuals’ rights without a robust functioning of state-based system for their
enforcement.

Although eventually it will all come down to political will (European Coalition for
Corporate Justice, 2021) and there are still aspects of the treaty and its provisions that
require refinement during the process of negotiation, the draft can now be considered
sufficiently clear and comprehensive so as to be the subject of serious negotiations.
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Abstract

Autonomy of a university is a right to self-determine its existence and operation.
Autonomy is not the absolute freedom of action of the institution, but rather the liberty
to operate within the national legal framework. Autonomy embraces the democratic prin-
ciples of a governance model enforced with the purpose to maintain a balance between
the self-governing entities. The balance refers to internal and external democracy.
Shifting the balance of the current governance model of the Constitutional Assembly,
the Senate, the Rector, the Audit Commission and the Academic Arbitration Court
affects democracy at large. The article aims to analyse the legal framework of university
autonomy and its changes, identify shortcomings of the governance model, and propose
solutions to them. Used materials include legal acts, publications and literature. Methods
used in the article are descriptive, analysis, synthesis, dogmatic, induction and deduc-
tion, and legal interpretation methods as well — grammatical, systemic, historical and
teleological methods.

The main results relate to how changing the university governance model in Latvia
impacts the university autonomy and compliance with the democratic principle in gov-
ernance. Leaving the choice to establish the Constitutional Assembly to the university
jeopardises the principle of participation of a university staff in the university’s activities.
Furthermore, leaving the establishment of the Academic Arbitration Court to the uni-
versity dismantles the democratic balance in the university governance.

Keywords: autonomy, self-governance, constitution assembly, the senate, the rector,
the academic arbitration court.
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levads

Izglitiba ir viena no starptautiskajas un nacionalajas tiesibu normas ieklautajam
cilvéka pamattiesibam, kuras valstij ir janodrosina (Latvijas Republikas Satversmes
komentari, 2011, 643-645). Augstaka izglitiba tiek iegtita augstskola, kam var bat atskirigs
nosaukums, pieméram, augstskola, universitate, akadémija u. tml. (turpmak — augstskola
vai universitate). Neatkarigi no nosaukuma augstskola ir institticija, kura personai sniedz
iespéju apgut profesiju, nodarboties ar zinatni un ir darbavieta akadémiskajam un admi-
nistrativajam personalam.

Péc bitibas augstskola ir ka sarezgits mehanisms, kas isteno dazada veida tiesiskas
attiecibas. Lai nodrosinatu personas tiesibas uz izglitibu augstakaja pakapé, augstskolas
ir tiesigas veidot savu parvaldi, izdot iek$éjos normativos aktus un kontrolét to izpildi,
noteikt uznemsanas nosacijumus, studiju maksu, zinatnes virzienus un risinat citus jauta-
jumus. Parasti tas pilda publisku funkciju — veic izglitibas pakalpojuma nodrosinasanu,
tacu augstskolas var piedalities ari civiltiesiskas attiecibas. Citiem vardiem sakot, jebkurai
valsts augstskolai ka publiskas parvaldes instittcijai ar likumu ir pieskirta autonomija
lemt par tai svarigiem jautajumiem.

Moderna demokratija ir samériga, ta balstas uz varas daliSanu, reprezentativu
dazadu viedoklu pausanu un lémumu veido$anu, kas balstiti tiesibas un konstitacija (Isi
par demokratiju, 2017, 184). Likumdevéjs, nosakot augstskolas autonomiju aréja norma-
tivaja akta, veido valsts un augstskolas tiesiskas attiecibas, lai nodrosinatu vairak vai
mazak unificétu augstskolas parvaldibas modeli, kuram ir jaspéj nodrosinat augstskolas
pastavésanu un izglitibas pakalpojuma sniegsanu. Augstskolu likuma ir noteiktas augst-
skolas pasparvaldes instittcijas, kas Latvija ir tradicionalas, — satversmes sapulce, senats,
rektors, revizijas komisija un skiréjtiesa. Tiesi varas lidzsvars $aja parvaldibas modeli
nodrosina augstskolas autonomiju un demokratijas principa istenosanu. Izglitibas un
zinatnes ministrijas virzitaja augstskolu reforma augstskolu autonomija un parvaldibas
modelis bija viens no pamatjautajumiem. Ta aktualitate ir pamatota Augstskolu likuma
2021. gada 8. junija veiktajos grozijumos, ar kuriem tika mainits augstskolas parvaldibas
modelis, ieviesot padomi ka augstako augstskolas léméjinstitaiciju un pielaujot augstskolas
izvéli satversmes sapulces un skiréjtiesas izveidosana. Lidz ar to likumdevéjs ir mainijis
varas lidzsvaru, nosakot, ka padomé izpildvaras iecelto aréjo parstavju skaits ir lielaks neka
augstskolas ievéléto parstaviju skaits, turklat padomes priekssédétajs pirmaja padomes
darbibas termina ir aréjais parstavis. Starptautiski atzitie pamatprincipi nepielauj, ka
politiska vai ekonomiska vara ietekmé augstskolas autonomiju, bet pasreizéjais padomes
reguléjums to netiesi pielauj, jo aréjos parstavjus izvirza Ministru kabinets un Valsts
prezidents.

Tiesiskais reguléjums pielayj ari iespéju augstskolam neveidot satversmes sapulci,
ar to radot situaciju, ka augstskolas personalam var tikt liegta iespéja piedalities augst-
skolas pasparvaldé. Savukart, atsakoties no skiréjtiesas obligatas pastavésanas augst-
skola, nav izvértéta $ada lémuma ilgtermina ietekme uz stridu izskirsanu augstskola un

— 166 —



S OC RATE S RSU elektroniskais juridisko zinatnisko rakstu zurnals 2022, NR. 2 (23)

Kitija Bite. Augstskolas autonomija ka demokratisks parvaldibas princips Latvija

administrativo tiesu noslodzi. Lemt par augstskolas autonomijas apjomu ir likumdevéja
prerogativa, bet likumdevéjam ir jaspéj nodrosinat demokratijas principa ievéro$ana
augstskolas autonomija.

Sa pétijuma mérkis ir analizét augstskolas autonomijas tiesisko regulégjumu un ta
izmainas, lai konstatétu parvaldibas modela trakumus un ieteiktu to risinagjumu. Veicot
pétijumu, tika analizétas tiesibu normas, publikacijas un literatairas avoti, bet rezul-
tatu iegtiSanai izmantotas $adas metodes: deskriptiva, analizes, sintézes, dogmatiska,
indukcijas un dedukcijas, ka ari tiesibu normu interpretacijas metode, proti, gramatiska,
sistémiska, vésturiska un teleologiska metode.

1. Augstskolas autonomija - formalitate
vai demokratijas méeraukla

Jedziens “autonoms” tiek skaidrots ka tads, kam ir pasparvaldes tiesibas, kam ir
autonomija (Svesvardu vardnica, 1951, 38), ari ka “neatkarigs, patstavigs” (Latviesu lite-
raras valodas vardnica, 1972). Attiecigi tiek veidots ari autonomijas jédziens: no grieku
valodas varda autonomia, ko savukart veido autos (pats) un nomos (likums), tatad — pas-
likumdosana; atsevisku apgabalu, sabiedrisku apvienibu vai iestazu tiesiba nokartot valsts
robezas savu iek$éjo dzivi péc pasu raditam tiesibu normam. Tiesibas tiek pieskirtas
ar sevisku likumu, dodot visparéjas linijas, kuru robezas sabiedriskas organizacijas vai
iestades var brivi rikoties, pasas izdodot un ari piemérojot paklautam personam saistosas
visparéjas normas (Latvie$u konversacijas vardnica, 1927-1928, 1335. skirklis). Apkopojot
Seit minéto, var teikt, ka autonomija primari ir attiecinama uz autonoma subjekta aréjas
tiesibu normas noteiktu tiesibu pasam noteikt savu pastavésanu, eksistenci un iekséjo
organizaciju. Nemot véra, ka autonomija var tikt istenota likuma noteiktajos ietvaros, ta
ir janoskir no subjekta absolatas ricibas brivibas.

Attiecigi augstskolas autonomija ir ar likumu noteiktas tiesibas lemt par augst-
skolas parvaldibu, lai nodrosinatu Latvijas Republikas Satversmé noteiktas cilvéktiesibas
(Latvijas Republikas Satversme, 1922, 8. nodala).

Isu augstskolas autonomijas skaidrojumu ir sniegusi ari Valsts kontrole, secinot,
ka augstskola ir autonoma izglitibas un zinatnes instittcija ar pasparvaldes tiesibam un
tai ir tiesibas patstavigi noteikt augstskolas organizatorisko un parvaldibas struktiru,
ka ari augstskolas autonomija izpauzas tiesibas mérktieciga un racionala finansu un
materialo resursu izmanto$ana (Latvijas Republikas Valsts kontrole, 2017, 68).

Augstskolu likuma 4. panta otraja dala ietverti ari papildinajumi, kuros cita starpa
paredzéta augstskolas atbildiba par demokratisma principu ievérosanu, mérktiecigu un
racionalu finansu un materialo resursu izmantosanu (Augstskolu likums, 1995, 4. panta
otra dala). Si augstskolas atbildiba par demokratisma principa ievéro$anu, kas izriet no
augstskolas autonomijas, tiek analizéta turpmak.

Tas, ka augstskolam / universitatém ir japiemit autonomijai, noradits 1988. gada
parakstitaja Lielaja universitasu harta (Magna Charta Universitetum), ka fundamentalo
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pamatprincipu akcentéjot universitasu autonomiju, kas var bt organizéta dazados veidos,
lai spétu atbilst apkartéjas pasaules vajadzibam, zinatnei un izglitibai, tai ir jabat morali
un intelektuali neatkarigai no politiskas varas un ekonomiskajiem spékiem (Liela univer-
sitasu harta, 1988).

Eiropa $o demokratijas principu istenosanu dzivé caur augstskolu autonomiju
novéro un uzrauga Eiropas Augstskolu asociacija (European University Association,
turpmak — EUA), vértéjot augstskolu autonomijas limeni Eiropas valstis un 29 augstakas
izglitibas sistémas. Sie vértéjumi parada attiecibas starp universitatém un valsti, cik brivi
universitates var pienemt léemumus valsts noteiktaja likumu un reguléjumu konteksta,
ka atbilstoss tiesiskais ietvars nodrosina brivu lémumu pienemsanu, lai nodrosinatu
universitasu darbibas brivibu. Biezi tiesiskais reguléjums universitatém pieskir ierobezotu
autonomiju vai rada domstarpibas starp universitatém un valdibu. EUA norada, ka augst-
skolu autonomija ir komplekss koncepts, kas ietver dazadus, bet savstarpéji saistitus ele-
mentus. Autonomijas meérijumi tiek veikti cetras dimensijas un ir $adi: 7 organizatoriskas
autonomijas indikatori, 11 finansu autonomijas indikatori, astoni personala autonomijas
indikatori un 12 akadémiskas autonomijas indikatori (EUA, https://www.university-
autonomy.eu/about/).

Saja publikacija tiek atainoti tikai organizatoriskas autonomijas raditaji. Jaunakais
EUA vértéjums tika publicéts 2017. gada. Attieciba uz organizatorisko autonomiju Latvija
sanéma 57 %, kas atbilst vidéji zemam raditajam. Salidzinot ar iepriek$éjo novértéjumu
2010. gada, situacija kluvusi sliktaka — toreiz Latvijas raditajs bija vidéji augsts. Latvijas
augstskolu organizatorisko autonomiju galvenokart samazinaja rektora atlaisanas proce-
dara, ka ari iespéjas trakums augstskolam veidot juridiskas personas un aréjo dalibnieku
neiesaistisana augstskolas parvaldiba (EUA, 2017, 44). Kartéjais EUA vértéjums tiks pub-
licéts péc 2022. gada ievaktajiem datiem par Eiropas valstu augstakas izglitibas sistému.
Taja atkartoti tiks noteikti organizatoriskas autonomijas indikatori. EUA vértés 2021. gada
veiktos grozijumus Augstskolu likuma, kuri, diemzél ne visi, ir vérsti uz augstskolu auto-
nomijas stiprinasanu.

Augstskolas autonomija ir vértéta ari vairakos Satversmes tiesas spriedumos, kon-
statéjot, ka likuma noteikta augstskolas autonomija izpauzas tiesibas patstavigi noteikt
savu organizatorisko un parvaldibas struktaru, bet augstskolu autonomija nav absolata.
Saskana ar Augstskolu likuma 4. panta pirmo dalu augstskolas autonomiju raksturo varas
un atbildibas sadale starp augstskolu un valsts institacijam. Augstskolu autonomija ir
ierobezZota ar citu valsts institiciju tiesibam (Satversmes tiesa, 2000).

Gandriz 20 gadus péc Seit minéta nolémuma Satversmes tiesa pamatoja augstskolas
autonomijas nepieciesamibu, nosakot, ka “augstskolas uzskatamas ne tikai par izglitibas
iestadém, kurds sagatavo darbam dazZdadu jomu specialistus, bet tas ir ari akadémiskas
izglitibas un zindtnes centri. Lai tiktu aizsargdta studéjoso un akadémiska personala
akadeémiska briviba, augstskolam nepieciesama autonomija. [..] Ka uzsverts Lielaja
universitasu harta, lai spétu atbilst apkartéjas pasaules vajadzibam, zindtnei un izgli-
tibai, universitatei ir jabuit morali un intelektuali neatkarigai no politiskas varas. Tapat
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universitasu autonomija nodrosina augstakas izglitibas un zinatnes sistému nepartrauktu
piemérosanos mainigajam vajadzibam, sabiedribas prasibam un jaundkajiem zindatnes
sasniegumiem. Augstakas izglitibas iestazu autonomija ietver augstakas izglitibas iestades
tiesibas veidot savu institucionalo stratégiju, nosakot savus méerkus un misiju, ka ari to
sasniegSanas un istenosanas veidus. Nemot véra augstakas izglitibas nozimi sabiedribas
ilgtspéja un nacionadlds zindtnes attistiba, valstij, ievérojot augstakas izglitibas iestazu
autonomiju un akadémisko brivibu, ir piendkums izveidot tadu augstakas izglitibas sis-
téemu, kas nodrosina o izglitibas iestazu darbibu visas sabiedribas interesés.” (Satversmes
tiesa, 2019).

Augstskolas autonomija ir nozimigs instruments sabiedribas vértibu talaka attis-
tiba un demokratijas nodrosinasana augstskola. Juriste Anda Ozola norada: “Politiska
dimensija pieprasa akadémisko brivibu un instituciondlo autonomiju ka nosacijumus
augstakas izglitibas spéjai sniegt pilnvertigu ieguldijumu sabiedriba, kuras dala ta ir.
Tiesiska dimensija konstitué augstskolu autonomiju ka vértiblielumu ar satura un formas
nosacijumiem. Forma — dazdados veidos organizéta, ar nosacijumu spét atbilst apkartéjas
pasaules vajadzibam. Satura nosacijums — izvélétas formas ietvara zindatnei un izglitibai
ir jabut morali un intelektuali neatkarigam no politiskas varas un ekonomiskajiem spé-
kiem.” (Ozola, 2021, 24).

Turklat augstskolas autonomija nevar but formali likuma ierakstits vésturiski par-
mantots postulats, bet tai jabut likumdevéja pieskirtam efektivam augstskolas attistibu
un demokratiju veicino$am lidzeklim.

2. Augstskolas parvaldibas modelis
lidz 2021. gada 16. augustam

Augstskolas parvaldiba ir viens no indikatoriem, péc kuriem nosaka augstskolas
organizatorisko autonomiju. Augstskolas parvaldibu reglamenté likumdevéjs ar aréja
reguléjuma palidzibu. Paslaik ta ir noteikta ar Augstskolu likuma grozijumiem, kurus
Saeima pienéma 2021. gada 8. junija, un tie stajas spéka ta pasa gada 16. augusta. Lai
izprastu, ka Latvija lidz 2021. gada 16. augustam bija organizéta augstskolas parval-
diba, tiks veikta Augstskolu likuma normu analize konteksta ar EUA fiksétajiem truku-
miem un Izglitibas un zinatnes ministrijas ricibu, lai istenotu augstskolu parvaldibas
reformu.

Augstskolu likuma — ta pirmaja redakcija 1995. gada — tika noteikts, ka augstskolu
autonomiju raksturo varas un atbildibas sadale starp valsts institiicijam un augstskolu
vadibu, ka ari starp augstskolu vadibu un akadémisko personalu (Augstskolu likums,
redakcija no 1995. gada lidz 1997. gadam, 4. panta pirma dala). No §is normas izriet, ka
autonomija izpauzas aréja limeni, t. i., starp valsts institticijam un augstskolas vadibu,
un iek$éja limeni — starp augstskolas vadibu un akadémisko personalu. Te vérojama
tiesa korelacija ar EUA veikto vértéjumu indikatoriem — augstskolas autonomija valsts
noteiktaja tiesiskaja ietvara.
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Augstskolu likums primari regulé iekséjo pasparvaldi, skaidri definéjot tas sub-
jektus — rektoru, senatu, satversmes sapulci, revizijas komisiju un skiréjtiesu (Augstskolu
likums, 1995, 12. pants), paredzot to kompetenci un atbildibu, vienlaikus ari paredzot
augstskolas tiesibas sava satversmé noteikt citus jautajumus, kas nav pretruna ar likumu
(Augstskolu likums, 1995, 14. pants). Jautajjums par aréjo pasparvaldi ir sarezgitaks,
jo Augstskolu likuma normu piemérotajiem pasiem likuma jameklé valsts institaciju
kompetence. Parsvara ta ir saistita ar Izglitibas un zinatnes ministriju, bet likuma
arl noteikta Aizsardzibas ministrijas un Tieslietu ministrijas kompetence atseviskos
jautajumos.

Demokratiju raksturo lidzsvars starp léméjvaru, izpildvaru un kontroléjoso varu.
Augstskolu likuma pamata redakcija bija ieklauts mehanisms, kas nodrosinaja demokra-
tijas pamatprincipus, veidojot augstskolas parvaldibas modeli. Paraléli 12. panta ieklau-
tajam parstavibas un vadibas institticijam tika noteikts padomnieku konventa institts,
kas palicis nemainigs lidz $im laikam. Padomnieku konvents ir konsultativs instruments
senatam un rektoram augstskolas attistibas un stratégijas jautajumos. Pozitivi vértéjams,
ka padomnieku konventa izveidi var pieprasit augstskolas senats un ari izglitibas un
zinatnes ministrs (Augstskolu likums, 1995, 16. pants), tadéjadi nodrosinot augstskolas
un valsts vienlidzigas tiesibas augstskolas autonomijas istenosana.

2000. gada Augstskolu likuma grozijumos tika paplasinats augstskolas autonomijas
reguléjums: “[..] augstskolas ir autonomas augstakas izglitibas un zindtnes institicijas ar
pasparvaldes tiesibam. Augstskolu autonomiju raksturo akadémiska briviba un varas un
atbildibas sadale starp valsts institiicijam un augstskolu, starp augstskolas dibindtaju
un tas leméjinstitucijam.” (Grozijumi Augstskolu likuma, 2000, 4. panta pirma dala).

Izmainas saistitas ar skaidru autonomijas iezimésanu, proti, noteikts, ka ta ir aug-
stakas izglitibas un zinatnes institicija, kurai piemit pasparvaldes tiesibas, ka ari ir dots
precizéjums, kada apjoma izpauzas autonomija. Ta ir akadémiska briviba, saglabajot
varas un atbildibas sadales reguléjumu, kurs savukart ietverts Augstskolu likuma pamata
redakcija. Si norma $ada redakcija palikusi nemainiga ari paslaik.

2000. gada tika papildinats Augstskolu likuma 12. pants (Augstskolas parstavibas
un vadibas instittcijas un 1éméjinstittcijas), nosakot kompetences sadalijumu starp valsti
un augstskolu, kas pirms tam likuma nebija noteikts: augstskola augstaka vadibas instita-
cija un léméjinstiticija stratégiskajos, finansu un saimnieciskajos jautajumos ir tas dibi-
natajs, bet augstaka parstavibas un vadibas institacija un léméjinstittcija akadémiskajos
un zinatniskajos jautajumos — augstskolas satversmes sapulce (Grozijumi Augstskolu
likuma, 2000, 12. panta otra dala).

Augstskolu likuma satversmes sapulcei paredzétas plasas pilnvaras, pieméram,
pienemt un grozit satversmi, ievélét un atcelt rektoru, ievélét senatu, revizijas komisiju
un skiréjtiesu (Augstskolu likums, 1995, 14. panta pirma dala), tadéjadi $ads reguléjums
nodrosina gan augstskolas autonomiju, gan demokratija pienemto lidzsvaru varas sada-
lijuma. Jaakcenté likuma noteiktais, ka dibinatajam, respektivi, valstij, valsts dibinata
augstskola piekrit tiesibas lemt par stratégiju, finansu un saimnieciskiem jautajumiem.
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Saja pasa Augstskolu likuma panta paredzétas augstskolas tiesibas satversmé
noteikt ari citus jautajumus (Augstskolu likums, 1995, 14. panta otra dala). Augstskolu
satversmés tas izpaudas ka pasparvaldes instittciju atsevisku léemumu apstridésanas
iespéja citas pasparvaldes institacijas, pieméram, senata vai $kiréjtiesas atseviskus
léemumus var apstridét satversmes sapulcé (sk. Par Rigas Stradina universitates Satversmi,
2002), rektora atliekosa veto tiesibas senata lémumiem (sk. Par Rigas Stradina univer-
sitates Satversmi, 2002; Par Rigas Tehniskas universitates Satversmi, 2014) vai ari
satversmes sapulces un senata lémumu apstridésana skiréjtiesa (sk. Par Daugavpils
Universitates Satversmi, 2001). Sadi izpaudas augstskolas autonomijas tiesibas likuma
noteiktaja ietvara istenot savu pasparvaldi, nosakot augstskolas darbibas un iek$éjo
procesu risinasanas kartibu.

No formala viedokla Augstskolu likums nodro$indja augstskolu autonomiju un
demokratijas istenosanu tajas. Tomér Valsts kontrole 2017. gada, veicot reviziju, secinja
(turpmak — Zinojums), ka Izglitibas un zinatnes ministrija gan risina nozaré identificétas
problémas, tomér “vairak neka 10 gadus augstakas izglitibas sistémas tiek konstatétas vienas
un tas pasas problémas, par ko liecina to atkartosands attistibas planosanas dokumentos
[..]” (Latvijas Republikas Valsts kontrole, 2017, 17). Tapat tika konstatéts, ka Izglitibas un
zinatnes ministrija nav pildijusi vairakus tai noteiktos uzdevumus, pieméram, Zinojuma
25. Ipp. teikts, ka ir trakumi koordinétas izglitibas politikas isteno$ana, valsts finansu
resursu racionala izlietosana, bet 61. Ipp. — akadémiska personala ataudzes plano$ana, un
joprojam pastav administrativo struktaru sadrumstalotiba (Latvijas Republikas Valsts
kontrole, 2017, 68).

Jasecina, ka valsts dibinatajas augstskolas Izglitibas un zinatnes ministrija nav
istenojusi Augstskolu likuma noteikto kompetenci.

Laika zina Valsts kontroles Zinojums sakrit ar EUA augstskolu autonomijas izver-
téjumu, ari taja fiksétie trakumi ir gandriz vienadi. Izglitibas un zinatnes ministrija,
pieturoties pie Satversmes tiesas paustas atzinas, ka “paredzétais tiesiskais reguléjums,
kur tas nepieciesams, japamato ar izskaidrojosiem pétijumiem” (Satversmes tiesa, 2019,
18.1 punkts) jau 2013. gada Pasaules Bankas ekspertiem pasttija pétijjumu, kas turpinajas
ari 2017. gada.

Pasaules Bankas 2017. gada pétijums “Latvijas augstakas izglitibas iestazu iekséja
finansésana un parvaldiba” (turpmak — pétjjums vai ieteikumi) ir turpinajums 2013. gada
pétijumam, kura ietvertas rekomendacijas par augstakas izglitibas finanséjuma modela
ieviesanu bija uzsaktas, un 2017. gada rekomendacijas tika tendétas uz finanséjuma parval-
dibas modela un cilvékresursu attistibu (Izglitibas un zinatnes ministrija, 2020).

Saja pétijuma tika noradits, ka augstskolas iek$éjas parvaldibas pasakumos trikst
stratégisko un vadibas uzdevumu nodaljjuma. Batiska iezime ir iek$éjo parvaldibas struk-
tarvienibu un iesaistito personu lielais skaits, bet parvaldibas butiskai iezimei ir jabat
efektivitatei un ar stratégiju saistitu lemumu pienemsanai, tritkst lidzsvara starp kolegialo
institaciju atbildibu un augstakas izglitibas lideru un vaditaju personigo atbildibu. Aréjo
ieintereséto pusu iesaiste Latvijas augstakas izglitibas iestazu parvaldiba notiek dazados
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veidos, bet ta notiek bez formalam lémumu pienemsanas tiesibam un pienakumiem,
tapéc butu veérts apsvért formalaku un sistematiskaku veidu, ka tas integrét parvaldibas
procesos (Izglitibas un zinatnes ministrija, 2020). Pétijuma sniegtas atzinas daléji sakrit
ar EUA vértéjumu par aréjo institaciju piesaistes trikumu un stratégisko un vadibas
uzdevumu nodalijumu.

Izglitibas un zinatnes ministrija ka institicija, kas ir atbildiga par augstakas izgli-
tibas un zinatnes jautajumiem valsti (Izglitibas un zinatnes ministrijas nolikums, 2003),
balstoties uz Siem pétijumiem, iniciéja augstskolu parvaldibas reformu (Izglitibas un
zinatnes ministrija, 2018).

No pétijuma konstatétajam nepilnibam izriet vairakas rekomendacijas / ieteikumi,
no kuriem uz $aja raksta aplikojamo tematu attiecas divi: panakt parvaldibas struktaru
un procesu atbilstibu prasibam par vadibas pieeju, kas koncentréta uz autonomiju un
orientéta uz sniegumu, un parstrukturét iestazu apaksvienibas, papildinot jaunas vadibas
pieejas. Iekséjas parvaldibas pasakumi pamata veido jebkuras augstakas izglitibas iestades
iekséjas koordinacijas un stratégiskas attistibas spéju, kura iekséja parvaldiba ir vérsta uz
funkciju un pilnvaru sadalijumu, struktiiram un procesiem, kas nosaka iestazu stratégiju
un politiku. Sie pasakumi atskir iekséjo parvaldibu no vadibas, kas attiecas uz institucio-
nalo mérku istenosanas procesiem ikdiena atbilstosi stratégijai un politikas ietvaram, ko
izveido iekséjas parvaldibas procesa (Izglitibas un zinatnes ministrija, 2020).

2019. gada augusta, izskatot jautajumu par atteikumu apstiprinat Latvijas Univer-
sitates rektoru, valdiba noléma, ka nepieciesams “Izglitibas un zindtnes ministrijai sadar-
biba ar Kultiras ministriju, Veselibas ministriju un Zemkopibas ministriju sagatavot
un izglitibas un zindtnes ministram lidz 2019. gada 17. decembrim noteikta kartiba
iesniegt izskatisanai Ministru kabineta konceptudlo zinojumu par augstskolu un valsts
zinatnisko institiitu iekséjas parvaldibas modela mainu, veidojot parredzamu, atbil-
digu, uz augstakas izglitibas un pétniecibas izcilibu vérstu un starptautiskai praksei
atbilstosu parvaldibas struktizry” (Par Latvijas Universitates rektoru, 2019). Sa valdibas
protokollemuma pamatojums nav atspogulots Izglitibas un zinatnes ministrijas virzitaja
2020. gada 4. marta konceptuala zinojuma anotacija, un tas liek secinat, ka Izglitibas un
zinatnes ministrijas ierosindjums par augstskolu iekséjas parvaldibas modela mainu ir
politiski motivéts.

2019. gada septembri Valsts prezidents Egils Levits, uzklausot Rektoru padomi
par topo$o augstakas izglitibas reformas koncepciju, noradija, ka augstskolu autonomija
Izglitibas un zinatnes ministrijas veidotas augstakas izglitibas reformas koncepcija ir loti
svariga, jo tai ir javeicina augstakas izglitibas iestazu kvalitate un konkurétspéja (Valsts
prezidents ..., 2019).

2020. gada 4. marta Ministru kabinets apstiprinaja konceptualo zinojumu “Par
augstskolu iekséjas parvaldibas modela mainu” (turpmak — Koncepcija), kura noradits,
ka augstskolu, Valsts kontroles, atbildigo ministriju, Latvijas Studentu apvienibas, socialo
un sadarbibas partneru un starptautisko ekspertu analize un secinajumi norada uz augst-
skolu potenciala sistémisku neizmanto$anu. Lai to novérstu, ir nepieciesami kompleksi
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strukturali risinajumi, kas fokuséjas uz trim pilariem: parvaldibu, finanséjumu un cilvéek-
resursiem (Par konceptualo zinojumu “Par augstskolu iekséjas parvaldibas modela mainu”,
2020, 4). Koncepcija bija pamata Augstskolu likuma 2021. gada grozijumiem, ar kuriem
tika mainits lidzsinéjais augstskolu parvaldibas modelis.

3. Augstskolu parvaldibas modela maina

Izglitibas un zinatnes ministrija norada: “Pédéjos gados Latvijas augstskolds izgli-
tibas sektora ir veikti vairaki sistemiski pétijumi [..], kas apliecina, ka lidzsinéjas augstakas
izglitibas iestades parvaldibas modelis nav spéjis nodrosinat pietiekami efektivu institiciju
parvaldibu, kas ir ipasi nozimigi ierobezota finanséjuma apstaklos” (Par konceptualo
zinojumu ..., 2020, 8).

Tatad galvenais iemesls, kapéc augstskolas nesasniedz tam izvirzitos mérkus, ir
lidzsingjais parvaldibas modelis. Lai izvértétu augstskolu jauno parvaldibas modeli, kura
pamata ir Koncepcija ietvertas atzinas, jaanalizé atseviski aréjo un starptautisko ekspertu
konstatétie trikumi un sniegtas rekomendacijas, likumdosanas akti, skatot tos caur pas-
reizéjo augstskolu parvaldibas institaciju prizmu.

Attieciba uz parvaldibas modela problému, kas izriet ari no EUA, Valsts kon-
troles un Pasaules Bankas ekspertu izvértéjuma, janorada, ka augstskolu parvaldibas
modelis nenodrosina stratégisko virzienu pienemsanu un $So stratégiju istenosanu ar
vadibas starpniecibu. Tas ciesi saistits ar aréjo ieintereséto pusu sapratigu iesaistisanu,
lai attiecigas struktarvienibas veidotu pienacigu iestazu dalu, kas darbojas to labakajas
interesés, nevis veido stavokla un politikas zina jaunu parvaldibas limeni, kas mazina
iestazu autonomiju (Pétijums par augstakas izglitibas parvaldibu sadarbiba ar Pasaules
Banku: Latvijas augstakas izglitibas iestazu iekséja finansésana un parvaldiba: Zinojums
par faktisko stavokli: 2017. gada 13. februaris, 47). Tiek izvirzits uzdevums izstradat
skaidri noteiktas funkcijas, pienakumus un tiesibas saistiba ar aréjo ieintereséto pusu
iesaisti iekséja parvaldiba (Pétljjums par augstakas izglitibas parvaldibu sadarbiba ar
Pasaules Banku: Latvijas augstakas izglitibas iestazu iek$éja finansé$ana un parvaldiba:
Ieteikumi: 2017. gada aprilis, 24, G12 priekslikums). Taja pasa laika eksperti ka vienu no
ilgtermina uzdevumiem nosaka, ka japanak parvaldibas struktiaru un procesu atbilstiba
prasibam par vadibas pieeju, kas koncentréta uz autonomiju un orientéta uz sasniegu-
miem (Pétijums par augstakas izglitibas parvaldibu sadarbiba ar Pasaules Banku: Latvijas
augstakas izglitibas iestazu iekséja finansésana un parvaldiba: Zinojums par faktisko
stavokli: 2017. gada 13. februaris, 53). Eksperti ari iesaka likuma vai noteikumos noteikt,
ka aréjas ieinteresétas puses butu jaiesaista institucionalaja stratégija, bet veids, ka to
istenot, ir jaizvélas katrai augstskolai pasai.

Augstskolu padomju ieviesana. Izglitibas un zinatnes ministrija piedavaja augst-
skolas izveidot padomes ka stratégisko léméjinstiticiju, “kas spés efektivi garantét augst-
skolu autonomiju, atvertibu un caurspidigumu”. Tapat ta noradija, ka japardala lidzsinéjo
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parvaldibas instittciju kompetence, t. i., “sendtam ir janodrosina akadémisko brivibu,
zindtnes un izglitibas ekselence”, vajag “vienkarsot parvaldibas modeli, atsakoties no
satversmes sapulces (funkcijas pardalot starp padomi un sendtu) un atsakoties no ski-
réjtiesas (kompetences jautajumi izskatami administrativa procesa kartiba vai sendta
apstiprindtu universitates iekséjo noteikumu kartiba)” (Par konceptualo zinojumu ...,
2020, 11). Péc butibas sie priekslikumi rosina ieviest izmainas visa lidzsinéja augstskolas
pasparvaldes modeli.

Izglitibas un zinatnes ministrija organizéja diskusiju ciklu “Drosme mainities”
par Koncepcija piedavatajam izmainam, to skaita, ari par augstskolu parvaldibas modeli
(detalizétak sk. Par konceptualo zinojumu ..., 2020, 2. pielikumu), kas atbilst starptautisko
ekspertu rekomendacijam par diskusiju nepieciesamibu.

Koncepcija bija Grozijumu Augstskolu likuma (turpmak — Grozijumi) izstrades
pamata un attieciba uz augstskolu parvaldibas modela mainu paredzéja ieviest padomi,
atteikties no satversmes sapulces, $is funkcijas sadalot starp padomi un senatu, mainit
rektora pilnvaru apjomu un atteikties no skiréjtiesas institata (Grozijumi Augstskolu
likuma: likumprojekts, 2021). Anotacija nav ietverti paskaidrojumi par $o normu teleo-
logisko izpratni, acimredzot Grozijumu izstradataji balstas uz Koncepcija ietvertajam
atzinam, tapéc turpmak tiks analizétas augstskolas parvaldibas institiicijas un to
pamatotiba.

Koncepcija ir noradits, ka augstskolas nav izmantojusas tam pieskirtas tiesibas,
ko sniedz aréjo ieintereséto pusu iesaistiS$ana, jo aréjo ieintereséto pusu ipatsvars ir
zems un to iesaistisana ir neformala un virspuséja (Par konceptualo zinojumu ..., 2020,
2.3. apakspunkts). Tiek rosinats ieviest jaunu institatu iek$éjai parvaldibai — padomi (Par
konceptualo zinojumu ..., 2020, 10). Vértéjot padomi, Anda Ozola norada: “Parvaldibas
jaund modela novitdte — padomes institita ievieSana — augstskolu vadiba pati par sevi
nav nekas jauns ne pasaules, ne Eiropas praksé, bet padomes izveides kartiba, pilnvaras,
varas un atbildibas sadalijums konkreétaja parvaldibas modeli — ir tas pozicijas, kas péc
butibas rada atbilstibu vai neatbilstibu visu ieintereséto pusu sabalansétas iesaistes un
varas dalisanas lidzsvara principiem.” (Ozola, 2021, 21)

Padomes ka jauna tiesibu institata ievieSanu var vértét pozitivi, nemot véra EUA
un citu ekspertu noraditos trakumus, ieteikumu stiprinat aréjo ieintereséto pusu dar-
bibu, bet Koncepcija nav nemta véra rekomendacijas otra dala, ka “ieinteresétas puses
butu jaiesaista institucionalaja stratégija, bet veids, ka to istenot, ir jaizlemj katrai augst-
skolai” (Pétijums par augstakas izglitibas parvaldibu sadarbiba ar Pasaules Banku: Latvijas
augstakas izglitibas iestazu iekséja finansésana un parvaldiba: Ieteikumi: 2017. gada
aprilis, 30). Butiba Augstskolu likums jau noteica aréjo ieintereséto pusu lidzdalibu
augstskolas stratégiskos jautajumos — Padomnieku konventu. Ka jau ieprieks$ noradits,
tad, nemot veéra, ka $o institaciju varéja rosinat veidot gan pati augstskola, gan izglitibas
un zinatnes ministrs, $adi ari varéja stiprinat jau esoso Padomnieku konventu, pieskirot
tam jaunu kompetenci un nosakot tas loceklu atlases kartibu, kas saglaba esoso lidzsvaru
starp augstskolu un valsti.
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Grozijumi papildina likumu ar 14.! pantu (Valsts augstskolas padome), kura
noteikts padomes statuss un iezimétas galvenas darbibas jomas: “Valsts augstskolas
padome ir kolegiala valsts augstskolas augstaka lemeéjinstitiicija, kas ir atbildiga par
valsts augstskolas ilgtspéjigu attistibu, stratégisko un finansu uzraudzibu, ka ari nodrosina
valsts augstskolas darbibu atbilstosi tas attistibas stratégija noteiktajiem mérkiem. Valsts
augstskolas padome aizsarga valsts augstskolas autonomiju |..]” (Grozijumi Augstskolu
likuma, 2021, 14!, panta pirma un otra dala). Sis reguléjums isteno Koncepcija ietverto
ideju, ka padomes kompetence bas dalita satversmes sapulces un senata kompetence (Par
konceptualo zinojumu ..., 2020, 14). Padomes ievie$anas galvenais noliks ir nodalit straté-
giskas un finansu funkcijas no akadémiskajam un zinatniskajam funkcijam (sk. Grozijumi
Augstskolu likuma, 2021, 14.2 panta pirmaja dala ieklautos devinus punktus, kuros ietverta
padomes kompetence).

Padomes ieviesana ir politiska izskirsanas par to, kadu augstskolas autonomijas
parvaldibas modeli turpmak Latvija izveidot, bet pardomas raisa padomes sastava noteik-
$ana. Grozijumos paredzéts augstskolu padomes veidosana ievérot principu, ka iekséjie
padomes parstavji ir mazakuma, bet aréjie — vairakuma visos jaunieviestajos augstskolu
tipos (Grozijumi Augstskolu likuma, 2021, 14.! pants).

Lai pamatotu $adu kartibu, Koncepcijas 3. tabula ir dots salidzinajums ar vairakam
arvalstu augstskolam. Sis modelis jau tika kritizéts Jurista Varda publikacija: “Apstridama
un neatbilstosa realitatei ir ari nepieciesamiba péc aréjo locekiu vairakuma padomes
sastava, kas saistiba ar lidzsvara mekléjumiem starp akadémisko aprindu parstavjiem
un profesionaliem menedzeriem augstskolas vadiba tiek pamatota ar kaiminvalstu un
regiona augstakas izglitibas institiiciju parvaldibas tendencu analizi. [..] salidzinajuma ir
ieklautas 11 augstskolas [..]. Salidzinosaja tabula mineétie gadijumi, kuros aréjie padomes
locekli ir vairakuma, nav savstarpéji salidzinami bez to faktoru salidzinosas analizes, kas
ir ta pamata.” (Ozola, 2021, 21). Proti, padomes aréjo parstavju lielaks ipatsvars ir tajas
universitatés, kuram ir 100 % valsts finanséjums. Augstskolas finanséjums ka kritérijs
aréjo padomes parstavju ipatsvaram nevar tikt attiecinats uz Latviju, bet citu kritériju
$adam aréjo padomes parstavju sadaljjumam nav.

Turklat paredzéts, ka padomes priekssédétajs pirmaja termina ir aréjais parstavis:
“Valsts augstskolas padomes locekli no sava vidus ievélé padomes priekssédétaju. Par valsts
augstskolas padomes priekssédetaju pirmreizéji ievélé Valsts prezidenta vai Ministru kabi-
neta virzitu padomes locekli” (Grozijumi Augstskolu likuma, 2021, 14.! panta piecpadsmita
dala). Demokratiska un tiesiska valsti diskutabla ir $is normas juridiska konstrukcija,
proti, pirmaja teikuma noteikta vispariga norma, ka padomes priekssédétaju padomes
locekli ievél “no sava vidus”, bet otrais teikums precizé $o visparigo normu attieciba uz
pirmreizéjo situaciju, nosakot, ka par padomes priekssédétaju ievélé Valsts prezidenta
vai Ministru kabineta virzitu padomes parstavi. Tatad padomes parstavji tiek daliti divas
kategorijas — augstskolas izvirziti kandidati, kuri nepiedalas pirmreizéjas padomes prieks-
sédéetaja velesanas ka kandidati, un aréji virzitie parstavji, no kuru vidus ir obligati jaievélé
padomes priekssédétajs.
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Sakotnéji likumprojekta bija ietverta norma, ka priek$sédétajs vienmeér tiek ievéléts
no aréjiem parstavjiem (Grozijumi Augstskolu likuma: likumprojekts, 2021, 14.! panta
tresas dalas redakcija), bet Saeima 3. lasijuma nobalsoja par aréjo parstavi ka priekssedétaju
tikai pirmajam padomes darbibas terminam. Jebkura gadijuma $adu kartibu nevar uzskatit
par vienlidzigu, ta ir tendencioza, jo aréjai ietekmei pieskir prieksrocibu augstskolas parval-
diba. Ta izjauc pasnoteiksanas lidzsvaru starp valsts un augstskolas noteikto autonomiju,
kas veél joprojam ir formali saglabata Augstskolu likuma 4. panta.

Senata kompetences maina. Senats ir augstskolas parvaldibas instittcija, kuras
kompetence ir butiski mainita. Senats tradicionali ir bijis augstskolas personala kolegiala
vadibas instittcija un léeméjinstiticija, kas apstiprina kartibu un noteikumus, kuri regulé
visas augstskolas darbibas sféras — izskata un apstiprina studiju programmas, dibina un
likvidé struktarvienibas u. tml. (Augstskolu likums, 1995, 15. panta pirma dala redakcija
lidz 2021. gada 15. augustam).

Senatam regulari jalemj par augstskolas butiskiem un ikdienas darba nodrosina-
$anas jautajumiem. Senatu parasti ievéléja satversmes sapulce, bet paslaik $is jautajums
praksé var radit problémas, jo Grozijumos noteikts, ka augstskola satversmes sapulci
var neveidot. Lidz ar to nav skaidrs, kas ievélés senatu, ja Augstskolu likuma paredzéts
sads reguléjums: “Institicija, kas ievéléjusi sendata locekli [..]” (Grozijumi Augstskolu
likuma, 2021, 15. panta sesta dala). Var méginat minét vai ari interpretét o normu,
izmantojot likumprojekta ietverto rosinajumu 15. panta piektajai dalai: “Ja augstskolas
ieksejas parvaldibas modelis neparedz satversmes sapulces darbibu, sendtu ievélé augst-
skolas satversmeé noteikta institicija” (Grozijumi Augstskolu likuma: likumprojekts, 2021,
12. punkts).

Nemot véra 10. panta noteikto augstskolas satversmes izstrades un apstiprinasanas
kartibu, $o0 jautajumu izlems$ana atstata senata un padomes zina (galavards piederés
padomei, apstiprinot satversmi), kas varés noteikt, vai augstskola tiek veidota satversmes
sapulce un kura institicija ievélés senatu, ja satversmes sapulces nebus. Nav racio-
nala izskaidrojuma tam, kapéc likumprojekta autori rosinaja atteikties no satversmes
sapulces un satversmé noteikt citu institiiciju, kura bas atbildiga par senata ievélésanu,
un ka tas uzlabos augstskolas parvaldibu. Sie Grozijumi drizak ir vértéjami ka reforma
reformas péc.

Atbilstigi Grozijumiem senats ir kolegiala augstskolas augstaka akadémiska léme-
jinstitticija, kuras kompetencé ir izglitiba, pétnieciba, radosas darbibas izciliba, attistiba
un atbilstiba starptautiski atzitiem kvalitates standartiem. Senats regulé augstskolas
akadémiskas, radosas un zinatniskas darbibas jomas (Grozijumi Augstskolu likuma, 2021,
15. panta pirma dala). Par $adu grozijumu kvalitati varés spriest tikai ilgtermina, kad bts
iespéjams izveértét starptautisko ekspertu rosinato stratégiskas, finansu un saimnieciskas
funkcijas noskirsanu no akadémiskas un pétniecibas funkcijas.

Satversmes sapulces funkcijas. Jaunizveidotais padomes institiits paredz faktiski
parnemt satversmes sapulces funkcijas (to skaita visas butiskas, ja augstskola netiks
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izveidota satversmes sapulce), tapéc ir jaizverté ari $i institicija augstskolu parvaldibas
reforma. Satversmes sapulce kop$ Augstskolu likuma spéka stasanas ir bijusi noteikta
ka augstskolas pilnvarota augstaka kolegiala parstavibas un vadibas institacija un 1éméj-
instittcija, kuru aizklata balsojuma ievélé viss augstskolas personals — studéjosie, akadeé-
miskais personals un visparéjais personals (Augstskolu likums, 1995, 13. pants). Sads
modelis ir tiess demokratijas principa nodrosinajums augstskola. Viss augstskolas perso-
nals delegé savas tiesibas parstavjiem lemt augstskolai batiskus jautajumus. Satversmes
sapulce ir veids, ka nodrosinat personala piesaisti un lojalitati augstskolai.

Grozijumos noteikts, ka satversmes sapulci var paredzét augstskolas satversmé,
tomeér ta no augstakas kolegialas parstavibas un vadibas institiicijas un léméjinstitacijas
ir partapusi par augstskolas akadémiska, visparéja personala un studéjoso parstavibas
institiciju. Mainita ir ari satversmes sapulces kompetence, pieméram, ta nevar atcelt
rektoru, bet tikai rosinat atcel$anu; ta apstiprina augstskolas satversmi un tas grozijumus
(Grozijumi Augstskolu likuma, 2021).

Nenosakot satversmes sapulci ka obligatu parvaldibas instittciju, batisks tri-
kums paradas rektora ievélésanas procesa. Lidz 2021. gada 15. augustam rektoru ievéléja
satversmes sapulcé jeb rektors tika ievéléts ar visas augstskolas personala pilnvarotu
parstavju léemumu (Augstskolu likums, 1995, 17. panta otra dala), bet péc Grozijumu
stasanas spéeka rektoru ievélé padome, ja nav izveidota satversmes sapulce (Grozijumi
Augstskolu likuma, 2021, 17. panta otra dala). Ja augstskola nav izveidota satversmes
sapulce, padome rektora kandidatu izraugas konkursa rezultata. Likums paredz padomei
pasai rikot rektora vélésanas, kuras nepieciesams vismaz divu tresdalu padomes loceklu
pozitivs balsojums par rektora kandidataru (Grozijumi Augstskolu likuma, 2021,
17. panta piekta dala). Tadéjadi var veidoties situacija, ka padome gan virza rektora kandi-
datu vai kandidatus, gan pati ievélé rektoru. Satversmes sapulce istenotu augstskolas
personala lémumu par citas instittcijas — padomes — virzitajiem rektora kandidatiem
vai kandidatu (Grozijumi Augstskolu likuma, 2021, 17. panta ceturta dala). Atskiriba
no padomes virzita un ievéléta rektora $ada kartiba lautu ne tikai nodalit augstskolas
parvaldibas instittciju lémumus, bet ari iesaistitu augstskolas personalu augstskolai
butiska jautajuma izlems$ana.

Augstskolu likuma paslaik nav neparprotami noteikts, kurs péc reformas apstip-
rinas $kiréjtiesas nolikumu, jo no likuma ir iznemta satversmes sapulces attieciga kompe-
tence, kas nav delegéta citai institacijai. Ja par senata un padomes nolikumiem ir atruna
Augstskolu likuma 15. panta tresaja dala un 14.! panta tresaja dala, ka to nolikumus
apstiprina attiecigi pats senats un padome, tad par skiréjtiesas nolikumu ir juridiska
nenoteiktiba. Péc analogijas ar normam par senata un padomes nolikumu apstiprina-
$anas kartibu ari skiréjtiesas nolikumu varétu apstiprinat pati skiréjtiesa. Nenoliedzami,
nav atbalstama prakse, ka nepastav skaidri noteikta pasparvaldes institaciju savstar-
péja kontrole. Sads regulégjums ir vértéjams nevis ka demokratijas izpausme augstskolu
autonomijas ietvaros, bet ka augstskolas parvaldibas instittciju lemumu pienemsanas
necaurspidigums, jo nepastav paréjo parvaldibas instittciju kontrole.
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Rektora atlases un ievélésanas kartiba. Rektors tradicionali ir augstskolas
augstaka amatpersona, kas Isteno augstskolas visparéjo administrativo vadibu un bez
ipasa pilnvarojuma parstav augstskolu (Augstskolu likums, 1995, 17. panta pirma dala).
Paslaik gramatiski nav mainita Augstskolu likuma 17. panta pirma dala, bet rektora
kompetence ir konkretizéta likuma 17.! panta. Tapat ir noteikta jauna rektora atlases
un ievélésanas kartiba (detalizétak sk. Augstskolu likuma 17. panta). Ari $os grozijumus
varés izveértét tikai ilgtermina, nemot véra, ka pirmas rektora vélésanas saskana ar jau-
najiem noteikumiem bas jaorganizé no 2022. gada 31. maija (Augstskolu likums: parejas
noteikumi, 1995, 68. punkts) un rektora atrasanas amata laika maksimums bas divi
termini jeb 10 gadi.

But vai nebiut skiréjtiesai. Ar skiréjtiesu ir saistits vél viens reformas jaunina-
jums. Koncepcija bija ietverts rosinajums atteikties no $kiréjtiesas (Par konceptualo
zinojumu ..., 2020, 11). Tomér Koncepcija nesniedz skaidrojumu, kapéc butu jaatsakas
no skiréjtiesas, tas kompetenci novirzot uz administrativajam tiesam vai augstskolas
jaunieviesamu kartibu, ka izskatami iekséjie stridi. Nevar saskatit racionalu meérki jaunas
kartibas veidosanai, ja skiréjtiesa lidzsinéja modeli bija ka augstskolas iekséjs mehanisms
stridu izskati$anai, ka to ir atzinusi Augstaka tiesa ar departamentu priekssédétaju sédes
lémumu (Latvijas Republikas Augstaka tiesa..., 2017, 8. punkts).

Tapat ne Koncepcija, ne Grozijumu likumprojekta anotacija, ievie$ot $adu normu,
nav vértéti vairaki apstakli, pieméram, administrativo tiesu noslodze, personas pieeja
taisnigai tiesai (individu gataviba savas tiesibas aizstavét uzreiz tiesa, nevis iestadé)
un demokratiska lidzsvara nodrosinasana augstskola tas autonomijas ietvaros, $kiréj-
tiesai kontroléjot paréjo augstskolas parvaldibas institiiciju lemumus. Sads priekslikums
vértéjams ka reforma pasas reformas dél, neizvértéjot zaudéjumus un ieguvumus
ilgtermina.

Saeimas apstiprinatajos Grozijumos, kuri paslaik ir spéka, skiréjtiesas jautajums ir
atrisinats, laujot augstskolam pasam izvertét, vai skiréjtiesa ka augstskolas parvaldibas
institats tai nepieciesama. Augstskolu likuma 12. panta ietverts $ads reguléjums: “Valsts
dibindtas augstskolas — atvasindtas publiskas personas — parvaldibas organi ir augst-
skolas padome, sendts un rektors, ka ari satversmes sapulce un akadémiska skiréjtiesa, ja
augstskolas satversmé tadas paredzétas” (Grozijumi Augstskolu likuma, 2021, 12. panta
pirma dala).

Esosais risinajums ir ka kompromiss starp grozijumu pirmo redakciju un tre-
$aja lasijuma pienemto, kas prasija ilgstosas likumdosanas diskusijas Saeimas komisija.
Pagaidam nav iespéjams atbildét uz jautajumu, vai valsts dibinatam augstskolam nebatu
lietderigs vienots reguléjums, kas ilgtermina nodrosinatu augstskolas personala tiesibu
aizsardzibu un demokratisku parvaldibas instittciju lidzdalibu augstskolas jautajumu
izlemsana.
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Revizijas komisijas — bez reformam. Vieniga pasparvaldes institacija, kas netiek
ietverta reforma, ir revizijas komisija, jo $is tiesibu institats tiek izslégts no augstskolas
parvaldibas instittciju uzskaitijuma Augstskolu likuma 12. panta pirmas dalas, atstajot
augstskolas tiesibas tadu veidot, ka tas noteikts Augstskolu likuma 18. panta otras
dalas tvéruma.

Ir griti prognozét, vai veiktie Grozijumi Augstskolu likuma, kas mainija augstskolas
parvaldibas modeli, sasniegs mérki, proti, spés nodrosinat pietiekami efektivu institaciju
parvaldibu, kas ir ipasi nozimigi ierobeZota finanséjuma apstaklos (Par konceptualo zino-
jumu “..., 2020, 8), lai virzitos uz augstakas izglitibas iestazu kvalitati un konkurétspéju
(Valsts prezidents ..., 2019).

Sava viedoklraksta Transporta un sakaru institata rektors Juris Kanels ir nora-
dijis: “[..] Ir gruti iedomaties, ka ar sadu, butiba birokratiska rakstura, lemumu izdosies
ietekmet izglitibas kvalitati Latvija” (Kanels, 2021). Bet jau tagad ir izdarams secinajums,
ka augstskolu autonomijas ietvaros ir atkapes no demokratijas principa.

Uz pirmajam problémam norada jau 2021. gada 11. novembra Grozijumi Augstskolu
likuma (parejas noteikumu 62. punkts), ar kuriem pagarinats padomes aréjo parstavju
atlases termin$ no 2021. gada 31. decembra lidz 2022. gada 31. janvarim. Gruti piekrist
grozijumu likumprojekta noraditajam: “Likumprojekts radis pozitivu ietekmi uz sabied-
ribas un tautsaimniecibas attistibu, jo atbilstosi labas parvaldibas principiem valsts
augstskolas uzsaks darbu kompetentas augstskolu padomes, kas biis spéjigas nest atbil-
dibu par valsts augstskolas ilgtspéjigu attistibu, stratégisko un finansu uzraudzibu, ka
ari nodrosinas valsts augstskolas darbibu atbilstosi tas attistibas stratégija noteiktajiem
meérkiem” (Grozijumi Augstskolu likuma: likumprojekts: anotacija, 2021). Valsts nespéja
pasas noteiktaja termina izvirzit padomju parstavjus neliecina par “labas parvaldibas
principiem”.

Secinajumi

1. Augstskolu autonomija nodrosina demokratijas principa ieviesanu augstskolu
darbiba. Tiesiski noteiktais augstskolas autonomijas apjoms ir veids, ka praktiski
tiks nodrosinats demokratijas princips augstskola.

2. Starptautisko ekspertu noradijumi, ka augstskolu parvaldiba aréjo ieintereséto
pusu iesaiste augstskolas parvaldiba ir formala un nepietiekama, klast par vienu
no svarigakajiem jautajumiem Izglitibas un zinatnes ministrijas virzitajai augst-
skolu parvaldibas reformai. Reformas ietvaros tiek veikti pétijjumi un rikotas
diskusijas, tomér ne Grozijumu Augstskolu likuma projekta, ne to anotacija
netiek ietverta rekomendacija par aréjo padomes parstavju iesaistes veidu, ko
butu jaatstaj augstskolas zina.

3. Ieviesot padomi, Augstskolu likums paredz augstskolam izvéles iespéju par
satversmes sapulces un $kiréjtiesas veidosanu. Sads reguléjums atklaj vairakus
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triakumus: ja netiek ievéléta satversmes sapulce, likuma nav precizi noteikts,
kura institaicija ievél senatu, zad augstskolas personala iesaiste augstskolas par-
valdiba ar delegétu parstavju starpniecibu, demokratiski diskutabla klast rektora
ievélésana. Skiréjtiesas neesamiba augstskola var radit situaciju, ka augstskolas
ietvaros netiek izvértéti augstskolas parvaldibas institaciju lémumi un tiek
nevajadzigi noslogota valsts tiesu sistéma.

Batu javeic grozijumi Augstskolu likuma un janosaka, ka satversmes sapulce
un $kiréjtiesa ir obligata augstskolas parvaldibas sastavdala.

. Pasreizéja Augstskolu likuma redakcija nav noteikts, kura parvaldibas institicija

apstiprina skiréjtiesas nolikumu. Nav izprotams, vai skiréjtiesa — péc analogijas
ar padomi un senatu — pati apstiprina savu nolikumu vai apstiprinasana ir
kadas citas augstskolas parvaldibas instittcijas kompetencé. Padome, senats
un skiréjtiesa ir augstskolas parvaldibas institacijas, tapéc nav pielaujams, ka
vienai no $im institacijam nav skaidri noteikta nolikuma apstiprinasanas kar-
tiba. Batu javeic grozijumi Augstskolu likuma un precizi janorada nolikuma
apstiprinasanas kartiba.

. Padomes sastava izveide ir daléji demokratiska, jo Augstskolu likuma paredzéts,

ka aréjo parstavju skaits padomeé ir lielaks neka augstskolas parstavju skaits.
Padomes sastava izveides kartiba paredz veidot jauktu padomes parstaviju atlases
modeli — dala tiek ievéléti (augstskolas parstaviji), dala iecelti (Ministru kabineta
un Valsts prezidenta virzitie parstavji).

. Apsaubami, vai norma par pirmreizéjas padomes priekssédétaja izvélésanu no

aréjo parstavju vidus ir demokratiska. Sada kartiba nepielauj augstskolu par-
stavju kandidésanu padomes priekssédétaja amatam pirmaja padomes darbibas
termina. Lai to novérstu, no Augstskolu likuma 14.1 panta piecpadsmitas dalas
butu jaizsvitro otrais teikums.

. Tuvakajos gados gaidams nakamais EUA augstskolu autonomijas izvértéjums.

lespéjams, tas paradis, ka Latvija ir novérsusi 2017. gada publicétaja izvértéjuma
fiksétos trikumus, tomér tiesiskais reguléjums augstskolu parvaldiba nenodro-
$ina augstskolas autonomiju, jo parvaldibas modelis nav pilniba demokratisks.
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Abstract

Many legal theorists subscribe to the claim that the legal syllogism has a role
in justification of legal decisions. A challenge to this thesis is put forward in Luis
Duarte d’Almeida’s essay “On the Legal Syllogism”. This article aims to examine
Luis Duarte d’Almeida’s arguments against rule-deductivism in order to refine the theo-
retical understanding of the role that the legal syllogism has in the justification of legal
decisions. In this article, three main research methods have been used: the descriptive,
the deductive, and the analytical method. The examination of Luis Duarte d’Almeida’s
arguments against rule-deductivism results in several conclusions. Firstly, the gen-
eral argument against rule-deductivism fails because of some faulty assumptions about
the scope of the major premise in respect to the scope of the statutory rule entailed by its
ratio legis, i.e. that this adherence must be perfect when the judge is expanding the scope of
the statutory rule by referring to the general purpose of the rule. Secondly, the critique
of the first notion of rule-deductivism is effective, but only insofar as one also adheres
to several contentious assumptions that are held by some rule-deductivists, but are not
essential to rule-deductivism.

Keywords: legal syllogism, rule-deductivism, teleological correction.

Introduction

Deductivism or, as Luis Duarte d’Almeida calls it, rule-deductivism is a view that
some parts of justification of a legal decision can be reconstructed by using legal syllogism
(Duarte, 2019). Because of the prevalence of rule-deductivism (Alexy, 1989; MacCormick,
2005; Larenz & Canaris, 1995; Neimanis, 2004; Plotnieks, 2009) and in order not to get
complacent, it is important to engage with critics who challenge the dominant view. This
somewhat polemic is helpful and necessary to advance the understanding of the role
(if any) that the legal syllogism has in justification of legal decisions.
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This article aims to examine Luis Duarte d’Almeida’s arguments against rule-
deductivism in order to refine theoretical understanding of the role that legal syllogism
has in justification of legal decisions.

In this article, three main research methods have been used: the descriptive,
the deductive, and the analytical method. The descriptive and deductive methods are
used to reconstruct Duarte’s arguments against rule-deductivism, i.e., to elucidate and
explicate the assumptions that are at the core of the critique. The analytical method
is used to understand which theoretical assumptions are and are not essential to
rule-deductivism.

1 Reconstruction of Luis Duarte d’Almeida’s
Arguments against Rule-Deductivism

In the first four chapters of the essay “On the Legal Syllogism”, Luis Duarte d’Almeida
tries to elucidate and argue against two notions of rule-deductivism. In the fifth chapter,
he offers a positive contribution to the theory of legal justification — an alternative to
rule-deductivism (Duarte, 2019). The first chapter of this study aims to briefly summarise
the main points of Duarte’s arguments against rule-deductivism.

1.1 First Notion of Rule-Deductivism

The first notion of rule-deductivism is the view that the legal syllogism is a model of
the justification of law-applying judicial decisions. In this model, the premises of the legal
syllogism entail that the judge ought to apply certain legal consequences. Although
proponents of this notion of rule-deductivism claim that this is what the legal syllogism
does, Duarte disagrees inter alia because of the examples offered by rule-deductivists
(Duarte, 2019). The following is one such example.

“Rule: Any person who calls another person a liar has a duty to pay $50 to that
other person.

Fact: Barnewall (a person) called Adolphus (another person) a liar.
Ruling: Thus, Barnewall has a duty to pay $50 to Adolphus.” (Gardner, 2007; 67)

Duarte notes that this conclusion does not justify that a judge ought to perform
an action, i.e., apply legal consequences. For conclusion to do what rule-deductivists
claim it does, it should say that “the judge ought to rule that Barnewall has a duty to pay
$50 to Adolphus” (Duarte, 2019, 350). Furthermore, it follows from Duarte’s arguments
(Duarte, 2019) that the major premise of the legal syllogism must be different for the cor-
rect conclusion to follow from the premises, e.g.:

Rule: Court ought to rule that any person who calls another person a liar has a duty to
pay $50 to that other person.
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Duarte argues that the modified rule cannot be a reconstruction of the relevant
statutory rule because rule-deductivists claim that the major premise is the section of
the statute. In addition, the modified rule is not equivalent to, nor entailed by, the original
formulation of the major premise; and the statute does not plausibly express the modified
rule. (Duarte, 2019) Although Duarte does not mention this, such objections to the first
notion of rule-deductivism are salient insofar as the legal system contains norms that
are not already in the form of the modified major premise.

One can summarise Duarte’s objections to the first notion of rule-deductivism in
the following way. The notion that the legal syllogism is a model of the justification of
law-applying judicial decisions is unattainable if:

1) the major premise is a section of the statute;

2) there are instances when legal consequences of the statutory rule are formulated
in such a way that they do not demand action from the judge (i.e., “judge ought
to rule that”);

3) the aforementioned statutory rules cannot be taken to demand such action.

1.2 Second Notion of Rule-Deductivism

Duarte initially describes the second notion of rule-deductivism as “the view that
the legal syllogism suitably models justification of particular legal claims — particular
propositions of law — when these are put forward on the basis that a certain legal rule
applies to the relevant particular case” (Duarte, 2019, 350). It would be a mistake to sum-
marise this view by saying that the legal syllogism models a justification of an individual
norm (Kelsen, 1949; Navarro & Rodriguez, 2014) (i.e., an instantiation of certain legal
consequences). Duarte further highlights that the legal claim is based on an existing
legal rule (Duarte, 2019). The reason for this clarification becomes apparent when con-
sidering Duarte’s criticism of the second notion of rule-deductivism.

Duarte’s critique of the second notion of rule-deductivism consists of two parts:
an argument that the legal syllogism is inadequate and three rebuttals to potential
counterarguments. Duarte argues that the legal syllogism is inadequate by showing that
there exist cases where the court’s argumentation cannot be reconstructed by using
the legal syllogism. In one such case, the court used the general purpose (ratio legis) of
an existing statutory rule to apply it to a case that did not fully fall under the antecedent
(i.e., the operative facts) of the statutory rule (Duarte, 2019). It seems that Duarte empha-
sised that it was an existing statutory rule because the court prima facie did not argue
that the statutory rule in question must be altered so that the scope of the rule would be
more in line with its ratio legis.

The first counterargument to Duarte’s criticism is concerned with the scope of
rule-deductivism; one may say that such cases as described above are not in the class
of cases that the legal syllogism is meant to model. Duarte disagrees because it is a case in
which an existing law is applied to a particular case. Furthermore, the fact that courts
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and lawyers frequently construct such arguments is strong pre-theoretical evidence for
the legitimacy of such arguments (Duarte, 2019).

The second objection consists of an assertion that the court used a different major
premise that is not identical to the rule expressed by the text of the provision. Duarte
dismisses this argument because he thinks that “the court did not justify its law-applying
decision on the basis of any rule at all” (Duarte, 2019, 356). Furthermore, Duarte argues
that rule-deductivists should not expect judges to articulate new universal rules (operative
facts of the major premise) that explicate all the conditions which any case must meet
for the provision to be applicable (Duarte, 2019).

The third objection consists of an assertion that the court implicitly used a different
minor premise. Duarte dismisses this objection by reminding that the court did not try
to show that the facts of the case were an instantiation of the operative facts of some
rule (Duarte, 2019).

Duarte’s objections to the second notion of rule-deductivism can be summarised
in the following way. The second notion of rule-deductivism is unattainable because
there exist legitimate cases where it seems (pre-theoretically) that:

1) an existing legal rule is applied only by reference to its general purpose;

2) no attempt is made to create a new legal rule that can be used as the major premise;

3) no attempt is made to subsume the facts of the cases under the antecedent of

some rule.

2 Critique of Luis Duarte d’Almeida’s
Arguments against Rule-Deductivism

The first thing to note, Duarte’s arguments are linked in the sense that the argu-
ments against the second notion of rule-deductivism can be used to attack the first
notion of rule-deductivism. This is because the argument against the former aims to
show that there are cases that no form of legal syllogism can model. Therefore, if one
wants to show that the first notion of rule-deductivism is tenable, one must refute both
arguments. Because of this, it is prudent to start the examination of Duarte’s argument by
first addressing the more general critique, i.e., the arguments against the second notion
of rule-deductivism.

2.1 Critique of Arguments against the Second
Notion of Rule-Deductivism

Before addressing the main points of Duarte’s argument, two assumptions must
be dealt with. First, Duarte insists that, according to rule-deductivists, when the facts of
the case cannot be subsumed under the operative facts of the statutory provision, a judge
must construct a watertight description of the operative facts that any case must meet
for the provision to be applicable (Duarte, 2019). Although it is a fair burden to place on
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the legislator who is tasked with creating a provision, it may be that it is an unreasonable
burden to place on a judge when he is confronted with a gap in the law. In spite of Duarte’s
insistence on the contrary, rule-deductivism does not commit one to such a position.
Consider the following example.

The general purpose (ratio legis) of the provision: to protect the fish population of
lake Dzintars.

The antecedent of the statutory rule: “If a person uses a fishing rod or a fishing net to
catch fish in the lake Dzintars, then...”.

Facts of the case: A.A. used type F-1 cast iron hand grenades (SCH-00) to kill fish in
lake Dzintars and then gathered them.

Using hand grenades to kill fish in lake Dzintars is clearly against the general
purpose of the provision but the facts of the case only partially fall under the operative
facts of the statutory rule. The question remains what options the judge has. In this case,
there are three broad ways to approach the expansion of the antecedent of the statutory
rule using teleological correction:
1) get rid of some operative facts that form a conjunction with other parts of
the antecedent (similar to the statutory analogy (Kalnins, 2003));

2) add operative facts that form a disjunction with other parts of the antecedent
(similar to the teleological extension (Larenz & Canaris, 1995));

3) replace operative facts with ones that have a larger scope (Musts, 2022).

If a judge thinks that, given the ratio legis of the provision, there is no point in
specifying a tool or method for catching fish, then the first option can be used to create
the following antecedent:
(I) “If a person catches fish in lake Dzintars, then...”
An example of a modification using the third option, i.e., replacing one of
the operative facts with a different one:

(II) “If a person uses a fishing rod or any other method to catch fish in lake
Dzintars, then...”

Although both (I) and (II) encompass the facts of the case, these two solutions
have the risk of over-inclusiveness.

If one wants to avoid this risk completely or take the view that there are cases in
which the judge does not commit himself to what the relevant characteristics of a case
are that can be universalised to other relevantly similar cases (Duarte, 2019; Duarte &
Michelon, 2017), then the second option offers an appropriate solution because of its
versatility. The versatility comes from the fact that the disjunct that the judge can add
to the rest of the antecedent can be formulated in many different levels of abstraction in
respect to the facts of the case.

The first level of abstraction: (I1I) “If a person uses a fishing rod, a fishing net
or a type F-1 cast iron hand grenades (SCH-00) to catch fish in lake Dzintars, then...”.
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The first level of abstraction provides for the following:

1) creates a new universalizable rule that is more in line with the ratio legis of
the provision;

2) if the judge gives sufficient reasons that, given the ratio legis, the provision
is applicable to the case, then the first level of abstraction does not commit
the judge to what the relevant characteristics of the case are;

3) reduces the chance of over-inclusiveness to the minimum.

In this example, one can create the first level of abstraction by omitting only the con-
stants (i.e., the person who used the hand grenades) and the facts of the case that are already
subsumed under the original parts of the antecedent of the statutory rule. This is the lowest
level of abstraction possible. Furthermore, the first level of abstraction is unavoidable,
if one wants to maintain that the decision is universalizable to relevantly similar cases.

In higher-level abstractions of the facts of the case, the judge can omit some or
all irrelevant aspects of the case in respect to the general purpose of the provision, e.g.,
the type or material of the hand grenade. One can even abstract the term “hand gre-
nades” to “explosive devices”. This shows that the scope of the major premise implicitly
or explicitly created by the judge can be in different levels of adherence to the general
purpose of the statutory rule. Rule-deductivists are not committed to the view that this
adherence must be perfect.

When explaining what the integral and orthodox elements of rule-deductivism
are, Duarte points out two essential things that concern the major premise, i.e., that it
is a general legal rule and that it is hypothetical in form (Duarte, 2019). The aforemen-
tioned perfect adherence to the general purpose of the statutory rule is not one of these
integral and orthodox elements. Therefore, the first assumption of what rule-deductivism
demands, i.e., that when the facts of the case cannot be subsumed under the operative facts
of the statutory provision a judge must construct a watertight description of the operative

facts that any case must meet for the provision to be applicable, is not true.

Secondly, Duarte insists that when the courts “do offer general statements of what
they take the applicable law or “rule” to be, such statements are not properly construed as
universal conditionals on which such courts rely as premises” (Duarte, 2019, 357). Duarte
supports this view by pointing out that courts tend to say that such rules are “made by
other courts in previous decisions” (Duarte, 2019, 357). The problem with Duarte’s second
assumption is that such disclaimers are not material to whether the rule made by the judge
is a proper universal conditional. Such disclaimers concern the origin of a rule, not its
validity as a judge-made law (Sniedzite, 2010).

In order torefute Duarte’s main argument against the second notion of rule-deductivism,
one must show that the examples he provided are not properly characterised as cases were:
1) an existing legal rule is applied only by reference to its general purpose;

2) no attempt is made to create a new legal rule that can be used as the major premise;

3) no attempt is made to subsume the facts of the cases under the antecedent of
some rule.
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Duarte offers two cases that allegedly are of the same sort and cannot be mod-
elled by the legal syllogism, i.e., Smith v Hughes (1960) and R v Luffe (1807) (Duarte,
2019). The problem with the first example is that even prima facie it does not fulfil any
of the three aforementioned requirements. This is because the court asserts: “that on
the true construction of section 1(1), taking into consideration the mischief at which the Act
of 1959 was aimed, it mattered not where a prostitute stood (Whether on a balcony, or in
a room behind a closed, or half-open window), if her solicitation was projected to and
addressed to somebody walking in the street, she was guilty of an offence against section
1 (1)” (Smith v Hughes, 1960).

It is clear that the court gave a new construction (“the true construction”) of the stat-
utory rule and applied it. Therefore, the court did not apply an existing legal rule only by
reference to its general purpose; there was an attempt to create a new legal rule that was
used as the major premise; the court did subsume the facts of the case under the new
antecedent. If anything, this is a good example of a case in which the court explicitly
creates a new rule and uses it as the major premise in a legal syllogism.

Duarte’s main example comes from the oldest of the two cases — R v Luffe. The role
of the legal syllogism in R v Luffe is less obvious for two reasons. Firstly, the Justices of
the Peace of the parish already issued an order of filiation to H. Luffe (i.e., applied the legal
consequences of the statutory rule in question) and then H. Luffe appealed the order
in R v Luffe. Secondly, the judges in R v Luffe primarily focused on addressing the three
objections that were made to the order of filiation by the defendant (R v Luffe, 1807).
It only seems that the justification in R v Luffe cannot be modelled by using the legal
syllogism because the judge’s arguments were aimed at defending an existing legal syl-
logism that was used to issue an order of filiation to H. Luffe.

Duarte reconstructs the statutory rule and the facts of R v Luffe in the following way:

“(1) For every x and every y: if x is a single woman delivered of a bastard child chargeable
to a parish, and y is a man charged on oath with being the father of the child, then the
Justices of the Peace of the parish have jurisdiction to make an order of filiation judging
y to be the father of the child. |..]

(2) Mary Taylor is a married woman delivered of a bastard child chargeable to a parish,
and the defendant is a man charged on oath with being the father of the child” (Duarte,
2019, 352).

The second objection of the defendant was about the fact that Mary Taylor was
not a single woman. The judge dismissed this objection by referring to the general pur-
pose of the statutory rule (Duarte, 2019). By doing so the judge expanded the scope of
the statutory rule. This new rule can be used as the major premise of the legal syllogism.
It seems that the statutory rule was modified by omitting the operative fact “single”
from the antecedent, or the facts of the case not covered by other parts of the ante-
cedent were added as a disjunct, i.e., the judge modified the rule by adding a first level
of abstraction of the facts of the case. Although the judge did not restate the new rule,
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nor explicitly subsumed the facts of the case under the operative facts, it is clear that it
was not necessary to explicitly do so. It is possible that for brevity’s sake the judge did
not repeat the whole statutory rule with the one amendment demanded by its general
purpose. Furthermore, none of the two aforementioned ways of expanding the scope of
the statutory rule necessitates further considerations concerning subsumption of the facts
of the case under the new antecedent. In the first case, there are no new operative facts
that the judge must consider. In the second case, the new operative facts are identical to
the corresponding facts of the case.

Such a reconstruction of the court’s arguments cannot be simply dismissed because
Duarte acknowledges that rule-deductivists do not think that the court must strictly
follow the form of the legal syllogism, i.e., it is sufficient that the court’s justification can
be represented as an instance of the legal syllogism (Duarte, 2019; Leiter, 2010).

To summarise, in R v Luffe a new legal rule was made by reference to the general
purpose of the statutory rule. The new legal rule can be made in a way that abides by
Duarte’s interpretation of the case, i.e., that the judge did not commit himself to what
were the relevant characteristics of the case which can be universalized to other relevantly
similar cases. There was no need to explicitly argue that the new legal rule was applicable
to the facts of the case because of two reasons. Firstly, it is unnecessary when the new
legal rule is created by omitting an operative fact, or trivial when the new operative
facts are identical to the corresponding facts of the case. Secondly, the defendant did
not manage to successfully argue that other operative facts of the original statutory rule
were not obtained (R v Luffe, 1807). Therefore, the legal syllogism can be used to model
some parts of the justification in R v Luffe.

2.2 Critique of Arguments against the First
Notion of Rule-Deductivism

The problem with Duarte’s criticism of the first notion of rule-deductivism is that
it is contingent upon several uncommon assumptions, i.e., the notion that the legal syl-
logism is a model of the justification of law-applying judicial decisions is unattainable if:

1) the major premise is a section of the statute;

2) there are instances when legal consequences of the statutory rule are formulated
in such a way that they do not demand action from the judge (i.e., “judge ought
to rule that”);

3) and the aforementioned statutory rules cannot be taken to demand such action.

It seems that Duarte’s argument against the first notion of rule-deductivism is effec-
tive at showing that, given the three assumptions that are not essential to the first notion
of rule-deductivism, it is unattainable. The strength of such an argument is contingent
upon the acceptability of the assumptions among rule-deductivists.

If Duarte maintains that these three assumptions are essential to rule-deductivism,
then there are fewer legal theorists who would subscribe to rule-deductivism than Duarte
leads us to believe. For instance, Duarte claims that Neil MacCormick and Robert Alexy
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are prominent authors who have defended rule-deductivism (Duarte, 2019). It seems that
Alexy would not endorse the third assumption, because he stressed that there can be
several different formalisations of a statutory rule, e.g., “one might perhaps understand
it as a reaction-guiding norm addressed to the court and stipulate that it is the court as
addressee of the norm” (Alexy, 1989, 224). This means that Alexy allows for the possibility
that a statutory rule can be taken to demand that the judge ought to rule in a certain
way. Furthermore, it is reasonable to assert that Alexy’s view of the major premise is dif-
ferent from the one expressed in the first assumption because for him the first premise
“is a norm, either expressed in a statute or arrived at by the judiciary” (Alexy, 2003,
434). “Expressed in a statute” is meaningfully different from “is a section of the statute”.
The former is compatible with the view that there are different ways of reconstructing
the major premise, the latter is not.

Furthermore, it can be argued that MacCormick does not endorse the first notion
of rule-deductivism and, because of that, it does not matter if he subscribes to any of
the three assumptions. Duarte recognises that, when MacCormick is more careful, he
explains that in order to complete the justification of the law-applying decision the legal
syllogism must have an additional implicit premise, i.e., that the judge should apply
the law when it is relevant and applicable (Duarte, 2019; MacCormick, 1978). Therefore,
MacCormick’s view of the legal syllogism (without the additional premise) is more in
line with the second notion of rule-deductivism.

One can argue that it is important that the added premise is implicit, because of
the purpose of justification. As such it would be an argument against the first notion of
rule-deductivism and any other model of justification that aims to explicitly justify that
the judge ought to apply a statutory rule (provision). When justifying a decision, a judge
must adhere to two important functions of justification, i.e.:

1) to inform how and why the judge arrived at a specific solution and;

2) to convince the parties to the case and the general public of the correctness of

the solution (Bardins, 2016; Baader, 1989).

If justification is meant to inform and convince the parties to the case, the aim
of the second notion of rule-deductivism is more in line with these functions because
the conclusion is directed at said parties. In contrast, the conclusion of the first notion
of rule-deductivism is directed at the judge, i.e., that the judge has an obligation to apply
the instantiated legal consequences.

To summarise, Duarte’s argument against the first notion of rule-deductivism
is effective given some more or less exotic assumptions that are not essential to rule-
deductivism. R. Alexy’s description of the relevant parts of the internal justification
shows that one can maintain that the legal syllogism is a model of the justification of
law-applying judicial decisions and reject most of the assumptions that are essential for
Duarte’s critique to work. Although Duarte’s arguments fail to show that the first notion
of rule-deductivism is unattainable in all circumstances, the conclusion may be reached by
considering that justification is mainly addressed to the parties to the case, not the judge.
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Conclusion

A thorough reconstruction and examination of Duarte’s arguments against rule-
deductivism lead to several conclusions.

Firstly, Duarte’s general critique of the legal syllogism as inadequate in prop-
erly representing even some parts of a justification of a law-applying decision where
the judge expands the scope of a statutory rule, depends on a faulty assumption, i.e.,
that the scope of the major premise must always be in perfect adherence to the general
purpose of the statutory rule. Absent to this assumption (that is not essential to rule-
deductivism), legal syllogism is compatible with Duarte’s assertion that there are cases
where the judge expands the scope of the statutory rule but does not commit himself
to what the relevant characteristics of the case are that can be universalized to other
relevantly similar cases.

Secondly, Duarte’s criticism of the first notion of rule-deductivism is effective, but
only insofar as one also adheres to several contentious assumptions that are held by some
rule-deductivists but are not essential to rule-deductivism. A more apt critique of the first
notion of rule-deductivism may be levied by appealing to the purposes of justification.

Finally, an awareness that there exist such sets of assumptions that are not compat-
ible with rule-deductivism is useful for further refinement of theoretical understanding
of the legal syllogism.
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