https://doi.org/10.25143/s0cr.21.2021.3

RIGAS STRADINA
UNIVERSITATE

SOCRATES

2021, NR. 3 (21)

Rigas Stradina universitates
Juridiskas fakultates
elektroniskais juridisko
zinatnisko rakstu zurnals

Riga Stradins University
Faculty of Law
Electronic Scientific

Journal of Law

RIGA « 2021 « RSU


https://doi.org/10.25143/socr.21.2021.3

Socrates: Rigas Stradina universitates Juridiskas fakultates elektroniskais juridisko zinatnisko rakstu
zurnals = Riga Stradins University Faculty of Law Electronic Scientific Journal of Law. Riga: RSU, 2021,
Nr. 3 (21). 244 Ipp. https://doi.org/10.25143/s0cr.21.2021.3

Galvenais redaktors
Profesors, Dr. iur. Andrejs Vilks,
prodekans, Juridiska fakultate, Rigas Stradina universitate, Latvija

Zinatniska redaktore
Docente, Ph.D. Karina Palkova,
vadosa pétniece, Juridiska fakultate, Rigas Stradina universitate, Latvija

Redkolégijas sekretare
Kristiana Polakova, Rigas Stradina universitate, Latvija,
e-pasts: Kristiana.Polakova@rsu.lv

Visi zurnala ievietotie raksti ir recenzéti, izmantojot dubultaklu salidzino$u novértéjumu.
All journal articles are reviewed in a double-blind peer review.

Citéjot atsauce uz izdevumu ir obligata.
Upon citing the journal article, reference to the journal is mandatory.

Autoru viedoklis var nesaskanét ar redkolégijas viedokli.
Opinion of authors may not coincide with the editorial views.

Par faktu pareizibu atbild autori.
The authors are held responsible for the truthfulness of the facts.

IPD-1568
Redaktori / Editors: Inara Mikazane (latviesu valoda), Janis Zeimanis (anglu valoda)

Prieksvarda tulkojums anglu valoda: Janis Zeimanis
Datorgrafike / Layout: Ilze Stikane

© Rigas Stradina universitate, 2021
Dzirciema iela 16, Riga, LV-1007, Latvija

ISSN 2256-0548


https://doi.org/10.25143/socr.21.2021.3
mailto:Kristiana.Polakova%40rsu.lv?subject=

SOCRATES

RSU elektroniskais juridisko zinatnisko rakstu zurnals

2021, NR. 3 (21)

Redkolégija

Aldis Lieljuksis — asoc. profesors,
Dr. iur, Rigas Stradina universitate, Latvija

Ando Lepss (Ando Leps) — profesors,
Dr. habil. iur., EuroAcademy, Igaunija

Alvids Sako¢s (Alvydas Sakocius) — profesors,
Dr. iur, Lietuvas Militara akadémija, Lietuva

Olena Agapova — profesore, Ph.D.,

Profesora M. S. Bokariusa v. n. Harkovas

Tiesu ekspertizu pétniecibas institits, Ukraina
Inga Kudeikina — docente, Dr. iur.,

Rigas Stradina universitate, Latvija

Jaceks Zelinskis (Jacek Zielinski) —
profesors, Dr. habil. sc. pol., Sedlces Dabas
un humanitaro zinatnu universitate, Polija

Janis Grasis — asoc. profesors, Dr. iur.,
Rigas Stradina universitate, Latvija

Marianna Petrova — docente, Dr. iur.,

Veliko Tarnovas Universitate, Bulgarija

Svitlana Hiluka (Svitlana Khyliuk) — Ph.D., Lvovas
Ivana Franko Nacionala universitate, Ukraina

Uldis Kinis — asoc. profesors, Dr. iur.,

Rigas Stradina universitate, Latvija

Tenis Nigulis — Izdevniecibas un poligrafijas nodalas
vaditajs, Rigas Stradina universitate, Latvija

Valters Kego (Valter Kego) — Ph.D., Zviedrijas
Drosibas un politikas attistibas institats, Zviedrija

Vladimirs Eminovs (Viadimir Eminov) —
profesors, Dr. habil. iur., Maskavas Valsts
juridiska universitate, Krievija

Vitalijs Paskovs (Vitaly Pashkov) — profesors,

Dr. iur., Poltavas Tiesibu instituts, Jaroslava Gudra
Nacionala juridiska universitate, Ukraina

Alessio Reali (Alessio Reali) — profesors,
Ph.D., Karlo Kataneo universitate, Italija

Tiago Mota Leite Macado Marizs (Tiago Mota
Leite Machado Mariz) — profesors, Ph.D.,
Administrativo tiesibu arbitrazas centrs, Portugale

Natalija Kuznecova (Natalia Kuznetsova) —
profesore, Dr. iur,, Ukrainas Nacionalas juridisko
zinatnu akadémijas akadémike, Tarasa Sevéenko
Nacionala universitate, Ukraina

Dzons M. Garons (Jon M. Garon) — profesors,
Dr. iur., Nova Dienvidaustrumu universitates
Separda Brouda tiesibu koledza, ASV

Eriks Hans (Eric Hahn) — profesors, Dr. iur.,
Zittau / Gorlitz Lietisko zinatnu universitate, Vacija

Dominika Eva Harasimjuka (Dominika
Ewa Harasimiuk) — asoc. profesore, Dr. iur.,
Lazarska Universitate, Polija

Kristi Dzoamets (Kristi Joamets) — Ph.D.,
Tallinas Tehnologiju universitate, Igaunija

Viktors Justickis (Viktoras Justickis) — profesors,
Dr. iur., Mikola Romera universitate, Lietuva

Zinatniska padome

Janis Gardovskis (padomes priekssédétajs) —
profesors, Dr. habil. med.,
Rigas Stradina universitate, Latvija

Andrejs Vilks — profesors, Dr. iur.,
Rigas Stradina universitate, Latvija

Andzelo Viglianisi Feraro

(Angelo Viglianisi Ferraro) — profesors,
Dr. iur, Kalabrijas regiona

Vidusjuras universitate, Italija

Ketevana Kuhanidze
(Ketevan Kukhianidze) — profesore, Ph.D.,
Kutaisi Universitate, Gruzija

Lolita Vilka — asoc. profesore,
Rigas Stradina universitate, Latvija

Natalija O. Gutorova (Nataliya O. Gutorova) —
profesore, Dr. iur., Jaroslava Gudra
Nacionala juridiska universitate, Ukraina

Sandra Kaija — profesore, Dr. iur.,
Rigas Stradina universitate, Latvija

Vlads Tumalavicus (Viadas Tumalavicius) —
profesors, Ph.D., Generala Jonasa Zemaisa
Lietuvas Militara akadémija, Lietuva

Franks Ditrihs (Frank Diedrich) — profesors,
Dr. iur., Hanoveres Universitate, Vacija

_3_



S OC RATE S RSU elektroniskais juridisko zinatnisko rakstu zurnals 2021, NR. 3 (21)

Saturs / Contents

PriekSVards . ...t 6
FOreword . ..ot 11

Ringolds Balodis. Latvijas Republikas Satversmes 4. panta pirma teikuma
“Valsts valoda Latvijas Republika ir latviesu valoda”
zinatnisko komentaru papildinajums ............. ... ool 16

Supplement to Scientific Comments of the First Sentence of Article 4
of the Satversme of the Republic of Latvia “The Official State Language

in the Republic of Latvia is the Latvian Language™ Abstract . .................. 16
Erika Statkiené, Renata SliaZiené. Compliance of Legal Regulation of

the Republic of Lithuania with the EU Resolution on COVID-19 Vaccines ....... 53
Valdis Savickis. Maksatnespéjas process Covid-19 pandémijaséna ............... 70

Insolvency Proceedings in the Shadow of the COVID-19 Pandemic: Abstract ... .. 70

Giga Abuseridze. Role of the WTO in the Development of International
Trade and Economic Sustainability ............... ... oo 82

Gunda Reire. Small States in the United Nations Security Council:
Legal and Conceptual Aspects versus Practical Perspective .................... 90

Vitolds Zahars, Vita Upeniece. Legislative Restrictions on Participation
in Armed ConflictsinLatvia .............o i 105

Olevs Nikers. Bureaucratic Policy and Legal Aspects of Societal
Engagement in Latvian National Defense .........................coii.... 115

Karolis Kaklys. Approbation of Results Obtained During Interview:
Research of Possibilities for Exercising the Rights of Political
Oppositions in Lithuanian Self-Government ..................cooivvee.... 127

Sandra Joksta. Challenge of Advocate’s Profession in the Age of Money
Laundering, Terrorism Financing and Proliferation Evasion
“Not to slip with a fragileburden!” ....... ... ... .. ... i i 139

Gerda Klavina, Ansis Zanders. Court’s Ability to Assess Evidence
Obtained During Operational Activities ............ ... i, 149

— 4 —



S OCRATES RSU elektroniskais juridisko zinatnisko rakstu zurnals

2021, NR. 3 (21)

Aleksandrs Matvejevs. Problems of Police Activity in Ensuring
Public Order and Public Safety ............. ... ...

Janis Bramanis, Janis Naciscionis. Current Issues of Construction Law

Anatoliy A. Lytvynenko. May the Patient’s Will, Expressed by Means
of Assistive Communication Technologies, be Admissible
as Evidence in Court Proceedings? .................. ... ..ooae.

Vitalii Pashkov, Oleksii Soloviov, Andrii Harkusha. Digital Marketing:
Problems of Internet Pharmacies Legal Regulation ................

Inessa Ovsiannykova. Forensic Expert Activity: Issues of Improving
Effectiveness ...... ...

Kateryna Sylenok. Role of Forensic Historical and Archaeological

Examination in Preserving Archaeological Heritage ...............

Lidija Rozentdle. Term ‘Household’ in the Latvian Legal Framework ..

Allars Apsitis, Dace Tarasova, Jolanta Dinsberga, Janis Joksts. Contract
for Work (locatio conductio operis) of Transportation and Rustic
Praedial Servitude of Way (servitus viae) as Roman Law

Institutions for Needs of Rural Logistics .........................

Autoru alfabétiskais raditajs / Alphabetic List of Authors ............

........... 159
........... 169

........... 181

........... 191



S OC RATE S RSU elektroniskais juridisko zinatnisko rakstu zurnals 2021, NR. 3 (21)

Prieksvards

Zurnila Socrates 2021. gada noslédzosais izdevums ir tapis Covid-19 apstaklos,
kas uzskatami ir ietekméjis rakstu autoru produktivitati un radosumu, ka ari atseviskus
autorus ievirzijis ar pandémiju saistito problému izpété. Zurnala ietverto problému
analize var but interesants izzinas process tiesisko paradibu un procesu apzinasana un
izvértésana.

Loti butiska Latvijas Republikas Satversmes reguléjuma analizei savu rakstu ir
veltijis Latvijas Universitates profesors Dr. iur. Ringolds Balodis. Masu valsti izteikti
liela nozime ir Satversmes 4. panta noteiktajam, ka valsts valoda Latvijas Republika
ir latviesu valoda. Autors pilnigi pamatoti secina, ka valsts valoda ir latviesu nacijas
saistosais elements. Tas ir ka tilts, kas saista gan iepriekséjas paaudzes ar nakamajam,
gan arpus Latvijas robezam dzivojo$os un latviesu tautai piederigos ar dzimtené dzi-
vojosiem tautieSiem. Neapsaubami, ka latviesu valoda ir viena no masu valsts neatne-
mamam vértibam.

Covid-19 ietekme sabiedriba, tas negativo seku mazinasanas pasakumi pasreizéja
laika ir ipasi aktuali. Lietuvas tiesibu zinatnieces Erika Statkiené un Renata SliaZiené
ir veikusas kvalitativu salidzino$o analizi par vakcinésanas pret Covid-19 Lietuvas
Republikas tiesiska reguléjuma atbilstibu ES rezolucijai 2361 (2021). Autores secina, ka
piespiedu vakcinacija varétu nebut produktiva, lai sasniegtu pandémijas parvaldibas
mérki. Raksta pamatoti tiek atzits, ka tiesiskais reguléjums, kas samazina izvéles brivibu,
var mazinat motivaciju un izraisit neproduktivu psihologisku reakciju uz brivpratigu
vakcinaciju. Normativais reguléjums, kas nosaka ierobezojumus, pieméram, pakalpojumu
sanemsanai — piekluvei lielveikaliem, arstniecibas iestadém, darba vietam vai bezmaksas
veselibas pakalpojumu sanems$anai, rada atskiribas starp socialajam grupam un pielauj
diskriminéjosas izpausmes. Cilvéktiesibu un brivibas ierobezo$ana neatbilst ES rezolacijai
par Covid-19 vakcinam. Raksta paustas atzinas ir pilniba attiecinamas ari uz Latvija
noteiktajiem Covid-19 ierobezo$anas pasakumiem, tai skaita attieciba uz imperativo
vakcinésanas proceduru.

Covid-19 negativas ietekmes atseviskas problémas, maksatnespéjas procesa, sta-
vokla un seku analizei sava raksta ir pievérsies jaunais tiesibu zinatnieks Valdis Savickis.
Jaatzist, ka pandémijai ir saméra dramatiska ietekme uz valsts ekonomiku un atseviskiem
tas sektoriem, un ta ari nosaka juridisko un fizisko personu maksatspéju. Likumdevéjs
sados apstaklos pilnigi pamatoti ieviesa ta saucamo “moratoriju” maksatnespéjas joma. Péc
pandémijas perioda atjaunota tiesiska kartiba $aja joma sekméja jaunu efektivu procediru

_6_



S OC RATE S RSU elektroniskais juridisko zinatnisko rakstu zurnals 2021, NR. 3 (21)

Priek$vards

ieviesanu ekonomisko attiecibu subjektiem. Autors pozitivi vérté to, ka tika méginats
lidzsvarot kreditoru un paradnieku intereses situacijas, kad bija ieviests aizliegums kredi-
toriem izmantot vienu no to aktivu aizsardzibas tiesiskajiem mehanismiem — paradnieka
maksatnespéjas rosinasanu.

Virkne zurnala ietverto rakstu ir veltiti starptautiskajam tiesibam un politolo-
giskiem aspektiem. Jaunais tiesibu zinatnieks zinatnu doktors Giga Abuseridze sava
raksta par Pasaules Tirdzniecibas organizacijas (PTO) lomu starptautiskaja tirdznie-
cibas procesa ekonomikas ilgtspéjigas attistibas konteksta secina, ka PTO ir sekmigi
reguléjusi transnacionalo saimniecisko sadarbibu visa pasaulé. PTO uzmanibas loka ir
ienakusas salidzosi jaunas jomas, tostarp sadarbiba intelektuala ipasuma aizsardziba,
vides aizsardziba, investiciju piesaisté. PTO sniedz lielu ieguldijjumu starptautiskas tirdz-
niecibas un ekonomiskas ilgtspéjas attistiba. Dr. sc. pol. Gunda Reire no politologiska
un tiesiska aspekta analizé mazo valstu spéjas ietekmét un efektivi darboties Apvienoto
Naciju Organizacijas Drosibas padomé. Autore secina, ka mazo valstu starptautiskas
ietekmes juridiskos un konceptualos ierobezojumus var samazinat tikai atbalstosa tie-
siski noteikta starptautiska sistéma, kur nav apdraudéta mazo valstu fiziska drosiba un
teritoriala integritate.

Saistiba ar pieaugosajiem brunoto konfliktu draudiem aktuals ir tiesibu zinat-
nieku profesora Vitolda Zahara un tiesibu zinatnes doktores Vitas Upenieces raksts
par Latvijas tiesiska reguléjuma ierobezojumiem personu dalibai brunotos konfliktos.
Autori piedava veikt virkni grozijumu Latvija spéka esosajos tiesiskajos aktos, precizéjot
iespéjamo konfliktu dalibnieku loku. Pamatoti ir izstradatie priekslikumi grozijumiem
Pilsonibas likuma, Nacionalas drosibas likuma un citos tiesiskajos aktos.

Socialo zinatnu magistrs Olevs Nikers analizé sabiedribas iesaistes tiesiskos
aspektus Latvijas valsts aizsardzibas sistéma. Autors atzist — kaut gan politiskas pla-
nosanas un tiesiska reguléjuma dokumentos sabiedribas iesaiste valsts aizsardziba ir
paredzéta un noteikta, tomér sabiedribas un individu reala iesaiste ir nepilniga un pat
birokratiska. Izpildvaras instittucijas, tostarp Aizsardzibas ministrija, paredz, ka ikvienam
Latvijas pilsonim un iedzivotajam ir obligati jaiesaistas valsts aizsardziba, tomér likum-
devéja tiesiskas iniciativas nav pietiekamas. Autors uzskata, ka minétaja joma ir butiski
izkroplots izpildvaras un likumdosanas varas lidzsvars.

Lietuvas Kazimiera Simonavicus Universitates tiesibu zinatnu doktora grada pre-
tendents Karolis Kaklys analizé pasvaldibu darbibas aspektus no politiskas opozicijas
veidojumu aspekta. Politisko opozicionalo, minoritasu tiesibu un interesu ignorésana
izpauzas ka autokratiskas parvaldibas modelis. Autors pievérs uzmanibu tam, ka léemumi
par administrativo kontroli atseviskas pasvaldibas var bt pienemti selektivi. Raksta tiek
atklati ieteikumi, kas varétu attiecigas nepilnibas novérst.

Lasitaju interesi izraiss raksti, kas veltiti atsevisku tiesibsargajoso jomu darbibas
analizei. Dr. iur. Sandra Joksta ir apskatijusi specifiskus advokata profesijas darbibas
aspektus, kas saistiti ar naudas atmazgasanas, terorisma finansé$anas un ierocu izpla-
tisanas novérsanu. Advokats ka tiesvedibas procesa dalibnieks ir neatkarigs, un vinam
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pieejama informacija demokratiskas valsts ietvara ir konfidenciala. Naudas atmazgasanas
novérsanas (AML) tiesiskais reguléjums ir zinama pretruna ar Advokataras likumu.
Autore atzist, ka pastav kolizija starp advokata pamattiesibam uz profesionalo nosléepumu
un konfidencialitati un pienakumu zinot par aizdomigu darijumu.

Jaunie tiesibu zinatnieki Gerda Klavina un Ansis Zanders sniedz ieskatu maz
pétita un taja pasa laika no teorétiska un praktiska aspekta nozimiga probléma, t.i., tiesu
spéja vertét pieradijumus, kuri iegaiti operativas darbibas laika un var saturét ari ar valsts
noslépumu saistitus objektus. Lidz ar to tiesai var bt noteikta speciala prasiba — tiesibam
pieklat valsts nosléepuma objektam, lai $adu informaciju varétu pilnvértigi novertét ka
pieradijumu. Autori pamatoti ierosina: ja operativo pasakumu laika ieguata informacija
tiek izmantota ka pieradijums kriminallieta, tiesai batu japarbauda operativie materiali,
kas nav pievienoti kriminallietai un attiecas uz pieradisanas prieksmetu. Savukart tiesibu
zinatnu doktors Aleksandrs Matvejevs analizé policijas darbibas problémas sabiedriskas
drosibas nostiprinasana. Autors atzist, ka ir dazadas pieejas sabiedriskas drosibas butibas
interpretacija. Nav apSaubama raksta pausta atzina par to, ka sabiedribas drosiba balstas
uz sabiedrisko mieru un nosacijumiem par spéjam aizsargat socialas vértibas, neitralizét
jebkadus draudus, un tas nodrosinasana ipasa vieta ir policijai.

Latvija aktualas ir tiesiska rakstura problémas, kas saistitas ar bavniecibu.
Atseviskus So problému aspektus padzilinati ir skatijusi Rigas Tehniskas universitates
tiesibu zinatnu doktors Janis Bramanis un Biznesa augstskolas “Turiba” profesors Janis
Naciscionis. Buvniecibas tiesiskaja reguléjuma nozimigas ir bivniecibas projektu un to
isteno$anas procesa ekspertizes. Autori pievér§ uzmanibu iespéjamajiem grozijumiem
Publisko iepirkumu likuma, kuros liela nozime ir paredzéta ekspertizém, kas butiski
varétu mainit autoruzraudzibas un buvuzraudzibas sistému. Autori secina, ka tas varétu
radit tieSu risku sabiedrisko éku drosibai.

Atseviskos rakstos iezimétas jaunas problémas medicinas tiesibu joma. Ta Baltijas
Starptautiskas akadémijas jaunais tiesibu zinatnieks Anatolijs Litvinenko (Anatoliy A.
Lytvynenko) ir sniedzis ieskatu saméra inovativa probléma — par normativa reguléjuma
pilnveido$anas iespéjam pieradijumu iesniegSana tiesas no pacientiem ar ierobezotam
sazinasanas spéjam, izmantojot komunikacijas tehnologiskos paliglidzeklus. Autora
raksta ilustréta Italijas judikataras prakse liecina par to, ka $adi pieradijumi var bat
pielaujami. Var tikai pievienoties autora viedoklim par to, ka pétijumiem saistiba ar
pacienta gribas izteik$anu ar alternativiem lidzekliem ir perspektivas talakai zinatniskai
izpétei. Ukrainas Poltavas Tiesibu institata zinatnieki Ph.D. Vitalijs Paskovs (Vitalii
Pashkov), Dr. med. Aleksejs Solovjovs (Oleksii Soloviov), Ph.D. Andrejs Harkusa (Andrii
Harkusha) ir pétijusi jaunu tehnologiska rakstura procesu tiesiska reguléjuma problémas.
Meés ik dienas saskaramies ar plasu interneta pakalpojumu un precu piedavajuma pieau-
gumu. So piedavajumu loka ietilpst ari tie$saistes farmaceitiskie produkti, pieaug nelegala
aptieku tirgus apjomi. Raksta tiek uzsvérts, ka, pieaugot tiessaistes farmaceitisko produktu
izplatibai, veidojas globali draudi sabiedribas veselibai ar potenciali negativam sekam
gan pacientu drosibai, gan valsts ekonomikai. Tie$saistes aptiekas sekmé farmaceitisko,
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tostarp viltotu, produktu bezrecepsu izsniegSanas risku. Vienlaikus paplasinas pacientu
neierobezota piekluve farmaceitiskajiem produktiem digitalaja vidé. Neapsaubami, ka
digitalais marketings, interneta aptieku izplatiba nosaka nepieciesamibu veikt attiecigu
tiesiska reguléjuma pilnveidosanu.

Socrates kartéja izdevuma ir ieklautas saistosas Ukrainas tiesibu zinatnieku pub-
likacijas, kas veltitas ekspertu darba specifikai. Ukrainas Bokariusa Kriminalistikas
institata zinatniece Inese Ovsjannikova (Inessa Ovsiannykova) sava pétijuma analizé
tiesu ekspertu darbibu tas efektivitates uzlabosanas aspekta. Sabiedribas pilnveides un
tiesiskas sistémas transformacijas procesa stadija tiesu ekspertizu iestazu darbiba veidojas
virkne metodisku, praktisku un administrativa rakstura problémjautajumu, kas prasa
efektivu to risinasanu. Autore uzskata, ka atbilstosas problémas ir jaapzina, raugoties
caur tiesu ekspertu, tiesu ekspertizu iestazu noteikto mérku un uzdevumu sasnieg$anas
efektivitates prizmu.

Kultarvesturiska, dabas un vides mantojuma saglabasanai ir liela nozime nacio-
nala un starptautiska limeni. Ukrainas Bokariusa Kriminalistikas institata zinatniece
Katerina Siljonoka (Kateryna Sylenok) ir pétijusi tiesu vésturiskas un arheologiskas
ekspertizes izteikti pieaugo$o lomu arheologiska mantojuma saglabasana. Spéka esosais
starptautiskais un nacionalais tiesiskais reguléjums nosaka pieminek]u aizsardzibas
mehanismu, tacu ta praktiska isteno$ana nav pietiekami efektiva. Autore atzist, ka kri-
minalistisko vésturisko un arheologisko pétijumu attistiba Ukraina un aktiva to pielie-
toSana praksé ir butisks elements arheologisko piemineklu aizsardzibas saglabasanas
mehanisma. Paaugstinot tas efektivitati, batu jaizstrada un jaievie$ jaunas pétnieciskas
metodikas.

Tiesibu zinatnes doktora grada pretendente Lidija Rozentale ir pievérsusies
jédziena “majsaimnieciba” Latvijas tiesiska reguléjuma problematikai. Autore secina,
ka normativaja sistéma nav skaidri un visaptverosi definéti kritériji, kas dotu iespéju
viennozimigi identificét majsaimniecibas veidojumu. Lidz ar to var but grati piemérot
noteikumus par administrativo atbildibu saistiba ar Covid-19 ieviesto ierobezojoso pasa-
kumu parkapumiem. Majsaimniecibu ietvara var konstatét ari dazadas partnerattiecibu
struktaras. Pozitivi ir vértéjams tas, ka autore piedava savu partnerattiecibu definiciju,
kas ietver divu pretéja dzimuma personu ilgstosas un stabilas attiecibas vai noteiktas
situacijas ari viena dzimuma partneru kopdzivi, kuras mérkis ir nodibinat sociali nozi-
migu saikni starp partneriem un vinu radiniekiem, neregistréjot laulibu.

Specifiskai témai par transporta pakalpojumu sniegsanu atbilstosi romiesu tiesibam
darba liguma ietvaros ir pievérsies civiltiesibu zinatnu autoru kolektivs — Dr. iur. Allars
Apsitis un tiesibu zinatnu doktora grada pretendenti Dace Tarasova, Jolanta Dinsberga
un Janis Joksts. Autori izpétijusi, ka romiesu tiesibas par darba ligumu, saskana ar ko
darbuznéméjam / darbiniekam ka nomniekam bija pienakums veikt pakalpojumus vai
noteiktu darbu, tika uzskatita ari vienosanas par precu vai pasazieru parvadasanu. Raksta
tiek skarti ari jautajumi par celu servitiitiem. Raksts noteikti varétu bt saistoss romiesu
tiesibu un tiesibu véstures interesentiem.

_9_
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Priek$vards

Kartéja visnotal apjomigaja elektroniskaja juridiskaja zurnala Socrates ir ieklauti
raksti no dazadam tiesibu zinatnes apak$nozarém, tostarp ari publikacijas, kam ir starp-
disciplinars raksturs. Autori parstav dazadus Eiropas regionus un valstis, kas sniedz
iespéju iepazities ar starptautisko pieredzi daudzveidigas tiesiskas problémas un to risi-
nasanas pieredzé. Raksti parsvara ir anglu valoda, kas dod iespéju ar to saturu iepazities
plasam lasitaju lokam visa pasaulé. Paldies autoriem par pausto viedokli, kas var raisit
talakas zinatniskas diskusijas.

Sirsniga pateiciba un cildinajums redakcijas kolektivam, kurs Socrates izdevumam
lavis bt pieejamam elektroniskaja vidé, ka ari redaktoriem, tulkotajiem, maketétajiem.

Rigas Stradina universitates
Juridiskas fakultates profesors
Andrejs Vilks
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The final edition of Socrates in 2021 has been developed in the context of COVID-19,
which has had a significant impact on the productivity and creativity of the authors, as
well as guiding some authors into pandemic issues. The analysis of the problems included
in the journal may be used as an interesting cognitive process in identifying and evalu-
ating legal phenomena and processes.

Professor Dr. iur. Ringolds Balodis, of the University of Latvia, has devoted his
article to analysis of a very important regulation of the Constitution of the Republic
of Latvia. In Latvia, the provisions of Article 4 of the Satversme (Constitution) that
the official state language in the Republic of Latvia is Latvian are of great importance.
The author quite rightly concludes that the state language is the binding element of
the Latvian nation. It resembles a bridge that connects both previous generations with
future and those living outside Latvia and belonging to the Latvian people with compat-
riots living in their homeland. Undoubtedly, the Latvian language is one of the integral
values of the country.

The effects of COVID-19 on society and its mitigation measures are currently
particularly relevant. Lithuanian law scholars Erika Statkiené and Renata Sliaziené
have performed a qualitative comparative analysis on compliance of the legislation of
the Republic of Lithuania on vaccination against COVID-19 with the EU Resolution 2361
(2021). The authors conclude that compulsory vaccination may prove not to be productive
in achieving the goal of pandemic management. The article rightly acknowledges that
legislation that reduces freedom of choice can reduce motivation and lead to an unproduc-
tive psychological response to voluntary vaccination. Legislation that imposes restrictions
on, for example, access to services — supermarkets, medical facilities, workplaces, or
free health care — creates differences between social groups and allows for discrimina-
tory manifestations. Restrictions on human rights and freedoms are not compliant with
the EU resolution on COVID-19 vaccines. The findings expressed in the article are fully
applicable to the measures taken in Latvia to control the spread of COVID-19, including
the mandatory vaccination procedure.

Valdis Savickis, a young legal scholar, focuses on the analysis of the state and
consequences of certain problems of the negative impact of COVID-19 — the insolvency
process. It must be acknowledged that the pandemic has a relatively dramatic impact
on the national economy and some of its sectors, and it also affects the solvency of legal
and natural persons. In such circumstances, the legislature quite rightly introduced
the so-called “moratorium” on insolvency. After the pandemic period, the renewed legal
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framework facilitated the introduction of new effective procedures for economic opera-
tors in this area. The author welcomes the fact that an attempt was made to balance
the interests of creditors and debtors in situations where creditors were prohibited from
using one of the legal mechanisms for the protection of their assets — incitement of
the debtor to insolvency.

A number of articles in this edition are devoted to international law and polit-
ical science. In his article on the role of the World Trade Organization (WTO) in
the international trade process in the context of sustainable economic development,
Giga Abuseridze, a young lawyer, concludes that the WTO has successfully regulated
transnational economic cooperation around the world. Relatively new areas have come
to the attention of the WTO, including cooperation on intellectual property protection,
environmental protection, and investment attraction. The WTO makes a major contribu-
tion to the development of international trade and economic sustainability. Dr. sc. pol.
Gunda Reire analyses political and legal aspects of the ability of small states to influence
and operate effectively in the United Nations Security Council. The author concludes
that legal and conceptual constraints on the international influence of small states can
only be reduced in a supportive legally established international system where physical
security and territorial integrity of small states is not compromised.

In connection with the growing threat of armed conflict, an article by Vitolds Zahars,
a Professor of Law, and Vita Upeniece, a Doctor of Law, on limitations of Latvia’s legal
framework for participation of persons in armed conflict is relevant. The authors propose
to make several amendments to the legal acts in force in Latvia, specifying the range of pos-
sible participants in conflicts. Proposed amendments to the Citizenship Law, the National
Security Law and other legal acts have been substantiated.

Olevs Nikers, Master of Social Sciences, studies legal aspects of public involvement
in the Latvian national defense system. The author acknowledges that although involve-
ment of the public in national defense is envisaged and determined in the documents of
political planning and legal regulation, the real involvement of the public and individuals
is incomplete and rather bureaucratic. Executive authorities, including the Ministry of
Defense, stipulate that every Latvian citizen and resident must be involved in national
defense, but the legislator’s legal initiatives are not sufficient. The author considers that
the balance between executives and legislature has been significantly distorted in the area.

Karolis Kaklys, Ph.D. candidate in Kazimierz Simonavicius University of Lithuania,
studies aspects of local municipality activities from the perspective of political opposition
formations. Ignoring the rights and interests of the political opposition and minorities
manifests itself as a model of autocratic governance. The author highlights the fact that
decisions on administrative control in some municipalities may be made selectively.
The article reveals suggestions that could address these shortcomings.

Readers will be interested in articles dedicated to analysis of individual law enforce-
ment areas. Dr. iur. Sandra Joksta has looked at specific aspects of the legal profession
related to prevention of money laundering, terrorist financing and proliferation of arms.
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The lawyer, as a party to the proceedings, remains independent, and the information
available to him in a democratic state is confidential. The legal framework for the preven-
tion of money laundering (Anti-Money Laundering, hereinafter AML) to some extent
is in contradiction with the Law on Advocacy. The author acknowledges that there is
a conflict between a lawyer’s fundamental right to professional secrecy and confidentiality
and the obligation to report a suspicious transaction.

The new legal scholars Gerda Klavina and Ansis Zanders provide an insight
into a little-studied yet a theoretically significant problem, i.e. the ability of courts to
evaluate the evidence obtained during operational activities, which may also contain
objects related to state secrets. Consequently, the court may have a special require-
ment — the right to access the object of a state secret, so that such information can be
fully assessed as evidence. The authors rightly suggest that if the information obtained
during the operative measures is used as evidence in a criminal case, the court should
examine the operative materials that are not attached to the criminal case but relate to
the evidence. Aleksandrs Matvejevs, Doctor of Laws, however, analyses the problems
of police activity in strengthening public security. The author acknowledges there to be
diverse approaches to interpreting the nature of public safety. The article undoubtedly
presents that public security is based on public peace and conditions to protect social
values, counteract any threats and that the police have a special role ensuring this.

Problems of a legal nature related to construction are topical in Latvia. Some
aspects of these problems have been studied by Janis Bramanis, Doctor of Laws at Riga
Technical University, and Janis Naciscionis, Professor of “Turiba” University. Expertise
of construction projects and their implementation process are important in the legal
regulation of construction. The authors highlight possible amendments to the Public
Procurement Law, focusing on the importance of expertise, which could significantly
change the system of author supervision and construction supervision. The authors
conclude that this could pose a direct risk to the security of public buildings.

Several articles highlight new challenges in the field of medical law. For instance,
Anatoliy A. Lytvynenko, a young legal scientist at the Baltic International Academy, has
provided insight into a relatively innovative problem: possibilities for improving the regu-
latory framework for presenting evidence in courts from patients with disabilities using
communication technology. The Italian case-law illustrated in the article shows that such
evidence may be admissible. One can only agree with the author’s view that research on
the expression of a patient’s will by alternative means has prospects for further scientific
research. Scientists from the Poltava Law Institute of Ukraine Ph.D. Vitalii Pashkov,
Dr. med. Alexei Solovyov, Ph.D. Andrii Harkusha has studied the problems of legal
regulation of new technological processes. Society faces a large increase in the supply of
Internet services and goods on a daily basis. These offers also include online pharmaceu-
tical products; the size of the illegal pharmacy market is growing. The authors emphasise
that as proliferation of online pharmaceutical products grows, there is a global threat to
public health with potentially negative consequences for both patient safety and national
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economy, including online pharmaceutical products, and the growing size of illegal phar-
macy market. Online pharmacies contribute to the risk of over-the-counter dispensing
of pharmaceuticals, including counterfeit goods. Simultaneously, patient unrestricted
access to pharmaceutical products in digital environment is expanding. Undoubtedly,
digital marketing and the spread of online pharmacies determine the need to improve
the relevant legal framework.

The current edition of Socrates includes binding publications of Ukrainian legal
scholars dedicated to the specifics of the expert work. Inessa Ovsiannykova, a scien-
tist at the Bokarius Forensic Science Institute in Ukraine, studies the work of forensic
experts in terms of improving its efficiency. At the stage of the process of improvement
of the society and transformation of the legal system, a number of methodological, prac-
tical and administrative problems arise in the operation of forensic institutions, which
require their effective solution. The author believes that appropriate problems should
be identified through the prism of the effectiveness of achieving the goals and tasks set
by forensic experts and forensic institutions.

Preservation of cultural, historical and environmental heritage is of great impor-
tance at the national and international level. Kateryna Sylenok, a scientist at the Bokarius
Forensic Science Institute in Ukraine, has studied the growing role of historical forensic
and archaeological expertise in preserving archaeological heritage. The current inter-
national and national legal framework provides for a mechanism for the protection of
monuments, but its practical implementation is not sufficiently effective. The author
acknowledges that the development of forensic historical and archaeological research in
Ukraine and its active application in practice is an essential element in the mechanism
of preservation of protection of archaeological monuments. To increase its effectiveness,
new research methodologies should be developed and introduced.

Candidate for the degree of Doctor of Laws Lidija Rozentale has addressed
the issue of the legal regulation of the concept “household” in Latvia. The author con-
cludes that the regulatory system does not clearly and comprehensively define the criteria
that would allow unambiguous identification of the household structure. Consequently,
it may be difficult to apply rules on administrative liability for breaches of restrictive
measures imposed by COVID-19. Various partnership structures can also be identi-
fied within households. The author’s offer of a definition of a partnership that includes
a lasting and stable relationship between two people of the opposite sex or, in certain
situations, cohabitation between the same sex, with the aim of establishing a socially
significant bond between the partners and their relatives without registering the mar-
riage is praiseworthy.

A specific topic on the provision of transport services compliant with the Roman
law within the framework of an employment contract has been addressed by a team of
authors of civil law sciences — Dr. iur. Allars Apsitis and Ph.D. candidates Dace Tarasova,
Jolanta Dinsberga, and Janis Joksts. The authors have identified that in the Roman law,
an employment contract under which the contractor / employee was obliged as a lessee
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to perform services or perform certain work was also considered to be an agreement
for the carriage of goods or passengers. The article also addresses the issue of road
easements. It could certainly be of interest to those interested in the Roman law and
the history of law.

The consecutive, rather voluminous, issue of the Socrates contains articles
from various sub-disciplines of law, including publications of interdisciplinary nature.
The authors represent various European regions and countries, which provide an oppor-
tunity to get acquainted with the international experience of various legal problems and
the experience of solving them. Since the articles are predominantly in English, it grants
the opportunity to a wide range of readers around the world to familiarise with their
content. I would like to express my gratitude to the authors for their views shared, which
may lead to further scientific discussions.

Sincere gratitude and praise to the editorial staff, editors, translators, layout
designers that have made the Socrates edition available in the electronic format.

Andrejs Vilks,
Professor at the Faculty of Law,
Riga Stradins University
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Abstract

The Latvian language is an essential element of constitutional identity of
the Republic of Latvia, without which the Latvian constitutional system and the system
of Constitution cannot be imagined, as such. Since 2021, the Official Language Day
on 15 October has been celebrated. According to the President of Latvia Egils Levits
the Official Language Day may serve as another opportunity to spread awareness and
promote the use of the Latvian language as one of the main constitutional values of our
state and nation. The Official Language Day is a meaningful contribution to the future
tradition of celebrating the official language across society.

The current study focuses on the issue of the official language in Latvia and its
importance from the perspective of constitutional law. The experience of the Republic
of Latvia is divided into two periods. The first — covers the period 1918—-1940, when
it was interrupted by the Soviet occupation. Consequently, after the restoration of
independence in 1990, the second period can be defined: 1990—currently. If during
the pre-war period the Latvian language was only enshrined in law, during the second
period the official language has been enshrined in the Constitution (Satversme).
The official language of the Latvian Constitution is specified in Section 4. The given
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article is designed to supplement the scientific comments of Section 4, which was issued
in 2014.

Keywords: Constitution (Satversme), Latvian language, official language, language
policy, national minorities.

levads

Latviesu valoda ir valsts parvaldes oficiala valoda Latvijas valsti kops Latvijas
Republikas proklamésanas, lai gan taja pasa laika parlamenta, pasvaldibas, par privato
sféru nemaz nerunajot, faktiski pastavéja trisvalodiba (latviesu, vacu un krievu valoda), ka
ari bija latgaliesu izloksnes briva lietosana Latgalé. Tikai péc tam, kad 1932. gada Ministru
kabinets izdeva “Noteikumus par valsts valodu”, kuriem bija likuma spéks, var runat
par valsts valodas tiesisku reguléjumu valsts limeni, ka ari likumiskiem nosacijumiem
mazakumtautibu valodu lietosanai.

Latvie$u valodas un mazakumtautibu valodu jautdjjumam ir visai gara vésture.
Pieméram, Tautas padomes valdosais viedoklis bija sads: vispirms konstitucionali jano-
saka valsts valodas statuss latviesu valodai un tikai péc tam janoregulé mazakumtau-
tibu valodu lieto$anas nosacijumi. Sis bija galvenais arguments mazakumtautibu valodu
likuma noraidisanai Tautas padomé (1919).

Savukart Satversmes sapulce valsts valodas klauzulu ietvéra Satversmes otras dalas
projekta 115. panta, kura pirmaja teikuma (virsteikuma) paredzéja latviesu valodas ka
valsts valodas statusu, bet otraja dala paredzéja speciala likuma pienemsanu par maza-
kumtautibu valodam. Sis jautajums Satversmes sapulcei izradijas neatsketinams Gordija
mezgls, kura par galveno skérsli izradijas nevis mazakumtautibu prasibas, bet pasa kon-
stitucionala likumdevéja ieskats par latviesu valodas lietosanu, kas nepielava mazakas
konstitucionalas atkapes no literaras latviesu valodas.

Lidz ar padomju okupaciju, latviesu valoda kluva par mazakumtautibu valodu,
kuru, tapat ka citu PSRS tautu valodas, paklava rusifikacijas politikai. PSRS sabrukuma
prieksvakara — pagajusa gadsimta 80. gadu beigas — latviesu nacionala atmoda ar preten-
zijam péc autonomijas naca roku roka ar lingvistiskam prasibam. 1988. gada 6. oktobri
Latvijas Padomju Socialistiskas Republikas (turpmak — LPSR) Augstaka padome pienéma
vésturisku lémumu par valsts valodu, un jau péc pusgada tika veikti grozijumi LPSR
Konstittcija un pienemts LPSR Valodu likums. Ta 1. panta bija noteikts, ka saskana ar
Latvijas PSR Konstittciju valsts valoda ir latviesu valoda. Tas gan nenozimé, ka $is tiesibu
akts bija orientéts uz divvalodibas novérsanu, $is reguléjums drizak uzskatams par lat-
viesu valodas saglabsanas pasakumu kopumu. Likums aizsaka ilgstosu valodu hierarhijas
mainas procesu par labu latviesu valodai un bija prieksvéstnesis tam izmainam, kas sekoja
péc Neatkaribas deklaracijas pienemsanas (1990). Grozijumi LPSR Valodu likuma (1992)
batiski mainija Valodu likumu, un tie patiesiba jauzskata par jaunu likumu, kas orientéts
uz latvie$u valodas dominanci valsts parvaldé un publiskaja telpa.
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1995. gada novembri tika aizsakts jauna Valsts valodas likuma veido$anas posms, kas
noslédzas vien péc Cetru gadu ilga dinamiska likumdosanas procesa. Likumprojekts tika
skatits vairakas Saeimas, un tas pardzivoja starptautisko ekspertu skarbu kritiku un Valsts
prezidenta veto. Si likumprojekta liktenis ir neparasts, un Saeimas likumdos$anas aktu
arhiva parastas vienas dokumentu mapites vieta tas aiznem palielu plauktu ar vairakiem
desmitiem mapju. Kad ar likuma spéka stasanos (2000) spéku zaudéja iepriekséjais Valodu
likums, daudzi politiki jutas pamatigi vilusies un atzina, ka salidzinajuma ar iepriek-
$€jo Sis likums sanacis “krietni maigaks” un “vajinot latviesu valodas pozicijas”, lidz ar
to “mazinajusies ir latviesu valodas juridiskas aizsardzibas kvalitate”. Nakas secinat, ka
centieni izstradat jaunu likumu, nevis uzlabot veco, bija liela stratégiska klada. Latviesu
valoda ka valsts valoda tika nostiprinata ari Satversmé (1998). Valodas jautajums nezau-
déja savu sabiedriski politisko aktualitati. Tika organizéts “valodas referendums” par
krievu valodu ka otru valsts valodu (2012). Politiskas elites atbilde bija tautas nobalso-
$anas prasibu sarezgisana un pastiprinasana, kas referendumus padara par vien teorétisku
iespéjamibu.

Pateicoties Satversmes grozijumiem, Satversmes tiesas un Augstakas tiesas judika-
tarai, ka ari, protams, tiesibu zinatnieku rakstiem, kuros attistitas tiesibu doktrinas atzinas,
Satversme, par spiti tas respektablajam vecumam, atsevisku normu senajam skanéjumam
un formuléjumu lakonismam, joprojam saglaba “jaunibu”’,! un tai ir spéja regeneréties ari
visaptverosas datortehnikas un interneta laikmeta. Satversmes zinatniskie komentari ka
sistematizéts, metodologiski veidots un padzilinats pétniecisks materials, bez $aubam, ir
ieskaitams $ai Satversmes “jaunibas saglabasanas lidzek]u” komplekta. Lai gan Latvijas tiesibu
sistéma ir neliela, tomér ta atrodas pastaviga attistiba, tapéc vien dazus gadus péc atsevisku
komentaru nodalu izdosanas tas lasamas tikai kopa vai, loti vélams, — kopa ar jaunakajam
tiesu atzinam un zinatniskam publikacijam. Pieméram, Satversmes 4. panta komentaru?
ieteicams lasit kopa ar Satversmes tiesas 2015. gada 2. julija spriedumu lieta Nr. 2015-01-01,
savukart Satversmes 15. panta komentaru izlasot, vajadzétu ieskatities ari Satversmes tiesas
2021. gada 12. marta sprieduma lieta Nr. 2020-37-0106, Satversmes 21. panta komentaru®

! Gehtmane-Hofmane, 1. (2021). Satversmes komentari — zinatnisks traktats ar praktisku pielie-
tojumu. Zinatnu Vestnesis. 3(608), 29.03.2021.; Balodis, R. (2020). Lidz ar Satversmes II nodalas
komentaru izdo$anu noslédzies Satversmes zinatnisko komentaru projekts. Jurista Vards. 36(1146),
08.09.2020.

2 Druviete, ., Karklina, A., Kusin$, G., Pastars, E., un Pleps, J. (2014). Satversmes 4. panta komentars.
No: Latvijas Republikas Satversmes komentari. Ievads. I nodala. Visparéjie noteikumi. Aut. kol.
prof. R. Baloza zin. vad. Riga: Latvijas Véstnesis, 295-330.

3 Satversmes tiesas 2015. gada 2. jilija spriedums lieta Nr. 2015-01-01, secindjjumu dalas 11.4 un
15.2 punkts.

* Kusins, G. (2020). Satversmes 15. panta komentars. No: Latvijas Republikas Satversmes komentari.
Il nodala. Saeima. Aut. kol. prof. R. BalozZa zin. vad. Riga: Latvijas Veéstnesis, 243-351.

> Pleps, J. (2020). Satversmes 21. panta komentars. No: Latvijas Republikas Satversmes komentari.
Il nodala. Saeima. Aut. kol. prof. R. BaloZa zin. vad. Riga: Latvijas Veéstnesis, 343-363.
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lasot, vélams ieskatities Satversmes tiesas 2019. gada 23. decembra sprieduma lieta
Nr. 2019-08-01, Satversmes 99. panta komentaru® noteikti vajadzétu skatit kopa ar
Satversmes tiesas 2011. gada 18. marta spriedumu lieta Nr. 2010-50-03 un Satversmes
tiesas 2018. gada 26. aprila spriedumu lieta Nr. 2017-18-01, bet Satversmes 110. panta
komentars” ir jaapliko ne tikai kopa ar Satversmes tiesas 2020. gada 11. novembra sprie-
dumu lieta Nr. 2019-33-01, bet noteikti ari ar Satversmes tiesas tiesnesa Alda Lavina
atsevisko viedokli® ai lieta. Judikatara, protams, sniedz svarigu informaciju par tiesibu
normu pieméros$anas praktiskajiem aspektiem,” ta¢u uz vietas nestav ari konstitucionalo
institaciju veikta interpretacija, kas dazos gadijumos ir pat visai butiska.

Par impulsu $a raksta tapsanai kalpoja zurnala “Jurista Vards” redakcijas lagums
sagatavot nelielu juridisku eseju par valsts valodu, sagaidot Satversmes simtgadi. Péc
fundamentalas iegremdésanas valodas tematika kluva skaidrs, ka daudz kas saméra nozi-
migs Satversmes komentaros ir palicis nepateikts. Tomér sis raksts nav uzskatams ka
“komentars par komentaru” vai “atsevisks viedoklis” par Satversmes 4. panta zinatnisko
komentaru. 2014. gada izdotais zinatniskais komentars ir rapigi izstradats un pardomats, !
tacu pat tik apjomigs darbs, ko veica ievérojams autoru kolektivs, nespéj pilniba aptvert
visu valodas sadalas genézi. Ar saviem papildinajumiem vélos paplasinat so komentaru
ar jauniem, neaplikotiem vai nepietiekami dzili analizétiem faktiem un apsvérumiem.
Papildinajumi padzilina zinatnisko komentaru skatijumu un sniedz skaidraku pirma un
nedaudz ari otra neatkaribas laika valsts valodas tiesiska reguléjuma attistibu. Jautajums
par valsts valodu un tas aizsardzibu, ka arl normativo reguléjumu ir viens no batiska-
jiem nacionalas valsts pamatjautajumiem. Satversmes 4. panta komentétajs, Latvijas
Universitates Juridiskas fakultates Tiesibu teorijas un véstures katedras vaditajs docents
Janis Pleps pamatoti ir noradijis, ka ikvienam tiesibu elementam, ar kuru més sodien

6 Balodis, R. (2011). Satversmes 99. panta komentars. No: Latvijas Republikas Satversmes komentari.
VIII nodala. Cilvéka pamattiesibas. Aut. kol. prof. R. BaloZa zin. vad. Riga: Latvijas Véstnesis,
319-342.

7 Dupate, K., Reine, L. (2011). Satversmes 110. panta komentars. No: Latvijas Republikas Satversmes
komentari. VIII nodala. Cilvéeka pamattiesibas. Aut. kol. prof. R. BaloZa zin. vad. Riga: Latvijas
Veéstnesis, 571-510.

8 Satversmes tiesas tiesne$a Alda Lavina atseviskas domas lieta Nr. 2019-33-01 “Par Darba likuma
155. panta pirmas dalas atbilstibu Latvijas Republikas Satversmes 110. panta pirmajam teikumam”.

9 Satversmes tiesas 2012. gada 1. novembra spriedums lieta Nr. 2012-06-01, 7.2 punkts.

10 pieméram, Valsts prezidents Egils Levits ir ievérojami paplasinajis Satversmes norma noteikto
Valsts prezidenta aizvietotaju loku, vienlaikus mainot ari pasu prombutnes izpratni (runa ir par
tiesiski nenoteikta jédziena “vai citadi kavéts pildit savu amatu” izpratni), tadéjadi musdienigojot
kop$ Satversmes pienems$anas briza negrozito Satversmes normu (sk. Valsts prezidenta Egila
Levita 2019. gada 5. augusta pazinojumu Nr. 3 “Par Latvijas Republikas Satversmes 52. panta
piemérosanu”).

I Matule, S. (2014). Satversmes komentaros padzilinati izvérsti ari valsts pamati. Jurista Vards.
46(849), 08.09.2014.
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darbojamies, vienmér klatesos$a ir véstures un nakotnes perspektiva. Saskaroties ar kadas
tiesibu normas iztulkosanu, batiski ir nemt véra vésturiska likumdevéja gribu un véstu-
risko kontekstu, kura norma radusies un attistijusies,'? un tiesi par to $ai komentara
papildinajuma ari ir runa.

Latvijas Republikas Satversmes 4. panta komentara
papildinajums'3 par B dalas (Panta genéze) pirmo sadalu
(Karoga un valsts valodas reguléjums pagaidu satversmeés)

Valsts valoda Latvijas Republika ir latviesu valoda. Latvijas karogs ir sarkans ar
baltu svitru.

“Latvijas pagaidu satversmés valsts karogs un valsts valoda konstitucionali nebija reg-
lamentéta. Ar pagaidu satversmju starpniecibu valsts dibinataji risinaja citus aktualos
konstitucionalas politikas jautajumus. Savukart gan valsts karoga krasas, gan ari latviesu
valoda ka valsts valoda tika uztvertas ka aksiomas, kuru papildu deklarésana pagaidu
satversmeés nebija nepieciesama. Ka Latvijas Tautas padomé noradijis K. Pauluks: “Visas
Tautas padomes frakcijas atzina, ka Latvija latviesu valoda ir valsts valoda.” Zimiga
situacija par passaprotamu lietu izpratni vérojama Latvijas Tautas padomes 1919. gada
27. augusta sédé, kura tika izskatits likums par valodu tiesibam. Debatéjot par $o
likumprojektu, tika izteiktas iebildes, jo taja neesot noradits, ka latvie$u valoda ir valsts
valoda. Viens no komisijas locekliem, skaidrojot situaciju, noradija, ka tas notika “uz
komisijas latvie$u tautibas loceklu priekslikumu, kas ieskatija, ka ta nav masu dari$ana,

pasu par sevi saprotamu lietu jums vél seviski apstiprinat”.”14

Ari Satversmes teksts tika izstradats latviesu valoda.

“Satversme ar savu pastavésanu apliecinaja tautas gribu un izvéli savas valsts pamatus
pasludinat latviesu valoda, kas ir neatnemama konstitucionala vértiba, kas ieklauj savas
tautas domasanas stilu, pasaules uzskatu un apvieno naciju.”'®

Tadé] par pilnigi pamatotu atzistams uzskats, ka “valoda, kura konstittcija tiek

pienemta, ir uzskatama par valsts valodu”.'®

“Satversmes komisijas sagatavotais Satversmes 115. pants paredzéja: Latviesu valoda ir
valsts valoda. Mazakuma tautibu piederigiem ir garantéta vinu valodas briva lietosana
ka runa, ta ari rakstos. Kadas mazakuma tautibu valodas un cik talu pielaizamas valsts
pasvaldibas un tiesu iestadés, noteic sevisks likums.

12 Pleps, J. (2021).Véstures nozime tiesibnieka darba. Jurista Vards. 32(1194), 10.08.2021.

13 Druviete, I, Karklina, A., Kusin$, G., Pastars, E., Pleps, J. (2014). Satversmes 4. panta komentars.
No: Latvijas Republikas Satversmes komentari. Ievads. I nodala. Vispareéjie noteikumi. Aut. kol.
prof. R. Baloza zin. vad. Riga: Latvijas Véstnesis, 295-330.

1% Turpat, 298.
15 Turpat, 299.
16 Turpat.
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Latvijas Satversmes sapulcé $a panta piedavajums izraisija plasas diskusijas, kas bija
saistits ar latgaliesu rakstu valodas jautajumu. Vairaki Satversmes sapulces locekli bija
iesniegusi priekslikumu noteikt, ka Latgales apgabala par oficialu valodu tiek atzita
latgalie$u izloksne [..].” 17

“Ta ka Satversmes II dalu nepienéma, valsts valodas reguléjums tika saglabats zemaka
juridiska spéka tiesibu aktu limeni. Latviesu valodas pozicijas pilna méra nostiprinaja
1935. gada Likums par valsts valodu.”!8

Tautas padome (turpmak — TP vai prieksparlaments) 1918. gada 6. decembri pie-
néma pagaidu nolikumu “Par Latvijas tiesam un tiesasanas kartibu”,!® kura ka “darisanu
valoda tiesas un tiesu iestadés” tika noteikta latviesu valoda, vienlaikus dodot likumisku
pamatu ari krievu un vacu valodas brivai lietoganai.?° Sis solis ieziméja sakumu faktiskai
trisvalodibai un jaunas valsts lingvistiskai tolerancei attieciba uz lielako mazakum-
tautibu valodu lieto$anu. Ielikojoties ta laika statistika, ir redzams visai izteikts krievu,
tacu ne vacu mazakumtautibas ipatsvars salidzinajuma ar citam mazakumtautibam.
Saskana ar 1920. gada statistikas datiem Latvija bija 1 596 131 iedzivotijs, no tiem
72,8 % bija latviesi. Starp lielakajam mazakumtautibam ir minéti lielkrievi un balt-
krievi — 12,6 %, ebreji — 5%, vaciesi — 3,6 % un poli — 3,4 %.%! ledzivotaji gan nebija
vienmérigi izvietojusies visa valsts teritorija — dati liecina, ka latviesu skaits laukos
vietam sasniedza pat 90 % un vairak, tomér pilsétas $i proporcija bija pilnigi cita. Ta
Riga latviesu bija vien nedaudz vairak par pusi jeb 55,12 %. Lidziga situacija bija ari
Liepaja — 52,29 %, bet Latgales pilsétas, pieméram, Rézekné latviesu bija vien 19,26 %,
Daugavpili pat vél mazak — 5,15% (!).22 Loti neviendabigs bija mazakumtautibu iedzivo-
taju izvietojums dazados regionos. Vacu valodas izplatiba plasaka bija Kurzemes pusé,
bet krievu valodas — Latvijas dienvidaustrumos. Ir jaatzist, ka Latvija pagajusa gadsimta

17 Druviete, 1., Karklina, A., Kusin$, G., Pastars, E., Pleps, J. (2014). Satversmes 4. panta komentars.
No: Latvijas Republikas Satversmes komentari. Ievads. I nodala. Visparéjie noteikumi. Aut. kol.
prof. R. Baloza zin. vad. Riga: Latvijas Véstnesis, 300.

18 Turpat, 301.

19 Par Latvijas tiesam un tiesaganas kartibu: Tautas padomes pagaidu nolikums. Pagaidu Valdibas
Vestnesis. 1918. g. 14 (1.) decembris; Latvijas Pagaidu Valdibas Likumu un Rikojumu Krajums. 1,
15.07.1919.

20 Svarigi piebilst, ka $is Tautas padomes darbibas otraja ménesi pienemtais nolikums, ar kuru Latvija
parnéma Krievijas tiesu iekartu, saglabajas ari péc Latvijas Republikas Satversmes pienemsanas,
jo balstijas uz Krievijas 1864. gada Tiesu iekartas likumu (ar ta grozijumiem lidz 1917. gada
1. augustam), kas savulaik tika uzskatits par labako Eiropa. Sk. Kramina, V. (2013). Ievads Latvijas
Republikas Satversmes VI nodalas komentaram: tiesu varas evoltcija Latvija. No: Latvijas Republikas
Satversmes komentari. VI nodala. Tiesa. VII nodala. Valsts kontrole. Aut. kol. prof. R. Baloza zin.
vad. Riga: Latvijas Véstnesis, 11-12.

21 Skujenieks, M. (1925). Otra tautas skaitisana Latvija. Riga, 52. Citéts péc: Sosare, M. (1992).
Valodu likumdos$anas jautajumi Latvijas Republikas pastavésanas sakuma posma. Latvijas Zinatnu
Akadeémijas Vestis. A dala, 4, 01.04.1992.

22 Turpat, 58.
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20.-30. gados krustojas lielu tautu kulttaras un politikas iespaids un liela iedzivotaju
dala prata vairakas valodas, ko 1pasi var teikt par pilsétniekiem, kuri “liela skaita runaja
divas, tris un pat cetras valodas”.??

Profesore Ina Druviete, kas ir ari viena no 4. panta komentétajam, sava publikacija
“Latvijas valodu politika Eiropas Savienibas konteksta” pamatoti norada, ka pasaules
vesture ir ari nepartrauktas valodu cinas vésture (valodu darvinisms). Valodu kontakti,
péc zinatnieces ieskata, nozimé valodu konfliktus, un valodu attiecibas vienmeér ir valdi-
jusi un valdis konkurence.?* Patie$am, Latvija pirmaja (un vélak ari otraja) neatkaribas
perioda par valodas statusu notika skarba politiska cina, kura latviesu valoda ir izcinjjusi
sev valsts valodas statusu.

Satversmes komentaros ir citéti divu TP delegatu — Latviesu zemnieku savienibas
frakcijas locekla Karla Vilhelma Pauluka un Vacbaltiesu demokratiskas partijas (Deutsch-
Baltische Demokratische Partei) frakcijas un Nacionalo lietu komisijas priek$sédétaja
Paula Simana — izteikumi 1919. gada 27. augusta sédeé. Ja Satversmes komentaros citétie
izteikumi tiek atrauti no sédes debates konteksta, tie var radit nepareizu iespaidu par ta
laika realo situaciju jautajuma par latviesu valodu ka valsts valodu. Senas prieksparla-
menta sédes stenogramma spécigi ilustré mazakumtautibu un latvie$u parstavju cinu,
par ko ieprieks runa Ina Druviete. Latviesu valodai pienakosos vietu neviens neuzlukoja
per se. Krievu valoda bija impérijas valoda, bet vaciesi Latvija gadu simteniem bija elites
statusa. Bijuso muizas zemnieku, majkalpotaju, kucieru un stradnieku valodai péksna
klasana par valsts parvaldes oficialo valodu viniem vél nebija arguments, lai necinitos par
krievu un vacu valodas privilégijam. So aspektu labi raksturo TP 1919. gada 27. augusta
sédé barona Eduarda fon Rozenberga (pirma Latvijas Republikas valsts kontroliera) teikta
runa, kuras fragments izsaka pasu so domasanas butibu (runaja vaciski): “Ja jas, kungi,
no mums prasat latviesu valsts valodas prasanu, tad jis prasat no mums neiespéjamo,
jo $o valodu meés, par nozélosanu, nekad savas skolas neesam macijusies. Bet jus visi
protat masu valodas, vai nu vaciski, vai krieviski, tadé] més no jums neka neiespéjama
neprasam!”?>

Zimigs ir Karla Vilhelma Pauluka sédé teiktais, kas citéts 4. panta Satversmes
komentara: “Visas Tautas padomes frakcijas atzina, ka Latvija latviesu valoda ir valsts
valoda.” Seviski tas ir nozimigs tapéc, ka turpat vins ari saka: “Ar $a likuma pienem-
$anu agrakie visparigie nosacijumi krit nost, jo sis projekts satur specialu noteikumu
par valodu tiesibam. [..| Bet tas nav izpildams. No mums minoritates prasa to, ko més
nevaram izpildit.”?®

23 Sosare, M. (1992). Valodu likumdosanas jautajumi Latvijas Republikas pastavésanas saikuma posma.
Latvijas Zinatnu Akadémijas Vestis. A dala, 4, 01.04.1992.

24 Druviete, L. (1998). Latvijas valodu politika Eiropas Savienibas konteksta. Riga: LU Latvie$u valodas
institats, LZA Ekonomikas institats, 147.

25 Tautas padomes 4. sesijas 8. sédes 1919. gada 27. augusta stenogramma.
26 Turpat.
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Izlasot Satversmes komentaros citéto Pauluka runas fragmentu, kura vin$ runa
par kadu agraku vienosanos (nosacijumiem), rodas jautajums, par ko runa Pauluks un
kads tam sakars ar konkréto TP sédi? Atbilde mekléjama Tautas padomes kompozicija
(veido$ana) un nosacijumos par darba organizaciju (ari valodas lietosanu) prieksparla-
menta. Sédé tika skatits Mazakumtautibu valodu likuma (turpmak — MVL) projekts, kas
ciesi saistits ar latviesu valodas lietosanu. Mazakumtautibu delegati TP bija iesniegusi
apspriesanai pirmaja lasijuma MVL projektu. Tas bija izstradats TP Nacionalo lietu komi-
sija, un sédé to komisijas varda prezentéja minétas komisijas priekssédétajs baltvacietis
Pauls Simanis, kur§ pazinoja, ka uzstajas TP mazakumtautibu varda un ka tas “[..] neprasa
vairak, ka tikai to, ka ierédni prastu vél citas valodas, lai neviens valsts pilsonis latviesu
valodas neprasanas dél netiktu ierobezots savas tiesibas”.

Pret likumprojektu asi iestajas latviskas partijas, pieméram, Zemnieku savieniba,
kuras parstavis Pauluks MVL nodévéja par “cittautibnieku programmu”, noradot, ka caur
MVL minoritates savam valodam faktiski prasa valsts valodas statusu un $ada veida lat-
viesu valodu ka valsts valodu censas apiet. Uz parmetumu, ka MVL divaina karta netiek
runats par valsts valodu, Simanis teica, ari 4. panta komentara citétos, zimigos vardus, ka
tas nav mazakumtautibu pienakums par valsts valodu domat... Ir skaidrs, ka baltvaciesa,
kas sédé principiali runaja tikai vacu valoda, paustais ir vien politiska atrunasanas, jo
Pauluka teiktaja bija liela dala taisnibas. Ka var pienemt likumu par valodu lietosanu
Latvijas valst], ja taja nav iestradats valsts valodas noreguléjums?

Lai ari MVL nav saglabajies, sédes stenogramma ir fikséti ta svarigakie principi.
Pirmkart, likumprojekta pamatprincips bija “dazadas Latvijas vietas dazadam valodam
dazadas tiesibas”.

Otrkart, no stenogrammmas var saprast batisku MVL ietvertu algoritmu, kas bija
sasaistits ar attieciga valsts administrativa regiona minoritasu apdzivotibas blivumu. Ta,
pieméram, ja pilséta 20 % vai attieciga pagasta dzivo 50 % mazakumtautibas iedzivotaju,
tad minoritates valoda bauda tur valsts valodas statusu. No Mazakumtautibu valodu
likuma projekta izrietéja ipasas tiesibas vacu valodai pilsétas valsts centralaja dala, bet
krievu valodai sevisks statuss Latgalé un vél Cetras valsts pilsétas.

Satversmes komentaros pamatoti ir teikts, ka, aizstavot MVL projektu, par argu-
mentu noradits, ka “komisijas latviesu tautibas locekli” ir atbalstijusi MVL.? Patie$am,
$ads apgalvojums bija, un, visticamak, tas izraisija pamatigu politisku traci. Latviesu par-
stavji TP Nacionalo lietu komisija taisnojas, ka darbs taja galvenokart noticis svesvaloda,
bez vinu aktivas iesaistes u. tml. Tam nekavéjosi sekoja LatvieSu zemnieku savienibas
frakcijas pazinojums, ka ta atsauc savus parstavjus no Nacionalo lietu komisijas, to vieta
nozimeéjot citus. Viens no atsauktajiem bija ari dzejnieks Karlis Skalbe, kuru kauninaja, —

27 Druviete, L., Karklina, A., Kusing, G., Pastars, E., Pleps, J. (2014). Satversmes 4. panta komentars.
No: Latvijas Republikas Satversmes komentari. Ievads. I nodala. Visparéjie noteikumi. Aut. kol.
prof. R. Baloza zin. vad. Riga: Latvijas Véstnesis, 298.
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ka vins, tik parliecinats latvieSu patriots budams, baitu varéjis apstiprinat pret latviesu
valodu verstu likumprojektu.?®

1919. gada 27. augusta debates par MVL bija pirma nopietna diskusija TP par
valsts valodu Latvijas valsti. Latgaliesu delegatu ieskata MVL projekts esot “Babeles
torna buvésana”.?’ Debates noslédzas ar Pauluka diplomatisko viedokli, ka valodu jauta-
jums nav priek$parlamenta kompetencé. TP tomér esot “kartibas nodibinasanai”, bet
valodas jautajums esot jaatstaj Satversmes sapulces zina. MVL projekts tika nonemts
no dienaskartibas. Dazus ménesus péc tikko aplikotajam debatém ka savdabiga atbalss
sekoja Tautas padomes kartibas rulla grozijums (38. pants), ar kuru latviesu valoda ieguva
apziméjumu “valsts valoda”. Zimigi, ka jaunais reguléjums pielava jebkadu tulkosanu TP
sédes laika tikai uz krievu, bet ne uz vacu valodu.3°

Atgriezoties pie jautadjuma par aplikotajas debatés Pauluka minéto vienosanos
attieciba uz latviesu valodu ka valsts valodu, ir jaieskatas TP veidosanas pamatprincipos.

TP bija nevéléts, revolucionari pasorganizéts pagaidu veidojums, kas tika radits
valsts izveido$anai. Latviesu politiskas organizacijas, dibinot TP, nostiprinaja $adu apnem-
$anos: “Pie Latvijas Tautas Padomes piedalas ar saviem deputatiem: a) politiskas partijas,
b) nacionalas minoritates un c) tie Latvijas novadi, t. i., Kurzeme un Latgale, kuros $im-
brizam nepastav politiskas partijas”.?!

Viens no Tautas padomes dibinatajiem Spricis Paegle, kas bija piedalijies ar1 TP
dibinasanas sédé 1918. gada 17. novembri, noradija, ka, TP dibinot, tika lemts 20 % no
kopéja TP loceklu skaita atvélét nacionalajam minoritatém (“pa visam tautibam kopa”).3?
So apgalvojumu zinama méra apstiprina ari kads cits ta laika notikumu aculiecinieks
Adolfs Klive, kura atminas var lasit, ka Karlis Ulmanis, kas bija TP istenais veidotajs un
arhitekts, “nacionalam minoritatém rezervéja parstavibu proporcionali latviesu skaitam

[?] bez tuvakiem noteikumiem”.33

28 velak dzejnieks bija viens no aktivakajiem latviesu ka valsts valodas aizstavjiem 1922. gada
Satversmes sapulces debatés par Satversmes 115. pantu un ari 4. Saeimas diskusija par 1932. gada
speciala valsts valodas likuma normam.

29 Tautas padomes 4. sesijas 8. sédes 1919. gada 27. augusta stenogramma.

30 “Parlabojumi un jautajumi, kuri ierosinati pa sédes laiku un celami uz balso$anu uz Tautas Padomes
locekla — valsts valodas nepratéja — lagumu, partulkojami krievu valoda. Tulko$anu prezidents var
uzticét seviskam tulkam.” Sk. Latvijas Tautas padomes kartibas rullis 23.08.1919,, 38. panta otra
dala. No: Likumu un Valdibas Rikojumu Krajums. 11,1919.

31 Tautas padomes politiska platforma: pienemta Latvijas Tautas padomes sédé 17.11.1918., 3. panta
otra dala. Valdibas Véstnesis. 1, 14.12.1918.

32 Paegle, S. (1939). Ka Latvijas valsts tapa. Otrais izd. Riga: Liepajas Burtnieks, 212.

33 Savas atminas Adolfs Klive norada, ka Ulmanis, “atstajot minoritatém deputatu satisanu uz
Tautas padomi péc neierobezota pasu ieskata”, esot pielavis batisku “inkonsekvenci”. Klive parmet
Ulmanim, ka “dazas latviesu konservativas partijas Tautas padomé neuznéma, bet vaciesi un
citas minoritates konservativos politikus uz TP varéja satit bez ierobezojuma”. No: Klive, A.
(1969). Briva Latvija: Latvijas tapsana: atminas, vérojumi un atzinumi. Bruklina: Gramatu Draugs,
234, 242.
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Ir janorada, ka Tautas padomé jauni locekli tika uznemti kooptacijas kartiba, kas
nozimeé, ka prieksparlaments jaunus loceklus uznéma, tos apstiprinot ar balsu vaira-
kumu. Sada kartiba tika praktizéta no TP nodibinasanas sakuma un vélak, 1919. gada
23. augusta, ta tika nostiprinata ari TP kartibas rulli.3* TP darbibas laika (1918-1920)
tas loceklu skaits butiski pieauga, kas ietekméja attiecigi arl minoritasu parstavniecibu.
TP dibinaja 40 delegati 1918. gada 17. decembri, un starp viniem nebija neviena maza-
kumtautibu parstavja, bet péc paris nedélam, sanakot kopa uz pirmo sesiju, TP piedalijas
53 latviesu deputati, pieci vacu un tris ebreju tautibas parstavji.>> TP darbibu noslédzot,
taja bija 245(!), péc citiem datiem — 297 dalibnieki. Tas nozimé, ka TP prezidijam vaja-
dzéja rupigi izvertét katru jaunu partijas iesniegumu par uznemsanu TP. Nemot véra
to, ka priek$parlaments ne tikai teicami tika gala ar izsvértu likumdos$anu, bet ari spéja
gadat par normalu parlamenta pienakumu veiksanu (TP spéja nodrosinat labu darba
organizaciju), ir pamats domat, ka TP prezidijam izdevas salagot sakotnéji pielemtas
proporcijas un piedavato kandidatu kvalifikaciju. Pamatdarba valoda bija latviesu valoda,
un lietvediba tika kartota latviesu valoda, tadéjadi var pienemt, ka, mazakumtautibu
delegatus apstiprinot, notika ari Pauluka 1919. gada 27. augusta sédé minéta vienosanas
par latviesu valodu ka oficialo valodu.

Tas ir gluzi saprotami, ka Latvijas Republika latviesu valoda ir oficiala sazinas
valoda, taCu intereses vérts ir fakts, ka lidztekus latviesu valodai ka parlamenta, ta ari
pasvaldibas savu vietu pirmaja neatkaribas laika ienéma krievu un vacu valoda.® Seit
svarigi ir piebilst, ka latviesu valodas tiesiskais stavoklis nebija noteikts Satversmé. Lidz
1932. gadam krievu un vacu valodai bija priviligétaks statuss iepretim citam svesvalodam.
Tautas padomé sakas, Satversmes sapulcé turpinajas, bet starpkaru Saeimas deputatu
savstarpéja sazina nostiprinajas faktiska trisvalodiba. Lietvediba Saeima tika kartota tikai
latviesu valoda,?” tomér deputati, péc izvéles, sédés varéja runat latviesu, krievu, vacu
valoda, ka ari latgaliesu izloksné. Latgaliesu runas jau stenograféjot parveidoja literara
latviesu valoda, bet krievu un vacu valoda teiktas runas (pareizak, to atreferéjumus)

34 Pirmkart, attieciga partija vér$as ar lagumu Tautas padomes prezidija (noradot konkrétus delegatus).
Otrkart, prezidija tiek izskatits $is lagums. Treskart, Tautas padomes kopsédé ar balsu vairakumu
tiek lemts par partijas virzito delegatu mandatu atzisanu (kooptacija). Sk. Latvijas Republikas Tautas
Padomes kartibas rullis: 23.08.1919., 1. un 2. pants. Likumu un Valdibas Rikojumu Krajums. 11,
1919.

35 Paegle, S. (1939). Ka Latvijas valsts tapa. Otrais izd. Riga: Liepajas Burtnieks, 228.

36 Balstoties uz Saeimas stenogrammu izpéti, var izdarit visai parliecino$u pienémumu, ka dala mino-
ritasu deputatu nevis nemacéja, bet politisku iemeslu dél nevéléjas runat latviesu valoda, savukart
panakt tikai latviesu valodas lietosanu parlamenta un pasvaldibas nebija izteiktas politiskas gribas.
Saeimas sastavs, lidzigi ka masdienas, bija visai sadrumstalots. Koalicijas bija vajas un nevienam
nebija spéka iegut uz “sava kakla” organizétas piecu, se$u cilvéku lielas vacu minoritates frakcijas
deputatus un tikpat daudz krievu tautibas parstavju...

37 “Katrs Saeimai prieksa celams iesniegums rakstiski formuléjams latvie$u valoda un no iesniedzéja
parakstams”. Sk. Saeimas kartibas rullis: 26.03.1923., 45. pants. Valdibas Veéstnesis. 65, 27.03.1923.
https://tzpi.lulv/likumdeveja-kartibas-rullis/
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saskana ar Saeimas kartibas rulli (1923. un 1929.)3® pasiem runatajiem bija jaiesniedz
stenogrammu nodala.?” Iznémums (to var uzskatit par ta laika konstitucionalu parasu)
bija referentu pienakums runat latviesu valoda valsts budzetu pienemot.*° Faktisko tris-
valodibu sazina krietni samazinaja, tacu pilniba to neatcéla ari 1932. gada Valsts valodas
noteikumi ar likuma speku*! un pat ne 1935. gada Valsts valodas likums.

Latvie$u valodas juridiskais statuss lidz pat 1932. gadam bija nenoteikts par spiti
vairakiem normativajiem aktiem, kuros latviesu valoda tika saukta par valsts valodu.
Pirmo reizi latviesu valoda par valsts valodu ir nosaukta 1918. gada 16. decembra Pagaidu
nolikuma par Latvijas tiesam un tiesasanas kartibu (10. pants)*? un vélak ari citos tie-
sibu aktos, pieméram, 1919. gada 23. augusta Tautas padomes kartibas rulli (38. pants),
1919. gada 8. decembra likuma “Par Latvijas izglitibas iestadém” (8. pants),*? 1921. gada
22. novembra Ministru kabineta noteikumos “Par ierédnu parbaudisanu valsts valodas

38 Saeimas 1923. gada kartibas rulli un ari ta aizvietotaja — 1929. gada Saeimas kartibas rulli — tika

noteikts, ka gadijuma, ja deputats sézu laika runa vaciski vai krieviski, tad tautas prieksstavim pasam
ir janodrosina runas tulkojuma iesniegsana Saeimas stenogrammu biroja. No pasa deputata, kas
izvéléjas runat $ajas valodas, bija atkarigs, vai sédé sacitais paradijas stenogrammas. Sk.: Saeimas
kartibas rullis: 26.03.1923., 146. pants. Valdibas Vestnesis. 65, 27.03.1923.; Saeimas kartibas rullis:
20.03.1929., 147. un 148. pants. Valdibas Veéstnesis. 79, 10.04.1929. Tiesibu zinatnu pétniecibas
institits. https://tzpilu.lv/likumdeveja-kartibas-rullis/
Par sa reguléjuma darbibu viegli var parliecinaties, ielikojoties stenogrammas. Ta pieméram,
1. Saeimas sézu stenogrammas pie deputata Markusa Nuroka (frakcijas “Agudas Izrael” loceklis)
teikta var lasit stenografistu piezimi, ka runatajs ir uzstajies vacu valoda un talak zemsvitras
atsauceé piebilsts, ka teksts ir runas atreferéjums latviesu valoda. To pasu var redzét, ieskatoties
deputata Maksa Lazersona (frakcija “Ceire Cion”) runas teksta. Tur gan rakstits, ka vin$ runa krievu
valoda. Sk. Latvijas Republikas 1. Saeimas 1. sesijas 7. sédes 1922. gada 13. decembri stenogrammu.
Tiesibu zinatnu pétniecibas instituts. http://tzpilu.lv/pirmais-neatkaribas-laiks/saeimas-steno-
grammas/

39 Ja runu atreferéjumi netika iesniegti, stenogramma tie ari neparadas. Pieméram, stenogramma pie
Saeimas deputata Leonida JerSova (Stradnieku un zemnieku frakcija) uzvarda nav runas teksta, bet
lasama piezime, ka deputats uzstajies krievu valoda un “runas atreferéjums nav iesniegts”. Sk. Latvijas
Republikas 3. Saeimas 8. sesijas 1. sédes 1931. gada 20. janvari stenogrammu. Tiesibu zinatnu pét-
niecibas institits. http://tzpilu.lv/pirmais-neatkaribas-laiks/saeimas-stenogrammas/

40 Pieméram, 1929. gada 8. februara sédé Saeimas deputatam V. Pigulevskim, kuram bija jazino par
1928./29. gada budzeta nodoklu atlaidi sakara ar plidiem, krusam un nerazam. Stenogramma liecina,
ka vin$ runu uzsaka krievu valoda, ta¢u péc starpsaucieniem zalé un sédes vaditaja aizradijuma
pargaja uz latviesu valodu, ko, spriezot péc stenogrammas, referents parvaldija teicami. Sk. Latvijas
Republikas 3. Saeimas 2. sesijas 6. sédes 1929. gada 8. februara stenogrammu. Tiesibu zindtnu
pétniecibas institits. http://tzpilu.lv/pirmais-neatkaribas-laiks/saeimas-stenogrammas/

41 Noteikumi par valsts valodu (izdoti Latvijas Republikas Satversmes 81. panta kartiba): 18.02.1932.
Valdibas Vestnesis. 39, 18.02.1932.

42 Par Latvijas tiesam un tiesaganas kartibu: Tautas padomes pagaidu nolikums, 10. pants. Latvijas
Pagaidu Valdibas Likumu un Rikojumu Krajums. 1, 15.07.1919.

43 Likums par Latvijas izglitibas iestadém: 08.12.1919. Likumu un Valdibas Rikojumu Krajums. 13,
31.12.1919.
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prasana”,** 1923. gada 4. oktobra Satversmes 81. panta kartiba izdotajos noteikumos ar

likuma spéku “Noteikumi par Latgales apgabaltiesas vecaka notara darbibas atjauno$anu
attieciba uz aktu apstiprinasanu”#> un 1924. gada 17. novembra likuma “Par virsnieku
un kara ierédnu parbaudisanu valsts valodas prasana”.*® Likumos ir manama ari nekon-
sekvence jédziena lieto$ana, pieméram, 1923. gada 18. jalija Likuma par sapulcém?” tika
runats par sapulcém, ko sariko arzemnieki, ka ari par “valodas brivibu”, tacu taja nav
jédziena “valsts valoda”. Lidzigi ir ar1 1923. gada 23. aprila likuma, kas apstiprinaja Latvijas
Universitates Satversmi. Satversmes 3. punkta tika runats par latviesu valodu, nevis par
valsts valodu,*® kas, ka zinams, lava pamatpriek$metus macit gan vacuy, gan krievu valoda.
Spilgts piemérs ir viena diena — 1919. gada 8. decembri — pienemtais likums “Par Latvijas
izglitibas iestadéem” un “Par mazakuma tautibu skolu iekartu Latvija”.*® Viena likuma
paradas jédziens “valsts valoda”, bet otra no ta lietosanas likumdevéjs ir izvairijies. Tas
skaidrojams ar to, ka tiesibu normu hierarhija nebija noteikts valsts valodas statuss un
nebija ari konsekventas valsts valodas politikas. Situacija mainijas tikai péc tam, kad
1932. gada 18. februari tika pienemti Valsts valodas noteikumi ar likuma spéku un beidzot
tika noteikts latviesu valodas statuss. No §i briza saka mainities attieksme pret valodu
lietosanu ne tikai pasa valsts parvaldeé, bet ari arpus tas.

Satversmes sapulcei caurskatot Satversmes otro dalu, mazakumtautibas debatét
par 115. pantu®® negaja. To var izskaidrot ar apstakli, ka $a panta otrais teikums®!
ietvéera apnemsanos izstradat specialu MVL, pie kura tiesi tobrid noritéja aktivs darbs

44 Noteikumi par ierédnu parbaudisanu valsts valodas prasana: 22.11.1921. Valdibas Véstnesis. 269,
28.11.1921.

45 Noteikumi par Latgales apgabaltiesas vecaka notara darbibas atjaunosanu attieciba uz aktu apstip-
rinasanu (izdoti Latvijas Republikas Satversmes 81. panta kartiba): 04.10.1923. Valdibas Véstnesis.
222,08.10.1923.

46 Likums par virsnieku un kara ierédnu parbaudisanu valsts valodas prasana: 17.11.1924. Valdibas
Veéstnesis. 262, 22.11.1924.

47 Likums par sapulcém: 18.07.1923. Valdibas Véstnesis. 152, 18.07.1923.

48 Latvijas Universitates Satversme: 27.04.1923., 3. punkts. Valdibas Véstnesis. 66, 28.03.1923.

49 Likums par mazakuma tautibu skolu iekartu Latvija: 08.12.1919. Likumu un Valdibas Rikojumu
Krajums. 13, 31.12.1919.

50 Sakotnéja Satversmes 115. panta redakcija tika pienemta Satversmes otras apakskomisijas sédé
1921. gada 29. aprili, piedaloties cetriem apakskomisijas locekliem: Fricim Jansonam, Andrejam
Kursinskim, Paulam Kalninam un Jakovam Helmanim (ka mazakumtautibu parstavim). Sédé bez
jebkadam diskusijam pienéma un ieprotokoléja jaunu Satversmes projekta normu: “Latvie$u valoda
ir valsts valoda. Mazakuma tiesibu piederigiem tiek garantéta vinu valodas svabada lieto$ana ka
runa, ta ari rakstos.” Sk. Satversmes 2. apakskomisijas 1921. gada 29. aprila sédes protokolu Nr. 60.
Nav publicéts.

51 Satversmes otras dalas projekta 115. panta redakcija bija $ada: “Latvie$u valoda ir valsts valoda.
Mazakuma tautibu piederigiem ir garantéta vinu valodas briva lietosana ka runa, ta ari rakstos.
Kadas mazakuma tautibu valodas un cik talu pielaizamas valsts pasvaldibas un tiesu iestadés,
noteic sevisks likums.”
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Satversmes izstrades komisija.?> No komentariem sédes laika vairijas pat Pauls Simanis,
kurs Satversmes komisija nesekmigi bija centies 115. panta otraja teikuma mainit, péc vina
domam, abstrakti interpretéjamu juridisku jédzienu “mazakuma tautibas” pret konkrétu
tautibu uzskaitijumu (ebreju, vacu un krievu).> Ari $ie MVL projekti lidz masu dienam
nav saglabajusies, tacu galvenas iezimes ir redzamas Satversmes izstrades komisijas pro-
tokolos.>* Reguléjums tajos parspéj ieprieks aprakstito TP projektu. Vairs netiek runats
par algoritmiem, kas balstitos uz divdesmit vai piecdesmit procentiem, bet uz piecdesmit
vai pat desmit procentiem (ka kura likumprojekta) mazakumtautibu dzivojo$o attiecigaja
pasvaldiba. Pieméra péc var ieskatities Lielkrievu likumprojekta 45. panta redakcija, kas
pilna apjoma tiek citéta komisijas protokola: “Visas tanis Latvijas pasvaldibas vienibas,
kuras lielkrievi sastada ne mazak ka 10 % no visparéja iedzivotaju skaita, iedzivotajiem
ir tiesiba griezties pie visiem — tiesu, valsts un pasvaldibas iestadém — ka mutiski, ta
ari rakstiski lielkrievu valoda.” Likumprojekta nakamaja, t. i., 46. panta, noteikts: “Visi
vietéjie valdibas un pasvaldibas iestazu rikojumi publicéjami visparéjai zinasanai ari
krievu valoda.” Bet savukart 49. panta rakstits, ka “tiesu iestadés pravniekiem atlauts
rakstos un vardos lietot lielkrievu valodu”. Gruti pateikt, kadi batu bijusi algoritmi, ja
komisijas MVL projekts baitu nonacis lidz Satversmes sapulces pirmajam lasijumam,
tacu tam nebija lemts notikt.

Kad kluva skaidrs, ka iecere par Satversmes otro dalu ir pilnigi izgazusies un latviesu
valoda netiks konstitucionali noteikta, un tadéjadi nebis ari pie 115. panta piebildes par
mazakumtautibu valodu specialajiem likumiem, tika pielikts punkts MVL projektam.
Satversmes komisijas 1922. gada 14. julija sédé,” noslédzot komisijas darbu, tas prieks-
sédétajs Margers Skujenieks, atvadoties no Satversmes komisijas locekliem, sacija: “Nav
ko domat, ka $is likums [MVL] komisija $ini [Satversmes sapulces] sesija vél varétu tikt
pienemts, kamdé] tas no dienas kartibas tiek nonemts.” Protokola ir fikséts Skujenieka

52 Sakuma bija ideja gatavot vairakus MVL — krieviem savu, vaciesiem savu un ebrejiem savu. Sada
pieeja tika atbalstita Satversmes komisija, kura MVL skatija tris lasijumos un gatavoja iesnieg$anai
Satversmes sapulces prezidijam talakai virzibai sédé. No Satversmes komisijas protokolos pie-
fiksétajiem fragmentiem ir saprotams, ka Simanis bija galvenais $o likumu virzitajs un turpinaja
savas jau TP iesaktas iestrades $ai virziena. Komisijas protokolos lasams, ka komisija péc Simana
ieteikuma noléma dazadu mazakumtautibu likumus apvienot viena (“vacu un lielkrievu valodu
likumus” savienot viena likumprojekta un izdarit to tresaja lasijuma), par ko komisija iebildumus
necéla. Sk. Satversmes komisijas 1921. gada 3. novembra sédes protokolu Nr. 58; Satversmes komi-
sijas 1922. gada 8. julija sédes protokolu Nr. 70 un Satversmes komisijas 1922. gada 14. jalija sédes
protokolu Nr. 77. Tiesibu zindatnu pétniecibas institits. https://tzpi.lulv/satversmes-sapulces-komi-
sijas-sezu-protokoli/

%3 Satversmes komisijas 1921. gada 3. novembra sédes protokols Nr. 58. Tiesibu zindtnu pétniecibas
institits. https://tzpi.lu.lv/satversmes-sapulces-komisijas-sezu-protokoli/

54 Satversmes komisijas 1922. gada 8. julija sédes protokols Nr. 70. Tiesibu zindtnu pétniecibas
institits. https://tzpi.lu.lv/satversmes-sapulces-komisijas-sezu-protokoli/

%5 Satversmes komisijas 1922. gada 14. jilija sédes protokols Nr. 77. Tiesibu zindtnu pétniecibas
institits. https://tzpi.lu.lv/satversmes-sapulces-komisijas-sezu-protokoli/
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paskaidrojums. Darbs netiek turpinats, jo apakskomisija nespéj sanakt uz sédi, lai nolemtu
par MVL treso lasijumu. Protokola ir ierakstits, ka “komisijas priek$sédétajs vel konstate,
ka Satversmes komisija ir veikusi savu darbu un tamdeé] tas sédes ir partraucamas.” °°

Istais iemesls, visticamak, nav saistams ar komisijas darba organizaciju, drizak jau
ar to apstakli, ka latvie$u valoda ta ari netika nostiprinata valsts pamatlikuma par valsts
valodu, un lidz ar to talak netika virziti ari mazakumtautibu atseviskie valodu regulé-
jumi. Jautajumu par latviesu valodu ka valsts valodu turpmakos desmit gadus Latvijas
likumdevéjs vairs nekustinaja.

Latgaliesi Satversmes sapulces 1922. gada 7. februara sédeé iesaistijas asas debatés
par 115. pantu. Satversmes sapulces loceklis latgalietis Francis Kemps iesniedza prieks-
likumu 115. panta pirmo teikumu “latvie$u valoda ir valsts valoda” papildinat ar var-
diem “pie kam Latgales apgabala par oficialo valodu tiek atzita latgaliesu izloksne”. Sis
priekslikums tika noraidits, tapat ka visi citi latgaliesu priekslikumi.®” Latgalé ievelétie
Satversmes sapulces locekli neparprotami apvainojas un neskopojas izteikumos, debatés
pauzot lielu satraukumu par asimilacijas politiku, ko paréja Latvija realizé pret latgalie-
$iem. Fran¢a Kempa ieskata “latgaliska izloksne” ir skaista un bagata®® un smiesanas par
to esot [paréjo latviesu] Sovinisma izpausme. Tas nav “patriotisms” un nav ari “nopietna
valsts buvésana”, bet tas ir “Sovinisms pasas tautas ieks$a”, no Saeimas tribines sacija
Kemps.” Vin$ skumji secindja, ka izskatoties, ka péc Satversmes pienemsanas $ada
redakcija latgaliesi atradisoties daudz sliktaka situacija neka nacionalas minoritates.
Parmetumi tika adreséti ne tikai ierédniem, kas lemj par Latgales lietam, bet ari kolégiem,
Satversmes sapulces locekliem:

“Musu izloksne nav tik saprotama un nav tik mila, ka més domajam, jo biezi vien més nove-
rojam, ka, latgaliesiem nakot runat, sapulce pa lielakai dalai atstaj zali. [..] no visam pusém
dzirdam un jitam, ka to [latgaliesu izloksni] izsmej, izkémo, izjoko, pat noliedz.” ©° [..]

56 Satversmes komisijas 1922. gada 14. julija sédes protokols Nr. 77. Tiesibu zindtnu pétniecibas
institits. https://tzpi.lu.lv/satversmes-sapulces-komisijas-sezu-protokoli/

57 Latgalie$u sartigtinajums, skatot vienu no pédéjiem Satversmes likumprojekta pantiem, bija liels,
un tas krajas jau ilgi. Sakuma, 1921. gada 5. oktobri Satversmes sapulces kopsédé otraja lasijuma
caurskatot Satversmes pirmo dalu, tika noraidits latgaliesu priekslikums Satversmes 4. pantu
izteikt $adi: “Latgale bauda apgabala pasvaldibas tiesibas, kuras nosakamas ar atsevisku likumu.”
Toreiz latgaliesiem Margers Skujenieks bija paskaidrojis, ka $ads jautajums var tikt aplukots otro
Satversmes dalu skatot. 1922. gada 4. aprili Satversmes sapulces kopsédé tresaja lasijuma tika
noraidits otrais latgalieSu méginajums papildinat ar lidzigu satura redakciju Satversmes 99. pantu:
“Latgale bauda plasas apgabala pasvaldibas tiesibas, kuras robezas nosaka atsevisks likums”.

58 Satversmes sapulces 4. sesijas 8. sédes 1921. gada 5. oktobri stenogramma. No: Latvijas Satversmes
sapulces stenogrammu izvilkums (1920-1922). Latvijas Republikas Satversmes projekta apspriesana
un apstiprindsana. Riga: Tiesu namu agentura, 2006.

% Turpat.

60 Satversmes sapulces 4. sesijas 1921. gada 4. un 5. oktobra sédes stenogramma. No: Latvijas
Satversmes sapulces stenogrammu izvilkums (1920-1922). Latvijas Republikas Satversmes projekta
apspriesana un apstiprinasana. Riga: Tiesu namu agentara, 2006.
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“Dazas citas lietas, ka skolu un pasvaldibu lietas, més [latgaliesi] esam nostaditi zemak
neka minoritates un mums jau tagad vajadzigs prasit minoritasu tiesibas. Sai jautajuma
més negribam aridzan bit zemaki par minoritatém.”¢!

Protams, latgalieSiem blakus to latviskajai nacionali kulturalai identitatei, kas
ir kopéja visai latviesu nacijai, pastav ari to specifiska kultirvésturiska identitate.%?
Bezspécigajam dusmam par vinu visu likumdosanas iniciativu blokésanu vajadzéja kaut
ka izlauzties uz aru, un tresaja lasjjuma vini atturéjas balsojuma par Satversmes otro
dalu. Saskaitot visas balsis, izradijas, ka pietriikst vien sesu balsu.®® Tas noziméja, ka pat
ar pusi no organizéto latgaliesu balsim®* batu pilnigi pieticis, lai Satversmes otra dala
klatu par Satversmes neatnemamu dalu. Atskiriba no Satversmes sapulces vairakuma,
kas balsojuma atturéjas vai balsoja pret likumprojektu, latgaliesi izvéléjas nakt klaja ar
pazinojumu (motivaciju). Satversmes sapulcei péc balsojuma bija jauzklausa latgaliesu
pazinojums, ka vini “atturéjas tapéc, ka, minéto Satversmes dalu caurskatot, tika noraidits
priekslikums par Latgales apgabala pasvaldibu, ka ari nepienemti citi uz Latgali attiecosies
parlabojumi un papildinjumi”.®® Sai pazinojuma nesaubigi jausams savs dramaturgijas
elements, jo, ka jau minéts, puses organizéto latgaliesu balsu butu pilnigi pieticis, lai
$im Latvijas konstitucionalismam svarigajam balsojumam butu pozitivs iznakums. Ta
latgaliesi pielika punktu divus gadus ilgusajai Satversmes otras dalas rakstisanai, lidz ar
to par Satversmes pienemsanas datumu kluva 1922. gada 15. februaris.®°

Latgaliesu centieniem ietvert Satversmes normas atsauces uz Latgales autonomiju
un tiesibam uz izloksni nebija lemts piepildities, lidz Zigfrida Annas Meierovica vaditais
Ministru kabinets to valdibas noteikumu limeni atrisinaja Satversmes izstrades laika.
1921. gada valodas joma tika pienemti vairaki noteikumi, kas attiecas ari uz Latgali vai
tikai uz Latgales regionu. Lai ari vairs nav iespéjams parliecinaties par visu $o valdibas

61 Satversmes sapulces 4. sesijas 7. sédes 1921. gada 4. oktobri stenogramma. No: Latvijas Satversmes
sapulces stenogrammu izvilkums (1920-1922). Latvijas Republikas Satversmes projekta apspriesana
un apstiprinasana. Riga: Tiesu namu agentura, 2006.

62 Levits, E. (2019). Valstsgriba. Idejas un domas Latvijai 1985-2018. Riga: Latvijas Véstnesis, 556—557.

63 Balsojuma piedalijas 130 sapulces locekli, no tiem tikai 62 balsoja par Satversmes pienemsanu. Lai gan
pret bija tikai sesi un atturéjas 62, faktiski pret bija 68 balsis, jo atturéjusos deputatu balsis tika pieskaititas
pret balsojuso skaitam. Saskana ar Latvijas konstitucionalo tradiciju atturéties butiba noziméja balsot
pret, tikai izteikt to “maigaka forma”. Seit ir nepieciesams paskaidrot balsojuma “atturéties” nozimi
parlamentarisma. Atturéties balsojuma nenozimé but pasivam. LatgalieSu deputati, tapat visi paréjie
sapulces locekli, kas atturéjas liktenigaja balsojuma, nebija pret Satversmes otro dalu principa, jo $ada
gadijuma vini izvélétos balsotu pret. Sadi balsojot, politiki izradija attieksmi pret lemumprojektu vai
konkréta gadijuma — likumprojektu. Ja balsojuma politiki atturas, tad, visbiezak, vini vélas paradit, ka
nav gatavi atbalstit priekslikumu, tacu, ja priekslikums batu kvalitativak izstradats, deputati to atbalstitu.

64 Satversmes sapulces balsojumu analize liecina, ka latgaliesiem bija 17 vai 18 balsis, kas nozimé, ka
pat mazak par pusi latgaliesu balsu batu pilnigi pieticis Satversmes otras dalas pienemsanai.

65 Latvijas Satversmes sapulces 5. sesijas 34. sédes 1922. gada 5. aprili stenogramma.

66 Balodis, R. (2021). Ka cina par latgaliesu valodu ietekméja latviesu valodas statusu. Jurista Vards.
38, 21.09.2021.
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noteikumu efektivitati, tomér valdibu var uzteikt par stingro politisko gribu sakartot latga-
lieSu jautajumu valdibas noteikumu limeni. Tapat bez papildu informacijas ir griti spriest,
kadeé] ar siem noteikumiem nepietika un latgaliesiem $kita, ka vinu jautajums tomér nav
tiesiski noreguléts, un vini atturéjas izskirosaja balsojuma par Satversmes otro dalu.

1921. gada 22. novembri tika pienemti Ministru kabineta “Noteikumi par ierédnu
parbaudisanu valsts valodas prasana”,®’” kuros bija paredzéts, ka tiem, “kuri pietiekosi
neparvalda valsts valodu, bet vélas palikt valsts iestades dienestd”, ir iespéja gada laika
iemacities tekosi runat latviski. Péc noteikta termina vinu prasmes novértés ipasa komisija.
Latgalei termins tika pagarinats, nosakot parbaudes laiku péc diviem gadiem.

1921. gada 11. junija tika pienemti Ministru kabineta “Noteikumi par latgaliesu
izloksnes lietosanu”,® kuros bija noteikts, ka “visam valsts iestadém un amata personam”
turpmak japienem iesniegumi, kas rakstiti latgaliesu izloksné. Tadéjadi tika pielauta atkape
no latviesu literaras valodas lietosanas Latgales regiona. Noteikumi gan bija visai lakoniski,
sastavosi tikai no diviem punktiem, tomér to pozitiva ietekme bija ievérojama. Tajos bija
paredzéts, ka turpmak amatpersonam, valsts un pasvaldibas iestadém ir “tiesiba lietot
latgalie$u izloksni darbvediba un sarakstoties, ka ari sludinajumos, uz izkartném u. t. t.”.

1921. gada 30. janija tika pienemti Ministru kabineta “Noteikumi par Latgales lietu
parzinasanu”,® kuri reglamentéja, ka Iekslietu ministrijas (turpmak — IeM) Latgales lietu
departamenta viet3, kas bija izsaucis latgalieSu neapmierinatibu, tiek izveidota augstakas
pakapes ierédna — [eM ministra biedra Latgales lietas — amata vieniba. Sai amatpersonai
bija paredzéta plasa kompetence tiesi Latgales lietas, kas ietvéra tiesibas pieprasit no
jebkuras ministrijas un iestades zinas par tas resora darbibu Latgalé. Tapat $ajos notei-
kumos bija paredzéta IeM ministra biedra Latgales lietas kompetence sniegt atsauksmes
par ierédnu iecel$anu Latgales regiona.

1921. gada 26. julija Ministru kabinets izdeva ari “Noteikumus par ierédnu iecel-
$anu Latgale”,”® kuros faktiski tika papildinati jau 30. janija izdotie noteikumi. Saskana
ar Siem noteikumiem valsts “centralam iestadém” bija pienakums saskanot ar IeM biedru
Latgales lietas visus ierédnus, kas tiek iecelti “Latgales vajadzibam”. Noteikumos bija
paredzéts, ka, iecelot ierédnus Latgalé, “prieksrocib[a] jadod tiem kandidatiem, pie citam
lidzigam ipasibam, kas prot latgalie$u izloksni un pazist vietéjos apstaklus”.

Péc tam, kad 1922. gada 5. aprili treso lasijumu neparvaréja Satversmes otra dala,
Satversmes sapulcei cits neatlikta, ka 1922. gada 15. februari apstiprinato Satversmes pirmo
dalu 1922. gada 30. junija izsludinat ka Satversmes pamattekstu. Mazakumtautibu juristi

Satversmi nodévéja par Rumpf-Verffassung’* (ir rumpis, ta¢u nav galvas), ko var saprast

67 Noteikumi par ierédnu parbaudisanu valsts valodas prasana: 22.11.1921. Valdibas Veéstnesis. 269,
28.11.1921.

68 Noteikumi par latgalie$u izloksnes lietosanu: 11.08.1921. Valdibas Vestnesis. 183, 17.08.1921.
% Noteikumi par Latgales lietu parzinasanu: 30.06.1921. Valdibas Véstnesis. 177,10.08.1921.
70 Noteikumi par ierédnu iecel$anu Latgalé: 26.07.1921. Valdibas Véstnesis. 174, 06.08.1921.

71 Lazdins, J. (2014). Rechtspolitische Besonderheiten bei der Entstehung des lettischen Staates und
seiner Verfassung. Law. 7, 17.
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divéjadi: no vienas puses, ka konstitticiju, kurai nav galvenas cilvéku pamattiesibu sadalas;
no otras puses, ka latviesu Latvijas Republikas titulnacijas nespéju noteikt savai valodai
augstako konstitucionalo rangu. Lai gan netika partraukta brunoto spéku un civildienesta
pamatsastava normativa reguléjuma pilnveidosana attieciba uz valsts valodas prasmju
parbaudisanu,”? tomér desmit gadus valsts valodas jautajums pirmajas trijas Saeimas cilats
netika. Kad 4. Saeima 1931. gada decembri apstiprinaja Margeru Skujenieku par Ministru
prezidentu, valsts valodas jautajums tika pacelts no jauna. Skujeniekam $i bija otra reize, kad
vins tika apstiprinats par premjerministru. Pieredzéjusais politikis savas politiskas karjeras
sakumposma bija socialdemokrats mazinieks, bet laika gaita kluva par visai labéju poli-
tiki, kas realizéja nacionalu politiku. Satversmes sapulcé vins vadija Satversmes izstrades
komisiju un 1931. gada, uzreiz péc klasanas par Ministru prezidentu, aktivizéja latviesu
valodas valstisko$anas jautajumu. Tika izmantota bédigi slavena’® Satversmes 81. panta
iespéja izdot valdibas noteikumus ar likuma spéku (“laika starp Saeimas sesijam Ministru
kabinetam ir tiesiba, ja neatliekama vajadziba to prasa, izdot noteikumus, kuriem ir likuma
spéks”). Ministru kabinets “Noteikumus par valsts valodu” pienéma 1932. gada 18. februari
Satversmes 81. panta kartiba.”* Saeima debates par 3o reguléjumu notika 1932. gada 23.
februara sede,” kura mazakumtautibu politiki vienoti iestajas pret jauno reguléjumu,
uzskatot to par savu tiesibu ierobezosanu. Pret latviesu valodu ka valsts valodu iestajas ari
socialdemokratu frakcija, kuras deputats Fricis Menderis pazinoja, ka socialdemokratiem
tuvakas ir minoritasu tiesibas, nevis latviesu pilsoniba ar “savam interesém”. Pauls Simanis
tiesibu aktu dévéja par “tautibu naidu izsaucosu”, kas péc butibas esot “valsts pazinojums
minoritatém, ka tas ir svesas valstij [..]”, un, péc vina domam, tas esot vien “veikls valdibas
gajiens”, kas domats, lai novérstu uzmanibu no valdibas muitas un nodoklu politikas.”® Sédée
nesnauda arl komunisti, kas visiem pa vidu neveiksmigi centas provocét latgaliesu izloksnes

72 Likums par virsnieku un kara ierédnu parbaudis$anu valsts valodas prasana: 17.11.1924. Valdibas
Veéstnesis. 262. 22.11.1924.

73 Smilténa, A. (2016). Delegétas likumdosanas pirmsakumi Eiropa un Latvija: promocijas darbs. Riga:
Latvijas Universitate, 24.; Satversmes tiesas 2005. gada 16. decembra spriedums lieta Nr. 2005-12-
0103, Secinajumu dala, 17. punkts.

74 Noteikumi par valsts valodu: izdoti Latvijas Republikas Satversmes 81. panta kartiba: 18.02.1932.
Valdibas Vestnesis. 39, 18.02.1932.

75 Latvijas Republikas 4. Saeimas 2. sesijas 2. sédes 1932. gada 23. februari stenogramma. Tiesibu
zindtnu pétniecibas institits. https://tzpilu.lv/pirmais-neatkaribas-laiks/saeimas-stenogrammas/

76 Pauls Simanis, laikraksta “Rigas Apskats” (Rigische Rundschau) vaditajs, ka publicists vél sarunaja
daudz ko un runu noslédza ar dramatisku nelatviesu situacijas aprakstu: “Pretéji paréjam Baltijas
valstim Latvija ir ieguvusi sev arzemés pat zinamu slavu tada zina, ka ar katru, kas neprot valsts
valodu, $eit apietas slikti, un tam rodas visadas gratibas. [..] Svesa valoda rakstiti materiali visupirms
japartulko, iekams ierédnis tos drikst lietot, vienalga, vai vin$ sve$o valodu prot vai né. Kas grib
lietot ielas dzelzcelu [tramvaju], bet neprot latviski, lai nem sev lidzi celojuma tulku.” Japiezimé, ka
$o runu, tapat ka visas citas, Simanis Saeima norunaja vaciski. Sk. Latvijas Republikas 4. Saeimas
2. sesijas 2. sédes 1932. gada 23. februari stenogrammu. Tiesibu zindtnu pétniecibas institiits.
https://tzpi.lulv/pirmais-neatkaribas-laiks/saeimas-stenogrammas/
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tematiku. Valodas noteikumus metas aizstavét pats Ministru prezidents Skujenieks, kurs
no Saeimas tribines runaja par jaunu paaudzi, kas izaugusi brivaja Latvija un nemaz neprot
citadi runat ka tikai latviski. Si paaudze gaidot jauna reguléjuma pienemsanu. Valsts jauna
latviesu paaudze grib atvért celu dzivé, tade] Skujenieks lidza Saeimu atbalstit noteikumus.
Ministru prezidents minéja konkrétus gadijumus, ka latviesu jauniesi tikusi diskriminéti
un nepienemti darba tapéc vien, ka tie neprotot krievu vai vacu valodu. Sédé savu viedokli
pauda ari Karlis Skalbe sakot, ka $is

“[..] likums izdodams aiz vienkarsas cienas pret masu valsti. Ja més cienam savu valsti,
tad meés cienam valsts valodu. Kur ir valsts, tur ir valsts valoda. Sivalsts valoda Latvija
nevar but cita ka latviesu valoda, jo latviesu tauta $eit ir liela vairakuma. [..] Latvija var
bat tikai latviska! [..] Katrai valstij ir zinams mugurkauls, un $is mugurkauls ir vairakuma
tauta, vinas valoda un kultara.”””

Noteikumiem ir likuma spéks, kas nozimé to, ka tiesibu sistéma starp Siem
noteikumiem un likumu nav atskiribas juridiska spéka zina. Pirmo reizi Latvijas valsts
pastavésanas vésturé tika noteikts, ka valsts valoda ir latviesu valoda. Noteikumi regla-
mentéja obligatu valsts valodas lietosanu Latvijas brunotajos spékos, valsts un pasvaldibas
iestadés un uznémumos, ka ari “visos privatos iestadijumos ar publiski tiesisku raksturu”.
Reguléjums privataja sektora pielava mazakumtautibam kartot iekséjo lietvedibu cita
valoda, savukart sazinu ar valsts institicijam (atskaites u. tml.) paredzéja tikai valsts
valoda. Noteikumi ar likuma spéku pielava krievu un vacu valodas lietosanu pasvaldibas,
nosakot 2. panta algoritmu, kas pielauj krievu un vacu valodas lietosanu pasvaldibas, vaja-
dzéja gan ievérot nosacijumu, ka tajas vismaz puse iedzivotaju runa kada no minétajam
valodam. Sis piemérs labi ilustré vacu un krievu valodas patiesas lietosanas apjomu ta
laika Latvijas atseviskas pasvaldibas. Reguléjums ari liecina par visai liberalu valodas
politiku attieciba uz minétajam divam svesvalodam pirma neatkaribas perioda laika. Bija
noteikts, ka gadijuma, ja pasvaldibas séde norit svesvaloda un kadam no sédes dalibnie-
kiem $i svesvaloda nav saprotama, tad attiecigai pasvaldibai ir janodrosina tas tulkojums
valsts valoda. Pédéjais nozimeé, ka likumdevéjs bija identificéjis s$adus gadijumus, kurus
var atrisinat tikai ar likuma paredzétu obligatu nosacijumu.

Lidz ar Karla Ulmana apvérsumu aktualizéjas ari valsts valodas reguléjums. Vien
meénesi péc apvérsuma valdiba pienéma grozijumus 1932. gada 18. februara noteikumos ar
likuma spéku. Sajos 1934. gada 14. jinija grozijumos’® tika noteikti bargi sodi par valsts
valodas noteikumu parkapumiem. Turpmak par tiem Iekslietu ministrija varéja piemeérot
naudas sodu lidz pat tksto$ latiem un personu arestu uz laiku lidz pat seSiem ménesiem,””

77 Latvijas Republikas 4. Saeimas 2. sesijas 2. sédes 1932. gada 23. februari stenogramma. Tiesibu
zindtnu pétniecibas institits. https://tzpilulv/pirmais-neatkaribas-laiks/saeimas-stenogrammas/
78 Pargrozijumi un papildinajumi noteikumos par valsts valodu. Valdibas Véstnesis. 132, 16.06.1934.

79 Lai saprastu ta laika lata vértibu, ir japiebilst, ka kvalificéts stradnieks vai jaunsaimnieks ar 100 latu
ienakumiem meénesi, kaut loti pieticigi, varéja nodrosinat pamata iztiku sievai un vienam vai diviem
bérniem.
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vai pat piemérot abus sodus reizé. Par likuma darbibu personigi kluva atbildigs iekslietu
ministrs. Nemot véra, ka valsti tika izsludinats kara stavoklis, sie likuma grozijumi ievé-
rojami sekméja valsts valodas lietosanu. Savukart 1935. gada 5. janvara Valsts valodas
likums 89 juridiska zina bija tehniska 1932. gada 18. februara Satversmes 81. panta kar-
tiba pienemto Ministru kabineta noteikumu un 1934. gada 14. janija Ulmana valdibas
grozijumu konsolidéta vesija, kas sava zina bija ari valdibas propagandas solis. Likums,
ko Ulmana autoritara valdiba izdeva nedaudz vairak neka pusgadu péc varas parnem-
$anas, bija jauna rezima “simboliskais likums”, kas raksturo rapes par latviesu naciju.
Likums lieliski der $ai “latviskas politikas” simbolizésanas lomai, lai gan dazi jauni
nosacijumi likuma ir lidz tam nebijusi. Pieméram, likuma 6. panta paredzéts, ka rakstis-
kiem ligumiem, davindjuma aktiem, vekseliem, paradu un citiem saistibu rakstiem, ja
tos Latvija péc 1935. gada l. februara slédz Latvijas pilsoni, ir saistibas un pieradijuma
spéks vienigi tad, ja tie rakstiti valsts valoda. Atbildigu par likuma efektivu darbibu, tai
skaita sodiem, rezims noteica iekslietu ministru. Kara stavokla apstaklos, nesaubigi,
tam bija stindzinoss efekts. Visticamak, sava loma bija ari Margeram Skujeniekam,
kurs tobrid bija viens no rezima vadoniem, — Ministru prezidenta biedrs. 1935. gada
5.janvara Valsts valodas likums ir izcils Ulmana sabiedrisko attiecibu specialistu un
juristu sadarbibas kopdarbs, kas parlamentara laika paveiktu darbu spéja padarit par
autoritaras varas panakumu.8!

Papildinajums Satversmes 4. panta komentara
minétajam par musdienu periodu

Satversmes 4. panta komentara sadala “Valsts valodas statusa atjaunosana un lat-
vie$u valodas statusa nostiprinasana” ir noradits:

“Latviesu valoda saka atguit savu statusu pagajusa gadsimta 80. gadu beigas. 1988. gada
6. oktobri tika pienemts LPSR Augstakas padomes Lémums par latviesu valodas statusu,
bet 1989. gada 5. maija LPSR Konstitacija tika papildinata ar 73.! pantu, kura pare-
dzéts, ka “Latvijas Padomju Socialistiskaja Republika valsts valoda ir latviesu valoda”.
[..] 1992. gada 31. marta tika pienemts Latvijas Republikas likums “Par grozijumiem
un papildinajumiem LPSR Valodu likuma”. Sajos grozijumos un papildinajumos atspo-
gulojas parmainas Latvijas valstiskaja statusa un tika nostiprinata valodu juridiska
hierarhija. [..] Valodu likuma tika noteikta latviesu valodas un citu valodu lietosana
valsts, tautas saimniecibas un sabiedriskas darbibas sféras, pilsonu valodas izvéles
tiesibas un valodu aizsardzibas pasakumi. Atseviskas likuma normas stajas spéeka tikai
tris gadu laika péc likuma stasanas spéka. Pakapeniskums latviesu valodas funkciju
atjauno$ana bija nepiecieSams, lai raditu materialo bazi latviesu valodas macisanai

80 Likums par valsts valodu: LR likums: 05.01.1935. Valdibas Véstnesis. 7,09.01.1935.

81 Balodis, R. (2021). Par nepieciesamibu valsts valodai atrast politisku aizbildni. Jurista Vards. 42,
19.10.2021.
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un lietosanai valsts varas un parvaldes instittcijas, ka ari [lai] panaktu psihologisko
lazumu sabiedriba.”$?

“Valsts valodas likums tika pienemts 1999. gada 9. decembri, un tas ir secigs posms
Latvijas valodas politika un galvenais instruments latviesu valodas statusa nodrosi-
nasana. Likumu papildina vairaki Ministru kabineta noteikumi, kas precizé atsevisku
pantu normas.”$3

Minétaja Satversmes komentara dala pareizi ir ieziméts Augstakas padomes
1988. gada 6. oktobra Lémums par valsts valodu,?* un, lai gan netiek aplikota 1989. gada
5. maija LPSR Valodu likuma pienemsana, ir pieminéts 1992. gada 31. marta Latvijas
Republikas likums “Par grozijumiem un papildinajumiem LPSR Valodu likuma”. Tam ir
liela nozime, un faktiski abi $ie normativie akti jauztver ka jauns likums gan péc savas
formas, gan satura. Tiesi $is likums sekmigi darbojas pirmajos gados péc neatkaribas
atgtisanas, pilniba nodrosinot visus tiesiskos nosacijumus, kas izriet no latviesu valodas
ka valsts valodas.

Vai lietderigi un politiski talredzigi bija censties $o likumu nomainit ar jaunu
likumu tiesi taja laika, kad, Latvijai uzsakot sarunas par iestasanos Eiropas Savieniba,
nacas savu tiesibu sistému harmonizét, paklaujot to daznedazadu ekspertu analizei? Tas
ir jautajums, kurs liek aizdomaties par Latvijas ka nacionalas valsts spéju pieskanot tak-
tisku ricibu, nosakot stratégiskus meérkus. 1999. gada 9. decembra Valsts valodas likums
ir labs atgadinajums konstitucionalas politikas joma par to, ka biezi vien labak ir iztikt
ar senaku tiesibu aktu, kas lieliski pilda savas funkcijas, nevis censties visiem spékiem
to nomainit ar jaunaku.

Pagajusa gadsimta 80. gadu beigas Padomju Savieniba saka neatvairami tuvoties
savam sabrukumam. Latvija, tapat ka paréjas divas Baltijas valstis — Igaunija un Lietuva,
varéja novérot nacionalo atmodu visas tas izpausmeés: cilvéki saka publiski lietot nacio-
nalo simboliku, ari padomju laika iznicinatos savu valstu nacionalos karogus un ger-
bonus. Veidojas neatkaribas kustibas, no kuram Latvija lielaka neap$aubami bija Latvijas
Tautas fronte. Vietéja, republiku regionala padomju nomenklattra, kuras varas legitimi-
tate saknojas komunistiskas partijas Maskavas centralas varas organos, bija nopietnas
izveles prieksa, ko talak iesakt, — turéties pie vecajam “parbauditajam vértibam”, kas
nopietni saka $kobities, vai mainit “kazoku uz otru pusi”, nostajoties parmainu procesa
prieksgala un ta saglabajot varu. Atbildes uz jaunajiem izaicinajumiem nespéja sniegt
nedz centralie PSRS institiiti, nedz ari Valsts drosibas komiteja. Republikas padomju
nomenklatira bija spiesta manevreét, sakuma pienemot kompromisa lémumus, bet vélak

82 Druviete, L., Karklina, A., Kusing, G., Pastars, E., Pleps, J. (2014). Satversmes 4. panta komentars.
No: Latvijas Republikas Satversmes komentari. levads. I nodala. Visparéjie noteikumi. Aut. kol.
prof. R. Baloza zin. vad. Riga: Latvijas Véstnesis, 302.

83 Turpat, 303.

84 Leémums par latvie$u valodas statusu: Latvijas PSR Augstakas padomes lémums: 06.10.1988. Valsts
valodas komisija. http://www.wvvk.lv/index.php?sadala=135&id=167
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laujoties straumei, kas aiznesa valsts neatkaribas virziena. Valodas jautajums ir minéta
spilgts piemeérs. Laikraksts “Padomju Jaunatne” 1988. gada 30. augusta publicéja Latvijas
Zinatnu akadémijas Valodas un literataras institata Latviesu valodas nodalas vaditajas
Ainas Blinkenas rakstu, kas bija veltits latvie$u valodas statusa noteik$anai.> Profesore
aicinaja lasitajus, kuriem rip latviesu valodas nakotne, desmit dienu laika nosutit atbalsta
véstules Augstakajai padomei, jo tur izskiroties latviesu valodas liktenis. Divu nedé]u laika
padomju republikas parlaments sanéma vairak neka devinus takstosus véstulu, ko bija
parakstijusi vairak neka trissimt piecdesmit takstosi cilvéku! Tas notika gandriz ménesi
pirms Latvijas Tautas frontes (turpmak — LTF) dibinasanas kongresa.

1998. gada 6. oktobri Augstaka padome (turpmak ari — AP) pienéma lémumu
par latvieSu valodas ka valsts valodas atzisanu LPSR teritorija. Lémuma cita starpa ir
teikts, ka:

“[..] latvie$u valoda ir atzistama par republikas valsts valodu. [..] Latvijas PSR Augstaka
Padome uzskata, ka $ads viedoklis atbilst Jleniniskas nacionalas politikas principiem un
PSKP XIX Vissavienibas konferences rezolacijam, kas paredz visu nacionalo valodu
brivu un vispusigu funkcionésanu un attistibu. [..] Republika lidz $im netika veltita
pienaciga uzmaniba tautas garigo vértibu, tai skaita latvie$u valodas, aizsardzibai. [..]
pédéjas desmitgadeés ievérojami samazinajusies latviesu valodas lietosana, sarukusas
tas funkcijas.”

Lémums tapa liela sabiedriska spiediena / pieprasijuma rezultata, AP sakot
konkurét ar vél nenodibinato LTF. Lémuma tika noteikts tris ménesu termin$ (lidz
1989. gada 1. janvarim) attieciga reguléjuma izstradei. Interesanti, ka Augstakas
padomes lémums tika pienemts vien divas dienas pirms LTF dibinasanas kongresa, kurs
notika 8. oktobri.8¢ LTF kongresa lemums uzkritosi — gan péc stila, gan péc satura —
atgadinaja AP lémuma noteikto. Turklat zimigi, ka abos dokumentos identiska bija
nostadne krievu valodas lieto$anas jautajuma.®” Si tendence — AP konkurét un apsteigt

85 Blinkena, A. (1988). Par latviesu valodas statusu — esoSo un vélamo. Padomju Jaunatne. 165,
30.08.1988.

86 Kongresa skanéja emocionali aicinajumi latviedu valodai pieskirt valsts valodas statusu. Luk,
divu spilgtako runu fragmenti. Bijusais legionars, vélakais politikis Visvaldis Lacis izpelnijas
vétrainus aplausus, kad teica: “Latviesu valoda ir vieniga valsts valoda republika, ta ir valdosa
valoda, ka to uzsvéris Rainis. Un ari lietvedibas pamatvaloda. (Aplausi.) [..] Krievu valodai, es
uzskatu, nekadas privilégijas nav vajadzigas un nav dodamas. Jo pretéja gadijuma tas ir Sovinisms.
(Aplausi.)” Pazistamais latviesu kinoaktieris Harijs Liepins$ kongresa cita starpa savukart pazinoja:
“Mums pieskira masu valsts valodas statusu. Tas ir labi, kaut ari més aplaudéjam ar aizlauztu
pascienu. Tagad jaizstrada dzelzains likums par tas aizstavibu, lai més to saglabatu uz visiem
laikiem, lai man vairs nekad nebutu jadzird par sunu un fasistu valodu. Lai manu valodu sargatu
stingrs likums. (Aplausi.)” Sk. Latvijas tautas fronte. Gads pirmais. Riga: Latvijas Tautas fronte,
1989, 77, 188.

87 LTF kongresa 8. oktobri tika apstiprinata programma, kuras ceturtaja nodala “Nacionalais jau-
tajums” 4. punkts loti atgadina Augstakas padomes pienemta lémuma tekstu. Latviesu valodai
tiek ieradita valsts valodas vieta, paredzot izstradat specialu valsts valodas likumu un pienemt
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arpusparlamenta spékus — turpinajas ari péc tam, kad 1990. gada tika ievéléta AP ar
lielu LTF parstavniecibu. Tad konkurence notika ar Pilsonu kongresu par neatkaribas
pasludinasanu.®

1989. gada 5. maija Augstaka padome pienéma LPSR Valodu likumu.®® Likumu
gatavojot, bija vérojama neticami liela tautas iesaiste un interese. Augstaka padome
sanéma vairak neka divdesmit septinus takstosus priekslikumu, kurus bija parakstijusi
gandriz tris simti trisdesmit divi takstosi cilveku!®°

Likuma 1. panta bija rakstits, ka saskana ar Latvijas PSR Konstitaciju Latvijas PSR
valsts valoda ir latviesu valoda, tomér likuma 17. un 20. panta bija saglabata iespéja latviesu
tekstu dublét krievu valoda, pieméram, iestazu, uznémumu un organizaciju nosaukumos
vai to zimogos. Jateic, ka lielakajas LPSR rapnicas un uznémumos stradaja, galvenokart,
no citam padomju republikam iebraukusie cittautiesi, un péc likuma pienemsanas vini
varéja neraizéties par latviesu valodas nezinasanu, jo likums pielava plasu divvalodibu.
Likuma 9. panta noteikts, ka “sazina ar pilsoniem lieto abam pusém pienemamu valodu”,
ka ari tas, ka uz “pilsonu iesniegumiem un stidzibam atbild taja valoda, kura persona pie
tiem griezusies, vai cita, abam pusém pienemama valoda”.

Faktiski LPSR Valodu likumu 1989. gada 5. maija redakcija nevar uzskatit likumu,
kas Latvija iedibinatu latviesu valodu par valsts valodu, jo tas pielava plasu divvalo-
dibu. Sis likums drizak uzskatams par latviesu valodas saglabsanas pasakumu kopumu,

kas “aizsaka ilgstosu valodu hierarhijas mainas procesu par labu latviesu valodai”.*!

attiecigus LPSR Konstitacijas grozijumus. Saja LTF programmas punkta vél bija rakstits, ka lat-
vie$u valodai ir jabat Latvijas PSR valsts organu un iestazu lietvedibas valodai, bet krievu valoda
izmantojama ka federativo attiecibu valoda. Pilsonu saskarsmé ar Latvijas PSR valsts organiem,
uznémumiem, iestadém un organizacijam var izmantot ka latviesu, ta krievu valodu un péc savas
izvéles sanemt $ajas valodas oficialus dokumentus. Socialas aprupes sféra pilsoniem janodrosina
briva latviesu un krievu valodas izmantosana. LTF 1989. gada 10. jinija domes sédé pienemtaja
rezolicija Latvijas PSR Augstakajai padomei tika prasits LPSR Konstittcijas 85. pantu izteikt sada
redakcija: “Tautas deputatu vélésanas ir visparéjas: aktivas un pasivas vélésanu tiesibas ir visiem
Latvijas PSR iedzivotajiem, kas uz vélésanu dienu sasniegusi 18 gadu vecumu un nodzivojusi repub-
likas teritorija ne mazak par 10 gadiem. Valsts valodas parvaldi$ana ir obligats pasivo vélétaju tiesibu
realizacijas priek$noteikums.” Sk. Latvijas tautas fronte. Gads pirmais. Riga: Latvijas Tautas fronte,
1989, 213, 257.

88 Balodis, R., Karklina, A. (2010). Divdesmit gadi kop$ Latvijas Neatkaribas deklaracijas: valststiesibu
attistibas tendences un risinajumi. Jurista Vards. 17/18, 27.04.2010.

89 Latvijas Padomju Socialistiskas Republikas valodu likums: 05.05.1989. Latvijas Padomju
Socialistiskas Republikas Augstakas Padomes un Valdibas Zinotajs. 20, 18.05.1989. http://valoda.
ailab.lv/latval/vidusskolai/VALODA /v9-6.htm

90 Jundzis, T. (1998). Tiesibu reformu loma neatkaribas atjaunosana. No: Blizma, V., Celle, O., Jundzis,
T., Lébers, D. A., Levits, E., Zile, L..(1998). Latvijas valsts atjaunosana 1986.—1993. Riga: LU zurnala
“Latvijas Vésture” fonds, 156.

1 1988. gada latviesu valodu atzist par valsts valodu.
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Neapsaubami, pateicoties §im likumam, batiski paplasinajas latviesu valodas lietosana.
Pieméram, likuma 16. panta noteikts, ka vietu nosaukumi veidojami un dodami latviesu
valoda, u. tml. Ipasa loma ieradita ari latgaliesu izloksnei.®? Par lielu sasniegumu taja
laika jauzskata likuma preambula, kura likumdevéjs secina, ka valodas lietosana pédéjos
gadu desmitos ievérojami samazinajusies un $adu aizsardzibu tai var garantét valsts
valodas statuss. Likums sakas ar preambulu, kura likumdevéjs uzsver, ka Latvija ir
vieniga etniska teritorija pasaulé, kuru apdzivo latviesu tauta, kuras viens no galvena-
jiem eksistences un kulttras pastavésanas un attistibas prieksnosacijumiem ir latviesu
valoda. Seit japiebilst, ka likuma preambula saturéja ari reveransu krievu valodai, kura
tika pieminéta ka LPSR otra “visplasak lietota valoda”, kas turklat ir “viena no starp-
nacionalas sazinas valodam”.

1992. gada 31. marta LPSR Valodu likums tika grozits,” un tas darbojas lidz pat
2000. gada 1. septembrim. Lasot 1992. gada likuma grozijumus un iedzilinoties AP steno-
grammas, rodas iespaids, ka likumdevéjs parejas laika péc neatkaribas atjaunosanas ir
pienémis jaunu likumu, jo batiski tika mainita iepriekséja likuma redakcija atzitas krievu
valodas loma.”* Par “jauna likuma pienemsanu” runaja deputati, uzstajoties debatés,
pieméram, Dzintars Abikis,”® Olegs S¢ipcovs un Anatolijs Gorbunovs.?® Ari péc formas
grozijumi drizak atgadina jaunu likumu, jo redakcionali tika groziti nevis atseviski panti,

92 Latvijas Padomju Socialistiskas Republikas Valodu likuma 15. pants bija $ads: “Latvijas Padomju
Socialistiskaja Republika ir garantéta latviesu valodas, ari izloksnu un latgaliesu rakstu valodas
lietosana visas kulttiras jomas. Valsts garanté ari libiesu kultaras saglabasanu un attistisanu libiesu
valoda. Latvijas Padomju Socialistiskaja Republika tiek nodrosinata citu nacionalo kulttru attis-
tisana dzimtaja valoda.”

93 Par grozijumiem un papildindjumiem Latvijas Padomju Socialistiskas Republikas Valodu
likuma: 31.03.1992. Latvijas Republikas Augstakas Padomes un Valdibas Zinotajs. 15/16,
16.04.1992.

%4 Jauno pieeju vislabak raksturo 4. panta jauna redakcija: “Lai realizétu iedzivotaju valodas izvéles
tiesibas, visiem valsts varas un valsts parvaldes instittciju, ka ari iestazu, uznémumu un organi-
zaciju darbiniekiem ir japrot un jalieto valsts valoda un citas valodas tada apjoma, kads nepie-
ciesams vinu profesionalo pienakumu veiksanai. Valodu zinasanu apjomu, kads nepieciesams
$iem darbiniekiem, nosaka Latvijas Republikas Ministru Padomes apstiprinats nolikums.”

9 Latvijas Republikas Augstakas padomes 1992. gada 24. marta rita sédes stenogramma.

9 To apliecina ari Anatolija Gorbunova teiktais, ka “likums [jaunais] at$kiriba no iepriek$éja
tiesam vairs nepielauj nekadu kompromisu” un ka “valsts valodas lieto$ana ir strikti un vien-
nozimigi noteikta $aja likuma. Likums neizslédz pretrunu starp latviesu un krievu valodu,
kas paliks, jo gandriz puse runa krievu valoda, un pilsétas si krievvalodiga vide bis. Bet,
atspéekojot apgalvojumu, ka $is likums diskriminé krievu valoda runajosos, es apgalvoju to
pasu, ko jau teicu tad, kad pienémam iepriekséjo likumu. Diemzél situacija ir tada, ka krievu
valoda runajosajiem ir jauznemas papildu gratibas un papildu saistibas pret latviesu valodu
un latvie$u tautu. Jo tiesi vai netiesi visi tie, kuri nezinaja, negribéja zinat, nelietoja vai vien-
karsi nemacéja latviesu valodu, ir piedalijusies $is situacijas izveido$ana un rusifikacija, kura
ir notikusi.” Sk. Latvijas Republikas Augstakas padomes 1992. gada 24. marta vakara sédes
stenogrammu.
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bet ar nosaukumu “grozijumi” tika parjaunots pilniba viss likums.?” Nemot véra, ka AP
saglabaja sakotnéjo tiesibu akta nosaukumu, svitrojot vien abreviatiru LPSR, deputats
Indulis Strazdin$ rosinaja nomainit likuma nosaukumu uz “Par valsts valodu”, tomér vina
priekslikums netika atbalstits. Pret grozijumiem protestéja krievu valodas aizstaviji, kas
pieprasija sakotnéjas likuma redakcijas saglabasanu, uzskatot, ka atteik$anas no “valodas
izveles” ir nepielaujama un fundamentala likuma batibas parveidosana.’® Interesanti, ka
sédeé attieciba uz minoritasu valodu lietosanu no krievu tiesibu aizstavju puses izskanéja
aicinajumi sekot pirmskara Valodas likuma ietvertajam kvotam. Tas netika atbalstits. AP
Valodu komisijas priek§sédétaja Dzintara Abika ieskata pirma neatkaribas perioda situacija
nav salidzinama, jo tolaik latviesi nebija minoritate sava dzimtené. Vins$ aicingja likum-
devéjiem bt prasigakiem: “Citadi, ja tagad més, latvieSu nacija, neaizsargasim latviesu
valodu ar likumu, tad reali apdzivotajas vietas, kuras latviesi ir izteikta minoritate, latviesu
valoda neizbégami ir lemta iznicibai.”*® Par spiti deputata Olega Sé¢ipcova aicinajumam
atlikt likuma grozijumu spéka stasanos uz gadu, jo tik strauji atsakoties no krievu valodas
lietosanas situacija klasot par “spradzienbistamu”,!%° parlaments likumu pienéma galigaja
lasijuma. Lidz ar likuma pienemsanu, tika izveidota ar1 Valodas inspekcija, kuras galvenais
uzdevums, péc Abika vardiem, bija uzraudziba par Valodu likuma normu ievéro$anu realaja
dzivé, ' jo, ja nebus inspekcijas, tad “bus arkartigi sarezgiti ieviest likumu. [..] Protams, tai
bitu jabut nelielai inspekcijai, paredzot ari sabiedrisko inspektoru institaciju.”0?

1995. gada 23. novembri, pusotru ménesi péc 6. Saeimas vélésanam, Mara Gaila
(partija “Latvijas Cel$”) vaditais Ministru kabinets, kuru bija izveidojusi iepriekséja
5. Saeima, iesniedza jaunieveélétas Saeimas izskatisanai likumprojektu “Latvijas Republikas
Valsts valodas likums”. Sadu prioritati neatrast valdibas deklaracija, ' sabiedriska pie-

97 Sads risinajums balstijas uz Dzintara Abika priekslikumu, kuru balsojuma atbalstija AP, — “ka
redzam, tad lielaki vai mazaki grozijumi ir gandriz katra Valodu likuma panta. [..] es redzu, ka ari
deputatiem ir gratibas uztvert $os labojumus ka vienotu likumu. Man ir tads lagums — vai neva-
rétu uz treso lasijumu labojumus Valodu likuma formulét tadéjadi, ka, respektivi, més sagatavotu
Valodu likumu $ada redakcija un publicétu visus likuma pantus tadus, kadi tie ir pirmaja redakcija,
lai, lasot avizé, cilvékiem uzreiz butu skaidrs, par ko ir runa.” Sk. Latvijas Republikas Augstakas
padomes 1992. gada 24. marta vakara sédes stenogrammu. https://www.saeima.lv

%8 Latvijas Republikas Augstakas padomes 1992. gada 24. marta rita sédes stenogramma. https://
www.saeima.lv

9 Latvijas Republikas Augstakas padomes 1992. gada 24. marta rita sédes stenogramma. https://
www.saeima.lv

100 T atvijas Republikas Augstiakas padomes 1992. gada 31. marta rita sédes stenogramma. https:/
www.saeima.lv

101 Latvijas Republikas Augstakas padomes 1992. gada 24. marta vakara sédes stenogramma. https://
www.saeima.lv

102 Tatvijas Republikas Augstakas padomes 1992. gada 31. marta rita sédes stenogramma. https://
www.saeima.lv

103 Zinojums par kabineta sastadisanu un valdibas deklaraciju. Latvijas Republikas Ministru kabinets.
08.12.2020. https://www.mk.gov.lv/lv/ministru-kabineta-vesture
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prasijuma $ada likuma pienemsanai nebija. Nopietnas pardomas raisa ari likumprojekta
iesniegdanas datums Saeima.!%* Valsts valodas likumprojekts “noguléja” par to atbildigaja
Izglitibas, kultaras un zinatnes komisija veselu pusotru gadu. Par likumprojektu saka
izskanét kritiskas piezimes. Latvijas Cilvéktiesibu un etnisko studiju centra direktora Nila
Muiznieka ieskata vairaki likumprojekta panti bija pretruna ar Latvijas starptautiskajam
saistibam. 1996. gada Latvijas Universitates Juridiskas fakultates izdevuma vins rakstija, ka,
atjaunojot valsts valodas statusu valsts parvaldé, sabiedriba un izglitibas sistéma, ir rapigi
jaseko lidzi, lai latviesu lingvistisko cilvéktiesibu veicinasana nenonaktu pretruna ar citam
tiesibam un brivibam.!%> Likumprojekts piedzivoja gritu likteni un vairakas Saeimas.
Parskatamibas labad vajag izsekot likumprojekta apstiprinasanas gaitai hronologiski.

Pirmais lasijums notika 6. Saeima 1997. gada 5. junija (pusotru gadu péc ta iesnieg-
$anas!). Mara Gaila valdiba likumprojektu nomainija ar komisijas izstradatu alternativu
likumprojektu, pamatojot $adu ricibu ar to, ka valdibas iesniegtaja likumprojekta ir daudz
juridisku pretrunu un neprecizitasu.1% Visvairak tika debatéts par izglitibas sadaluy, jo
taja bija paredzéta pilniga pareja uz latviesu valodu arodizglitibas iestadés. Jaatzime,
ka jau pirms pirma lasijuma bija pilnigi skaidrs, ka pret nepieciesamibu pienemt jaunu
valodas likumu iestasies Baltijas jiras valstu padome, EDSO un Eiropas Padome,%” ka ari
Amerikas Savienotas Valstis. ASV véstnieks Larijs Nepers loti tiesi to noradija Saeimas
atbildigajai komisijai. Vin$ nosutija véstuli, kura apsaubija jauna likuma pienemsanas
nepieciesamibu un noradija: “[..] vismaz ceram, ka Saeima atturésies pienemt $o likum-
projektu ta pasreizéja forma.”108

Otrais lasijums notika 6. Saeima 1998. gada 23. aprili. Sai pasa diena Saeima sanéma
ari ASV vestnieka Larija Nepera véstuli, kura vins$ rakstija, ka “Amerikas Savienoto Valstu
valdiba ir nortipéjusies par negativajam sekam, kadas varétu izraisit toposa valodas likuma
pienemsana Saeima.”!% ASV véstnieks pirms tam bija nosutijis divas véstules ari Saeimas

104 1 jkumprojektu, kas vélak cetrus gadus tika vétits Saeima, aizejosa “tehniska valdiba” iesniedza 1995.
gada 23. novembri, dien, kad notika balsojums par Valsts prezidenta izvirzito apvienibas ““Tévzemei
un Brivibai”/LNNK” Ministru prezidenta Mara Grinblata kandidattru. Sk. Balsojums par Mara
Grinblata iesniegto valdibas sastavu. Latvijas Vestnesis. 183, 24.11.1995. https://www.vestnesis.lv/
ta/id/27707. Jaunievélétaja Saeima koalicijas veido$ana notika smagi un bija skaidrs, ka Ministru
prezidenta kandidats nenaks no partijas “Latvijas Cel$” rindam. Valsts prezidents Guntis Ulmanis
centas atrast tadu Ministru prezidenta amata kandidatu, kurs iegitu Saeimas vairakuma balsis.

105 Muiznieks, N. (1996). Aktuali cilvéktiesibu jautajumi Latvija: praktika vértéjums. Cilvektiesibu
Zurndls. 3, 14.

106 T atvijas Republikas 6. Saeimas pavasara sesijas 1997. gada 5. jiinija sédes stenogramma.

107 No Latvijas Republikas Arlietu ministrijas valsts sekretara p. i. A. Vovera 1997. gada 25. septembra
véstules Nr. 42/682-60003 Saeimas Izglitibas, kultiiras un zinatnes komisijas priek$sédétajam
Dz. Abikim. Nepublicéta. Saeimas arhivs.

108 Amerikas Savienoto Valstu véstnieka L. Nepera 1998. gada 23. aprila véstule Saeimas Izglitibas,
kultaras un zinatnes komisijas priekssédétajam Dz. Abikim. Nepublicéta. Saeimas arhivs.

109 Amerikas Savienoto Valstu véstnieka L. Nepera 1998. gada 23. aprila véstule Saeimas Izglitibas,
kultaras un zinatnes komisijas priekssédétajam Dz. Abikim. Nepublicéta. Saeimas arhivs.
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priekssédétajam Alfréedam Cepanim, uzstajigi aicinot likumprojekta izskatisanu sakt
tikai péc Eiropas Padomes un Baltijas jaras valstu padomes atsauksmju sanemsanas.!1?
Vins aicinaja atlikt otro lasijumu, lai varétu iesniegt papildu priekslikumu, un izteica
ceribu, ka vina viedoklis tiks nemts véra. EDSO vispirms iebilda pret to, ka likumprojekta
paredzétais privatam organizacijam kartot jautajumus ar privatpersonam valsts valoda
aizskar personas pamattiesibas un brivibas.!!! Starptautiskais spiediens bija ievérojams,
un $ajas noriseés tika iesaistita ari Latvijas valdiba. Ministru kabinets 1998. gada 15. aprili
arkartas sédé noléma atbalstit EDSO rekomendacijas. Arlietu ministrija véstulé atbil-
digajai komisijai noradija uz vairakam nepilnibam, pauzot uzskatu, ka likuma ietverta
nepamatoti plasa valsts iejauksanas privataja sféra, liekot privatiem uznémumiem lietot
valsts valodu.!!? Saeimas sédes debatés par likumprojektu politiska spiediena esamibu
nenoliedz ari atbildigas komisijas priek$seédétajs Dzintars Abikis, kur§ stastija par dienu
ieprieks notikusu méginajumu kartéjo reizi pagarinat priekslikumu iesnieg$anu terminu
lidz 6. maijam. Abikis no Saeimas tribines sacija, ka tas “faktiski nozimétu likumprojekta,
ta teikt, nonemsanu no izskatisanas”,!13 jo pavisam tuvu bija 7. Saeimas vélésanas. Tresais
lasijums 6. Saeima ta ari nenotika. Likumprojekts $ai lasijuma ieguva nosaukumu “Valsts
valodas likums”. Paradijas doma par Satversmes 4. panta papildinasanu ar valsts valodas
klauzulu. 1*

Atgriesanas pie pirma lasijuma notika 7. Saeima 1998. gada 10. decembri, kad jaun-
ievéléta 7. Saeima, parvértéjot iepriekséjas Saeimas atstato likumdos$anas “mantojumu’,
noléma skatit Valsts valodas likuma projektu.

Otrais lasijums notika 7. Saeima 1999. gada 18. marta. Atbildigas komisijas sédés,
ka 6., ta 7. Saeima, biezi dalibnieki bija EDSO eksperti, kas iedzilinajas, skaidroja un
komentéja likumprojekta normas un deputatu priekslikumus.!!> Komisija vairakkart
tikas ari ar pasu EDSO komisaru Maksu van der Stalu.

110 Amerikas Savienoto Valstu véstnieka L. Nepera 1998. gada 11. marta véstule 6. Saeimas priekssé-
détajam A. Cepanim; Amerikas Savienoto Valstu véstnieka L. Nepera 1998. gada 23. aprila véstule
6. Saeimas priekssédétajam A. Cepanim. Nepublicétas. Saeimas arhivs.

111 Eiropas Drogibas un sadarbibas organizacijas Augsta komisara nacionilo minoritasu biroja 1998.
gada 23. marta atzinums par Latvijas Republikas Valsts valodas likuma projekta atbilstibu Latvijas
starptautiskajiem pienakumiem un saistibam. Nepublicéts. Saeimas arhivs.

12 Latvijas Republikas Arlietu ministrijas valsts sekretara p. i. A. Vovera 1997. gada 25. septembra
véstule Nr. 42/682-60003 Saeimas Izglitibas, kultiiras un zinatnes komisijas priekssédétajam
Dz. Abikim. Nepublicéta. Saeimas arhivs.

13 Turpat.

114 Latvijas Republikas 6. Saeimas pavasara sesijas 1998. gada 23. aprila sédes stenogramma. https://
www.saeima.lv

U5 Pieméram, 6. Saeimas Izglitibas, kultiiras un zinatnes komisijas 1998. gada 25. augusta sédes
protokols Nr. 161; 6. Saeimas Izglitibas, kultaras un zinatnes komisijas 1998. gada 31. marta sédes
protokols Nr. 132; 7. Saeimas Izglitibas, kultaras un zinatnes komisijas 1998. gada 31. marta sédes pro-
tokols Nr. 132; 7. Saeimas Izglitibas, kultaras un zinatnes komisijas 1999. gada 11. janvara sédes
protokols Nr. 1.
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Tre$ais lasijums 7. Saeima notika 1999. gada 8. jilija.!'® Pirms §i lasijuma EDSO
komisars véstulé Saeimai rakstija, ka nav nemti véra EDSO aizradijumi attieciba uz
valodas likuma iejauks$anos privataja sféra. Komisars EDSO varda noradija, ka privata
sféra tomér ir janodala no valsts sféras, bet latviesu valodas aizsardzibu vajadzétu risinat,
neizmatojot likuma noteikumus un taja paredzétus aizliegumus. Tika piedavats stradat
pie latviesu valodas lietosanas veicinasanas, sagatavojot plasu valodas apgusanas prog-
rammu.!'!” Likumprojekts par spiti ievérojamai pretestibai un politiskam spiedienam
tomeér tiek pienemts tresaja lasjjuma.

Valsts prezidente likumu neizsludinaja un atgrieza to Saeima otrreizéjai caur-
lakos$anai. Arlietu ministrs Indulis Bérzin$ darbu pie Valsts valodas likuma izstrades
raksturoja ka “vienu no aktualakajiem 1999. gada jautajumiem gan iekspolitika, gan arpo-
litika”.!18 Patiesam, likumprojekts bija smags parbaudijums politiskajai elitei, kura nonaca
neapskauzama situacija. Ta laika socialajos medijos var lasit par EDSO komisara van
der Stala rakstisku véstuli Valsts prezidentei.!'® Valsts prezidente Vaira Vike-Freiberga,
izmantojot Satversmé noteiktas pilnvaras, likumu atgrieza Saeimai parstradasanai,

116 Visus likuma gara cela pagriezienus ir parlieku apjomigi piefiksét. Seit, pieméram, viens no tiem.
1999. gada 16. junija vajadzéja notikt likumprojekta tresajam lasjjumam, tacu Saeima, balstoties
uz Saeimas prezidija priekslikumu, to atlika. Istais iemesls stenogrammas nav lasams (likum-
projekts vél neesot bijis gatavs tresajam lasijumam, to vél jauzlabo), tacu patiesais iemesls, protams,
bija EDSO iebildumi, par kuriem var lasit gan ta laika plassazinas lidzeklos, gan tie atspoguloti
stenogrammas. Var saprast, ka atbildigas komisijas vaditajs Dzintars Abikis intensivi konsultéjas
ar ekspertiem, lai panaktu kompromisu atseviskas Valsts valodas likumprojekta normas. Par to
liecina vina pasa izteikumi debatés. Pieméram, “komisija izskatija $o jautdjumu, un, nemot véra
to, ka tiksanas reizé ar van der Stila kungu tika panakta vieno$anas, ka van der Stala kungam
nebija principialu iebilZu pret to, ka likumprojekts varétu tikt skatits otraja lasijuma, bet tika iero-
sinats izveidot kopéju darba grupu ar Eiropas drosibas un sadarbibas organizacijas ekspertiem un
rupigi piestradat pie likumprojekta vél laika posma starp otro un treso lasijjumu.” Sk. Plamse, K.
(1999). EPPA zinotaji par Latviju kritiskaki neka Makss van der Stals. Diena. 25.06.1999. https://
www.diena.lv/raksts/pasaule/krievija/eppa-zinotaji-par-latviju-kritiskaki-neka-makss-van-der-
stuls-10472191; Van der Stalam nav skaidri valodas likuma izpildes noteikumi. Delfi. 09.08.2000.
https://www.delfi.lv/news/national/politics/van-der-stulam-nav-skaidri-valodas-likuma-izpildes-
noteikumi.d?id=430454; Latvijas Republikas 6. Saeimas pavasara sesijas 1998. gada 23. un 29. aprila
sézu stenogrammas.

17 Eiropas Drosibas un sadarbibas organizacijas augsta komisara nacionalo minoritasu jautajumos
Maksa van der Stala 1998. gada 14. augusta véstule Saeimas Izglitibas, kultaras un zinatnes komi-
sijas priek$sédétdjam Dz. Abikim. Nepublicéta. Saeimas arhivs.

118 Latvijas Republikas Arlietu ministra . Bérzina 1999. gada 29. oktobra véstule Nr. 33/230-7460
Saeimas Izglitibas, kultiiras un zinatnes komisijas priekssédétajam Dz. Abikim. Nepublicéta.
Saeimas arhivs.

119 Valsts prezidente Vaira Vike-Freiberga sanéma EDSO komisara minoritasu jautajumos Maksa van
der Stala vestuli. (12.07.1999.). Latvijas Valsts prezidents [Latvijas Valsts prezidenta majaslapa].
https://www.president.lv/lv/jaunums/valstsprezidente-vaira-vike-freiberga-sanema-edso-komisara-
minoritasu-jautajumosmaksa-van-der-stula-vestuli?utm_source=https%3A%2F%2Fwww.google.
com%?2F.
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iebildes bija gandriz tadas pasas ka EDSO. Arlietu ministrs atbildigajai komisijai rakstija,
ka “Latvijas partneriem jabat parliecinatiem, ka Valsts valodas likums atbilst politiskajiem
dalibas kritérijiem. Pilntiesiga daliba Eiropas Savieniba biis viena no svarigakajam garan-
tijam Latvijas valstiskuma neatgriezeniskumam un ta neatnemama atribata — latviesu
valodas — attistibai. 120

Otrreizéja Valsts valodas likuma caurlikosana. Saeima 1999. gada 9. decembri,
balstoties uz Valsts prezidentes ieteikumiem, likumu precizéja.

Valsts valodas likums tika izsludinats 1999. gada 21. decembri!?! un stajas spéeka
2000. gada 1. septembri; tad spéku zaudéja Latvijas Republikas Valodu likums. Jaunais
likums tika dévéts par secigu jeb nakamo soli valsts valodas statusa nostiprinasana,!??
tacu liela prieka par jauna likuma pienemsanu nebija. No Saeimas nacionala sparna poli-
tikiem izskanéja izteikums par “piedegusu biezputru”.!?3 Deputatu Egila Baldzéna un
Violas Lazo ieskata $is likums salidzinajuma ar 1992. gada grozito 1989. gada likumu
bija sanacis “krietni maigaks” un pat “vajinot latviesu valodas pozicijas”, lidz ar ko “mazi-
najusies ir latviesu valodas juridiskas aizsardzibas kvalitate”.!?* Sadam viedoklim nevar
nepiekrist, un, lasot stenogrammas, tajas biezi redzams deputatu neviltots sasutums
par to, ka kartéjo reizi nav izdevies saglabat lidzsinéjas (1989. gada likuma) redakcijas
vairakos pantos. Stratégiski politiska kliida bija $1 likuma skatiana nepiemérota laika, jo
starptautisko ekspertu kritiku sanéma ari 1989. gada likuma reguléjums, kurs bija ietverts
jaunaja likumprojekta.'?> Valsts bija kluvusi neatkariga, un ar tautas mandatu apveltitais
likumdeveéjs bija tiesigs rikoties péc saviem ieskatiem,!?® tomér, kad nacionalas valsts

120 1 atvijas Republikas arlietu ministra I. Bérzina 1999. gada 29. oktobra véstule Nr. 33/230-7460
Saeimas Izglitibas, kultiiras un zinatnes komisijas priekssédétajam Dz. Abikim. Nepublicéta.
Saeimas arhivs.

121 Valsts valodas likums: LR likums. Latvijas Véstnesis. 428(433), 21.12.1999.

122 Druviete, 1. (2013). Latvie$u valoda péc neatkaribas atgG$anas: valodas situacija un valodas poli-
tika. No: Latviesi un Latvija. Akadémiski raksti. Il sejums. Atjaunota Latvijas valsts. Galv. red.
J. Stradins. Riga: Latvijas Zinatnu akadémija, 261.

123 Latvijas Republikas 7. Saeimas rudens sesijas 1999. gada 9. decembra sédes stenogramma. https://
www.saeima.lv

124 E, Baldzéns sédé noradija, ka pie visa vainigas esot latviesiem tipiskas ipasibas — “vélme nodro-
$inaties pret visu” un liela “centiba lielvaru prieksa”, kas konkréta gadijuma samazinaja latviesu
valodas juridiskas aizsardzibas kvalitati. Sk. Latvijas Republikas 7. Saeimas rudens sesijas 1999.
gada 9. decembra sédes stenogrammu. https://www.saeima.lv

125 “Latvie$u valoda netiek pietiekami lietota uznémumos, bankas, skolas, uz ielam, gimenés utt. Vél
1989. gada pienemtais likums nav spéjis sekmeét vai ari vairs nesekmé latviesu valodas lietosanu
Latvija. Tatad ta ir kvantitativa probléma. [..] 1989. gada tika izmantoti valstiskie piespiedu meha-
nismi un latvie$u valoda tika iecelta valsts valodas statusa. [..] Misu pieredze pédéjo astonu gadu
laika rada, ka piespiedu karta latviesu valodu par dabisku nepieciesamibu Latvijas valsti nepa-
darisi” Sk. Ziemele, I. (1998). Valodas lietosanas dilemma Latvija: pienakums un nepieciesamiba.
Mazdakumtiesibu rokas gramata. Cilvéktiesibu Zurndls. 7/8, 33.

126 Latvijas Republikas 6. Saeimas pavasara sesijas 1998. gada 23. aprila sédes stenogramma.
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valodas jautajums tika likts vienos svaru kausos ar Latvijas uznemto arpolitikas kursu,
realitate izradijas gauzam ragta. Secinajumam, ka valodas politika ir grati saskanojama
ar citiem politikas virzieniem, ir loti liela ticamiba, atskatoties uz konkréto likumdosanas
procesu un ta rezultatu.!?’

Vairaku gadu garaja likumprojekta apstiprinasanas laika visam valdibam to dek-
laracijas galvenais akcents tika likts uz valsts uznemto arpolitisko kursu, t. i., virzibu uz
Eiropas Savienibu un NATO. Valstij, izvirzot savu lielo stratégisko mérki par dalibu ES
un NATO, nacas bit “dzirdigai” pret Rietumu ekspertu padomiem. Siiemesla dé] valsts
valodas oponentu!?® sakotnéjais retoriskais jautajums: “Vai mums no valsts puses ir jalien
ieksa privataja sektora?” beigu beigas parvértas par uzstadijumu: “Ir janodala valodas
lietosana valsts sféra no privata sektora!”!?°

Latvie$u ka valsts valodas aizstavji likumdosanas procesa nespéja noturét stingru
poziciju par latviesu valodas lietosanu privataja sféra. Jaunpienemtais likums sagadaja
lielu vilsanos tiem, kas ceréja, ka Latvija spés nosargat savu poziciju valodu jautajuma
un realizét patstavigaku politiku. Valodas aizstavjiem nacas pienemt, ka, neskatoties uz
neatkarigas, nacionalas valsts pastavésanu, tas politika ir ciesi saistita un pat atkariga
no “lielas politikas nospraustas dienaskartibas”,13° un likumdevéja pienakums ir ne tikai
formali, tehniski pildit likumdevéja pienakumus, bet tam jabut ari talredzigam stratégim,
jaizjat pareizais laiks konkrétam likumdosanas iniciativam.

Ieskatam — atseviski Saeimas deputatu izteikumino 1999. gada 9. decembra sédes
debatém par Valsts valodas likumu:!3!

Dzintars Abikis: “Cienijamie kolégi! Komisijas varda es gribu atgadinat, ka més
esam iesniegusi vienu likumprojektu, jo, klausoties debatés, liekas, ka vieni saka: “Likums
ir nacionalistisks!”, bet otri saka: “Tas absoliti neievéro nacionalas intereses!” Man ir tada
sajita, ka més esam iesniegusi divus likumprojektus.”

127 Druviete, L. (2010). Skatijums. No: Valoda, Sabiedriba, Politika. LU Akadémiskais apgads, 80.

128 Jaatzist, ka valsts valodas oponenti publiski gan runaja par to, ka “valsts valoda ir jazina visiem
Latvijas iedzivotajiem. Latvie$u valodai javieno sabiedriba un javeicina taja saskana. [..] Valsts
valoda ir galvenais sabiedribas integracijas instruments.” Tacu taja pasa laika noradija, ka nav
pareizi likumprojekta krievu valodas lieto$anu izslégt valsts un pasvaldibu iestadés, tiesas u. tml.
Tas radi$ot gratibas risinat problémas cilvékiem, kas vaji zina valsts valodu, un tadéjadi Valsts
valodas likums veicinas nevis masu sabiedribas integraciju, bet piespiedu asimilaciju, ka arl negativi
ietekmeés Latvijas tagadni un nakotni. (Saskana ar Kartibas rulla 144. pantu, politisko organizaciju
apvienibas “Par cilvéka tiesibam vienota Latvija” frakcijas pazinojums par balso$sanas motiviem,
balsojot par likumprojekta “Valsts valodas likums” pienemsanu otraja lasijuma.) Sk. Latvijas
Republikas 7. Saeimas ziemas sesijas 1999. gada 18. marta sédes stenogrammu. https://www.
saeima.lv

129 Latvijas Republikas 7. Saeimas ziemas sesijas 1999. gada 18. marta sédes stenogramma. https:/
www.saeima.lv

130 Valsts valodas centra vaditdja Dzintra Hir$a: Latviesu valoda okupacijas seku spilés. Latvijas
Vestnesis. 406/407,08.12.1999. https://www.vestnesis.lv/ta/id/14414

131 Latvijas Republikas 7. Saeimas rudens sesijas 1999. gada 9. decembra sédes stenogramma.
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Janis Jurkans: “Nelausim nacionalistiskim metastazém parnemt misu
likumdosanu!”

Jakovs Pliners: “Stradajot pie likumprojekta, deputatu vairakums nedomaja par
gandriz 900 tikstosiem Latvijas cittautiesu.”

Péteris Tabuns: “Daziem latviesiem ir tada parcensanas tieksme — darit to, ko
neprasa, parcensties un uztaisit vél sliktak pasam prieks sevis.”

Juris Dobelis: “Valsts valodas likuma pienemsanu saistit ar iestasanos Eiropas
Savieniba ir vienkarsi smiekligi. [..] Ta ir uzspiesta izrunasanas, jo labi zinams, ka, lielajiem
procesiem virzoties uz prieksu, neviens tadas lietas ipasi neievéros.”

Risards Labanovskis: “Latvija pastav valodu konkurence. [..] valodai sagaidami
grati laiki un ta var izradities zaudétaja saja konkurences cina.”

Komentara C dalas “Valsts valoda” 1. sadala “Valsts valodas statusa atjauno$ana un
latviesu valodas statusa nostiprinasana Satversmé” pédéja rindkopa rakstits: “Satversmes
78. panta kartiba rikotaja tautas nobalsosana Latvijas pilsonu kopums ar konstitucionalo
balsu vairakumu (Satversmes 79. panta pirma dala) noraidija priekslikumu noteikt krievu
valodai otras valsts valodas statusu. 2012. gada 18. februari notikusaja tautas nobalso-
$ana “Par Satversmes grozijumu pienemsanu” balsoja 273 347 vélétaji (24,88 %), bet pret
grozijumu pienemsanu Satversmé bija 821 722 vélétaji (74,8 %).”132

Valodas jautajums izradijas liktenigs ne tikai Satversmes otrajai pamattiesibu
dalai starpkaru perioda, bet ari tautas nobalso$anam otraja neatkaribas perioda. Latvijas
Republikas pilsoniem 2012. gada 18. februari tautas nobalso$ana bija jaizskiras par otru
valsts valodu ta saucamaja “valodas referenduma”. Tautas nobalsosana notika par likum-
projekta “Grozijumi Latvijas Republikas Satversmé” pienemsanu. Likumprojekta bija pare-
dzéts mainit Satversmes 4., 18., 21., 101. un 104. pantu, ieklaujot tajos nosacijumu par
krievu valodu ka otru valsts valodu, nosakot, ka ari pasvaldibas darba valodas ir latviesu
un krievu valoda un ikvienam ir tiesibas sanemt informaciju latviesu un krievu valoda.
Tautas nobalsosanas zimé bija jautajums: “Vai jas esat par likumprojekta “Grozijumi
Latvijas Republikas Satversmé” pienemsanu, kas paredz krievu valodai noteikt otras valsts
valodas statusu?” Iespéjamie atbilzu varianti bija $adi: “par” un “pret”.133

Referendums paradija politiskas elites samulsumu. Valsts prezidents Andris
Bérzins demonstrativi boikotéja referendumu, ta radot pieméru referendumu neapmeklét
nolaka “noraut kvorumu”, turpreti Saeimas pozicijas partijas, kas vienlaikus bija ari ta
sauktas latviskas partijas, aicindja pilsonus piedalities tautas nobalso$ana!3* un balsot

132 Druviete, 1., Karklina, A., Kusin§, G., Pastars, E., Pleps, J. (2014). Satversmes 4. panta komentars.
No: Latvijas Republikas Satversmes komentari. Ievads. I nodala. Visparéjie noteikumi. Aut. kol.
prof. R. Baloza zin.vad. Riga: Latvijas Véstnesis, 305.

133 Par grozijumiem Latvijas Republikas Satversmé (2012). Centrala véléSanu komisija. https://www.
cvk.Iv/lv/tautas-nobalsosanas/par-grozijumiem-latvijas-republikas-satversme-2012

134 prezidents: referendums par valodu nebas gada svarigakais notikums. Tvnet. 20.12.2011. https:/
www.tvnet.lv/4739059/prezidents-referendums-par-valodu-nebus-gada-svarigakais-notikums
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pret krievu valodu ka otru valsts valodu. 2012. gada valodas referenduma sekas bija
“Satversmes kodola koncepcijas” radisana, ko paveica Egila Levita vadita Valsts prezidenta
Konstitucionalo tiesibu komisija,'3® bet Saeima pienéma Grozijumus likuma “Par tautas
nobalsosanu, likumu ierosinasanu un Eiropas pilsonu iniciativu”.!*® Sie grozijumi, bez
visa cita, likuma 22. panta noteiktos 10 000 balsstiesigos Latvijas pilsonus, kuriem bija
tiesibas iesniegt Centralaja vélésanu komisija likumprojektu, nomainija pret algoritmu
“viena desmita dala vélétaju”, kas bija apméram 150 000 balsstiesigie Latvijas pilsoni.'3”
Kops siem grozijumiem tautas nobalsosanas vairs nav notikusas. Tas liek pievienoties
ekspertu viedoklim, ka péc Satversmes grozisanas referenduma jautajuma tautas nobal-
so$ana klist vien par teorétisku iespéjamibu. 38 Valodas referendums, ta radita situacija
un sekas labi sasaucas ar pavisam neseno Ukrainas Konstitucionalas tiesas secinajumu,
ka valsts valodas aizsardziba ierindojama nacionalo drosibas jautajumu loka.'3®

Minéta sakara ari ir vérts piebilst, ka citas Latvijas kaiminvalsts — Lietuvas —
Konstitucionala tiesa ir atzinusi, ka valsts valoda ir valsts suverenitates izpausme, kas
atklaj valsts integritati un nedalamibu.4°

Secinajumi

Valsts valodai nemainigi ir jabat valsts, konkréti Valsts prezidenta, Saeimas un
valdibas, prioritasu loka. Tikai cienot sevi, savu valodu un valsti, spésim pacelt savu
nacionalo pasapzinu. Latviskuma stipriem esot, btisim spéka avots ari mazakumtau-
tibam, veidojot piederibu Latvijas valstij.!*! No $i gada (2021) Latvija ir jauna atziméjama
diena — Valsts valodas diena. Likuma “Par svétku, atceres un atziméjamam dienam”,

135 Konstitucionalo tiesibu komisija: Viedoklis par Latvijas valsts konstitucionalajiem pamatiem un

neaizskaramo Satversmes kodolu. 2012. Riga: Latvijas Véstnesis, 17.09.2012.

136 Grozijumi likuma “Par tautas nobalso$anu, likumu ierosinaganu un Eiropas pilsonu iniciativu™
08.11. 2012. Latvijas Veéstnesis, 186, 27.11.2012.

137 Nikona, L. (2021). Vai Latvija ir iespéjams sarikot iedzivotaju iniciétu referendumu? LV. 31.08.2021.
https://lvportals.lv/viedokli/331821-vai-latvija-ir-iespejams-sarikot-iedzivotaju-inicietu-referen-
dumu-2021?fbclid=IwAR3AnKtRn4dHoM_QvMae3_8344txkn3eHMsJFEeCXPjmBrOEMUjIpBv
wxf]0

138 Balodis, R. (2021). Par tautas tiesibam un faktiskam iespéjam grozit Latvijas Republikas Satversmi.
Tiesibas un tiesiska vide mainigos apstaklos. No: Latvijas Universitates 79. starptautiskas zindt-
niskas konferences rakstu krajums. Riga: LU Akadémiskais apgads, 416—417. https://www.apgads.
lu.lv/fileadmin/user_upload/lu_portal/apgads/PDF/Juridiskas-konferences/JUZK-79-2021/
juzk.79.46_sBalodis.pdf

139 Ukrainas Konstitucionalas tiesas 2021. gada 14. jalija spriedums lieta Nr. 1-p/2021. Gov.ua. https:/
zakon.rada.gov.ua/laws/show/v001p710-21#Text

140 Ljetuvas Konstitucionalas tiesas 2006. gada 10. maija spriedums lieta Nr. 25/03, secinajuma
4. punkts.

141 Balodis, R. (2021). Pardomas Valsts valodas dienas gaidas. Telos. https://telos.lv/pardomas-valsts-
valodas-diena/
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pateicoties Valsts prezidenta Egila Levita iniciativai, par Vasts valodas dienu ir noteikts 15.
oktobris.!*? Iniciativas autora ieskata tiesi $is datums vislabak akcentés latviesu valodas
ka vienigas valsts valodas simbolisko un konstitucionalo vértibu Latvijas valsts iekarta,
ka ari vienlaikus stiprinas valodas pozicijas un veicinas modernas, atvértas latvietibas
koncepcijas iedzivinasanu, sekmés mazakumtautibu iesaisti.}*? Valsts valoda ir latviesu
nacijas saistosais elements. Tilts, kas saista iepriekséjas paaudzes ar nakamajam un arpus
Latvijas robezam dzivojosos, latvju tautai piederigos ar dzimtené dzivojosiem tautiesiem.
Tas, ka Latvija valsts valoda ir latviesu valoda, ir passaprotami, tomér vienmeér jaatceras,
ka ta nav davinata, bet izcinita nacionala vértiba, par kuru jaturpina bat modriem un
pastavigi jarapéjas. Priekslikums, pareizak, aicinajums, ko nesen izvirzija Valsts prezi-
dents Egils Levits, par atbildigo Ministru kabineta loceklu ikgadéju zinojumu Saeimas
sédeé par valsts valodas situaciju un iecerétajiem darbiem $aja joma ir atbalstams, tapat ka
doma, ka $im zinojumam par valsts valodas situaciju jaklast par nozimigu parlamentaras
diskusijas elementu, ta veicinot Saeimas iesaisti valsts valodas politikas formulésana un
sabiedribas lidzdalibu taja.}** Vai Saeima kartéjo reizi $o ierosinajumu, tapat ka daudzus
citus vértigus valsts prezidentu ierosinajumus, neatstas novarta, redzésim jau pavisam
driz — 2022. gada 15. oktobri, kas interesanta karta iekrit jau péc 14. Saeimas vélésanam.
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32. Satversmes komisijas 1922. gada 14. julija sédes protokols Nr. 77. https://tzpi.lu.lv/satversmes-
sapulces-komisijas-sezu-protokoli/

33. 6. Saeimas Izglitibas, kultras un zinatnes komisijas 1998. gada 25. augusta sédes protokols
Nr. 161. Saeimas arhivs.

34. 6. Saeimas Izglitibas, kultiiras un zinatnes komisijas 1998. gada 31. marta sédes protokols Nr. 132.
Saeimas arhivs.

35. 7. Saeimas Izglitibas, kultiras un zinatnes komisijas 1998. gada 31. marta sédes protokols Nr. 132.
Saeimas arhivs.

36. 7. Saeimas Izglitibas, kultaras un zinatnes komisijas 1999. gada 11. janvara sédes protokols Nr. 1.
Saeimas arhivs.

Stenogrammas

37. Latvijas Satversmes sapulces 4. sesijas 7. sédes 1921. gada 4. oktobri stenogramma. No: Latvijas
Satversmes sapulces stenogrammu izvilkums (1920—1922). Latvijas Republikas Satversmes pro-
jekta apspriesana un apstiprinasana. Riga: Tiesu namu agentura, 2006.

38. Latvijas Satversmes sapulces 4. sesijas 8. sédes 1921. gada 5. oktobri stenogramma. No: Latvijas
Satversmes sapulces stenogrammu izvilkums (1920—1922). Latvijas Republikas Satversmes pro-
jekta apspriesana un apstiprinasana. Riga: Tiesu namu agenttra, 2006.

39. Latvijas Satversmes sapulces 5. sesijas 34. sédes 1922. gada 5. aprili stenogramma. legits no:
https://tzpi.lu.lv/pirmais-neatkaribas-laiks/saeimas-stenogrammas/

40. Latvijas Republikas 3. Saeimas 2. sesijas 6. sédes 1929. gada 8. februari stenogramma.
https://tzpi.lu.lv/pirmais-neatkaribas-laiks/saeimas-stenogrammas/

41. Latvijas Republikas 3. Saeimas 8. sesijas 1. sédes 1931. gada 20. janvari stenogramma.
https://tzpi.lu.lv/pirmais-neatkaribas-laiks/saeimas-stenogrammas/

42. Latvijas Republikas 4. Saeimas 2. sesijas 2. sédes 1932. gada 23. februari stenogramma.
https://tzpi.lu.lv/pirmais-neatkaribas-laiks/saeimas-stenogrammas/

43. Latvijas Republikas Augstakas padomes 1992. gada 24. marta rita sédes stenogramma.
https://www.saeima.lv

44. Latvijas Republikas Augstakas padomes 1992. gada 24. marta vakara sédes stenogramma.
https://www.saeima.lv

45. Latvijas Republikas Augstakas padomes 1992. gada 31. marta rita sédes stenogramma.
https://www.saeima.lv

46. Latvijas Republikas 6. Saeimas pavasara sesijas 1997. gada 5. jinija sédes stenogramma.
https://www.saeima.lv

47. Latvijas Republikas 6. Saeimas pavasara sesijas 1998. gada 23. aprila sédes stenogramma.
https://www.saeima.lv

48. Latvijas Republikas 6. Saeimas pavasara sesijas 1998. gada 29. aprila sédes stenogramma.

https://www.saeima.lv
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49. Latvijas Republikas 7. Saeimas rudens sesijas 1999. gada 9. decembra sédes stenogramma.
https://www.saeima.lv

50. Latvijas Republikas 7. Saeimas ziemas sesijas 1999. gada 18. marta sédes stenogramma.
https://www.saeima.lv

51. Tautas padomes 4. sesijas 8. sédes 1919. gada 27. augusta stenogramma.

Sarakste

52. Amerikas Savienoto Valstu véstnieka L. Nepera 1998. gada 11. marta véstule 6. Saeimas prieks-
sedétajam A. Cepanim. Saeimas arhivs.

53. Amerikas Savienoto Valstu véstnieka L. Nepera 1998. gada 23. aprila véstule 6. Saeimas prieks-
seédétajam A. Cepanim. Saeimas arhivs.

54. Amerikas Savienoto Valstu véstnieka L. Nepera 1998. gada 23. aprila véstule Saeimas Izglitibas,
kultaras un zinatnes komisijas priek§sédétajam Dz. Abikim. Saeimas arhivs.

55. Eiropas Drosibas un sadarbibas organizacijas Augsta komisara nacionalo minoritasu biroja
1998. gada 23. marta atzinums par Latvijas Republikas Valsts valodas likuma projekta atbilstibu
Latvijas starptautiskajiem pienakumiem un saistibam. Saeimas arhivs.

56. Eiropas Drosibas un sadarbibas organizacijas augsta komisara nacionalo minoritasu jautajumos
Maksa van der Stula 1998. gada 14. augusta véstule Saeimas Izglitibas, kultaras un zinatnes
komisijas priek$sédétajam Dz Abikim. Saeimas arhivs.

57. Latvijas Republikas arlietu ministra I. Bérzina 1999. gada 29. oktobra véstule Nr. 33/230-7460
Saeimas Izglitibas, kultiras un zinatnes komisijas priek$sédétajam Dz. Abikim. Saeimas arhivs.

58. Latvijas Republikas Arlietu ministrijas valsts sekretara p. i. A. Vovera 1997. gada 25. septembra
véstule Nr. 42/682-60003 Saeimas Izglitibas, kultaras un zinatnes komisijas priekssédétajam
Dz. Abikim. Saeimas arhivs.

59. Latvijas Valsts prezidenta Egila Levita 2019. gada 1. oktobra véstule Nr. 212 Saeimas Cilvéktiesibu
un sabiedrisko lietu komisijai. Saeimas arhivs.
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Abstract

The aim of this article is to evaluate compliance of the legal regulation of
the Republic of Lithuania with the EU resolution on Covid-19 vaccines. The main goal
is to investigate the government implemented extraordinary legal measures to control
the pandemic situation in Lithuania by processing the goal of planned COVID-19 vac-
cination quantities and to evaluate their compliance with the EU resolution on COVID-19
vaccine. By using qualitative analysis of scientific literature and documents, statistical
data analysis, comparative method of legal acts analysis, the purpose to identify the pos-
sible consequences of inadequate legal regulation implementation, affecting observance
of human rights and fundamental freedoms, have been exceeded. The article aims to
indicate whether there are any unreasonable, over excessive, legal measures in Lithuanian
government decisions in trying to control the epidemic and distribution of vaccinations,
by implementing legal restrictions against non-vaccinated people. Also, whether legal
measures are objectively discriminatory and what the risks of such implementation are.
The goal of the research is to indicate the main imposing restrictions, such as non-provi-
sion of services, accessing them and getting free health services, not limiting employees
to continue their work without the vaccination certificate, not allowing customers in
supermarkets or restaurants etc., which causes certain differences between social groups,
allowing a reasonable doubt for discriminatory manifestations to be raised, therefore
indicating the violation of human rights and fundamental freedoms in the process.

Keywords: Lithuania, COVID-19, vaccination, restrictions on human rights.
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Introduction

On March 15, 2020, the beginning of a quarantine was announced for the first time
in Lithuania due to the outbreak of COVID-19 infectious disease. Therefore, Lithuanian
government adopted hasty decisions and ensured the duration of the quarantine regime
and the restrictions imposed by by-laws. Attempts to control the pandemic caused various
discussions both for violation of Lithuanian citizens human rights and freedoms and
for not complying with the unified legal acts adopted by the European Union during
the pandemic in order to control it.

It should be noted that the first signs of possible human rights violations were
observed among the disabled and other particularly sensitive social groups. Institutions for
the disabled, such as care homes, nursing homes, etc. were closed to control the pandemic;
relatives and other persons could not enter these institutions or visit their relatives; thus,
such restriction did not help to control the pandemic in these institutions either.

By analysing various cases and the ongoing vaccination of the Lithuanian popu-
lation, it is important to maintain a balance between restrictive legal measures and
protection of human rights and freedoms. Human rights violations were also raised
in the civil service when civil servants approached various law enforcement unions to
report possible violations due to their forced vaccination. Article 14 of the Convention
for the Protection of Human Rights and Fundamental Freedoms provides that the exer-
cise of the rights and freedoms recognised therein shall be without discrimination on
grounds of sex, race, colour, language, religion, political or other opinion, national or
social origin, membership of a national minority or property, birth or other grounds
(European Convention on Human Rights, 2010, No. 96-3016). Discrimination occurs
when a person is treated differently in the media or in the state without any objective
reason, when this has not previously caused any legal problems in assessing or the person
is vaccinated or not.

The article analyses the situation with human rights in Lithuania to determine
whether the government introduced compulsory vaccinations comply with a common
EU approach to vaccine security and vaccination campaigns. Deviations from obliga-
tions under the European Convention on Human Rights in the context of the COVID-19
pandemic were analysed not only by lawyers, doctors, politicians and scientists, but also
by people affected by the pandemic.

Implementation of Proper Legal Regulation
on COVID-19 Vaccines in Lithuania and Abroad

Analysis of political and legal decisions of other countries in the implementation of
the set vaccination goals have shown problems related to proper implementation according
to the EU observance of ethical principles which guarantees human rights and funda-
mental freedoms. According to Indrani G. and Rama B., “both science and public policies
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around vaccines are fraught with uncertainties and ethical concerns. The COVID-19
pandemic itself has been marked by uncertainties across multiple domains — nature
of the virus, alternative treatment options, clinical outcomes and prevention methods”
(Indrani & Rama, 2020).

Though, there are still no acceptable and adequate scientific and legal imple-
mentations to be constituted in most countries. Therefore, under the circumstances
and the need for vaccines to stop the spread of pandemic, almost all countries started
their vaccination process without researching further implications of the vaccine due
to the seriousness of the extreme situation. The scientific community as well as entire
population have raised reasonable concerns for safety of vaccines, availability, and equality
problems, as well as accountability of distribution costs.

The vaccination process and implementation of legal regulation in this matter raises
a lot of uncertainties in Lithuania — questions of financing the vaccines, effectiveness
of those, considering that new virus strains have been detected and remaining active
despite vaccination, as well as probable side effects of the vaccines, and the legality of
implementation of legal restrictions for non-vaccinated people to maintain and obtain
their human rights.

Therefore, there are various discussions considering implementation of massive
vaccination taking into account emergency measures which have an impact on funda-
mental human rights (European Union Agency for Fundamental Rights, 2021). It has
affected all human rights and allowed governments to impose restrictions. Thus, the ques-
tion still remains who will ensure that granting Lithuanian government extraordinary
decision-making power will not go beyond the necessary measures to protect human
well-being, and there will be no excessive restriction in the field of freedom of movement,
the right to access goods and services or the right to work and conduct business.

Legal and Ethical Aspects of COVID-19 Vaccination
in Context of Lithuanian Legislation

On January 19, 2021, the European Commission adopted a communication, calling
on Member States to step up the use of vaccines across the EU. The goal indicated that
until 2021 at least 80 % of vaccines should be use for vaccination in every Member State
by the end of March. This would concern people over the age of 80 and at least 80 % of
health and social care professionals (Communication from the Commission Temporary
Framework for State aid measures to support the economy in the current COVID-19 out-
break, 2020). Until 2021, Member States should have vaccinated at least 70 % of the adult
population by summer. Therefore, during the five months of vaccination, 988.5 thousand
people were vaccinated against coronavirus with one or two doses of the vaccine, which
constitutes 35 % of the Lithuanian population. According to the data of the first week
of August, 46.55% were vaccinated in Lithuania, of the entire population of Lithuania
(Lithuanian department of statistics, 2021).
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As it can be seen from the mentioned figures, Lithuania is not reaching the set limit
by the European Union. Four manufacturers of vaccines against COVID-19 were approved
in Lithuania and still are in use: Vaxzevria (formerly AstraZeneca), Pfizer-BioNTech,
Moderna, Johnson & Johnson (On Approval of the Description of the Procedure for
Organising Vaccination of the Population with COVID-19 Disease (Coronavirus Infection)
Vaccine with State Budget Funds, 2021). This procedure provides full course of vacci-
nation, facilities to implement it, and priority groups of persons who have priority for
vaccination. It should be noted that throughout the pandemic period, Lithuanian legal
framework did not adopt a single special COVID law which was implemented in other
countries. Lithuania has limited itself to introducing many by-laws and updating the Law
on the Prevention and Control of Communicable Diseases of the Republic of Lithuania
(Republic of Lithuania Law On Prevention and Control of Communicable Diseases of
Humans, 2001, current wording as of March 26, 2021).

In order to scrutinise the limitations of the situation of COVID-19 in Lithuania, it is
necessary to review several amendments introduced by the Government of the Republic of
Lithuania regarding the declaration of an emergency situation. The approved Resolution
No. 152 “On the Amendment of the State Emergency Declaration” indicated which con-
tact services, commercial and non-commercial cultural, entertainment, sporting events,
celebrations, fairs, festivals or other temporary gatherings of people in a public place for
a certain period of time meet the criteria set by the Government. The criteria stated that
individuals must have received one of the mentioned vaccines for coronavirus infection;
they may have had a history of disease of coronavirus infection; may have received a posi-
tive (less than 60 days ago) anti-S, anti-S1 or anti-RBD IgG antibodies to SARS-CoV-2)
quantitative or semi-quantitative serological immunological test, unless the serological
test is performed after vaccination; a person who has tested negative for a COVID-19 test
has been subjected to a SARS-CoV-2 PCR test not earlier than 48 hours (from the time of
sampling). Therefore, the Emergency State Operations Manual of the Ministry of Health
of the Republic of Lithuania set out new requirements which have to be implemented
since September 13, 2021, restricting the control of non-compliant individuals (i.e., unvac-
cinated or lacking any of the test results listed above).

Institutions are obliged to constantly control and supervise, report on compli-
ance with restrictions when all contact services and economic activities are carried out
and events are organised (except for established exceptions) only for persons who meet
the criteria of the Opportunity Passport (The Emergency State Operations Manual of
the Ministry of Health of the Republic of Lithuania, 2020). This new regulation stipulates
that people who do not have a passport or do not meet the criteria will not be able to visit
and shop in stores with an area of less than 1,500 square meters, in stores with separate
entrance. Also, such non-immune people will not be able to visit beauty salons, catering
establishments, entertainment venues, events, except for outdoor events with a maximum
of 500 participants. There is also a new restriction that in addition to the passport in
Lithuania, visits to veterinary services, museum expositions and exhibitions are shortened,
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libraries can be visited only for the purpose of collecting and returning books, contact
must last no longer than 15 minutes.

These discriminatory aspects are not in line with the principles of international law
in the assessment of the EU’s recommendations stated in the EU resolution on COVID-19
vaccines. It should be noted that one aspect of the discriminatory legal framework con-
cerns the reimbursement of COVID-19. This raises a number of questions, for example,
the legal regulation considering foreigners who will be able to receive treatment from
the state treasury, while Lithuanian citizens who do not meet the above requirements
will not be reimbursed for treatment with COVID-19. Therefore, in the 2021 report of
the Director of the State Health Insurance Fund under the Ministry of Health on August
17 order No. 1K-241, which replaces the June 30, 2005 order No. 1K-81 “On Isolation
of Personal Health Care Services and Services Provided in Health Programs Paid from
the Budget of the Compulsory Health Insurance Fund”, in which one of the classifica-
tions is on services paid from state funds to foreigners illegally crossing the state border
of the Republic of Lithuania due to COVID-19 sickness service (Director of the State
Health Insurance Fund under the Ministry of Health on Isolation of Personal Health
Care Services and Services Provided in Health Programs Paid from the Budget of
the Compulsory Health Insurance Fund, 2017).

However, the next decision conducted on June 29, 2021 order No. V-1493 “On
the Procedure for Organising a COVID-19 Disease (Coronavirus Infection) Vaccine
Acquired from the State Budget for Vaccination of the Population” provides a target group
to which compulsory health insurance must be provided from the state budget — only
such citizens of the Member States and their family members who have come to reside
in the Republic of Lithuania for more than 3 months in the six-months period and have
acquired the right of residence in the Republic of Lithuania, foreign citizens and stateless
persons who have been issued a document granting the right of residence in the Republic
of Lithuania, upon arrival to live in the Republic of Lithuania, persons who have been
issued a national visa, persons accredited and residing in Lithuania and other persons. It
should be noted that based on the submitted by-laws, manifestations of discrimination
can be seen because the introduction of the opportunity passport requirement, which
is obtained only after vaccination or re-vaccination with COVID-19, will prevent non-
compliant people from receiving relevant services.

It must be stated that the resolution of the European Union always emphasises
that the duty of the state to ensure the freedom of choice of a person; however, after
the introduction of certain by-laws, such freedom of choice may be discriminated against
in Lithuania. The resolution of the European Union also emphasises that the state must
clearly inform citizens of its country that they can choose to be vaccinated or not,
while doubts remain as to whether these requirements are ensured and implemented
in Lithuania. Lithuanian government is trying to control the epidemic and increase
vaccination rate by implementing some legal restriction against non-vaccinated is not
a discriminatory but a legal regulation that will impose restrictions such as non-provision
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of services, access to shops and getting free health services, causes certain differences
between social groups, allows a reasonable opinion to be formed about discriminatory
manifestations indicating violation of human rights.

In order to scrutinise the limitations of the situation of COVID-19 in Lithuania, it is
necessary to review several amendments introduced by the Government of the Republic
of Lithuania regarding the declaration of an emergency situation, mention should be made
of Resolution No. 152 “On the Amendment of the State Emergency Declaration”, which
provides for contact services, commercial and non-commercial cultural, entertainment,
sporting events, celebrations, fairs, festivals or other temporary gatherings of people in
a public place for a certain period of time to meet the criteria set by the Government.
The criteria state that individuals must have received one of the stated vaccines for
COVID-19 (coronavirus infection); they may have had a history of COVID-19 disease
(coronavirus infection); have received a positive (less than 60 days ago) anti-S, anti-S1
or anti-RBD IgG antibodies to SARS-CoV-2) quantitative or semi-quantitative sero-
logical immunological test, unless the serological test is performed after vaccination
COVID-19 disease (coronavirus infection) vaccine; a person who has tested negative
for a COVID-19 test has been subjected to a SARS-CoV-2 PCR test not earlier than 48
hours (from the time of sampling).

The State-level Emergency State Operations Manual of the Ministry of Health of
the Republic of Lithuania sets out new requirements that will apply from September 13,
2021 (Emergency State Operations Manual of the Ministry of Health of the Republic
of Lithuania, 2020) restricting control of non-compliant individuals (i.e., unvaccinated
or lacking test results listed above). Institutions are obliged to constantly control
and supervise, report on compliance with restrictions when all contact services and
economic activities are carried out and events are organised (except for established
exceptions) only for persons who meet the criteria of the Opportunity Passport. This
new regulation stipulates that people who do not have a passport or do not meet
the criteria will not be able to visit and shop in stores with an area of less than 1,500
square meters, in stores with separate entrance. Also, such non-immune people will not
be able to visit beauty salons, catering establishments, entertainment venues, events,
except for outdoor events with a maximum of 500 participants. There is also a new
restriction that in addition to the passport in Lithuania, visits to veterinary services,
museum expositions and exhibitions are shortened, libraries can be visited only for
the purpose of collecting and returning books, contact must be kept under 15 minutes.
These discriminatory aspects are not in line with the principles of international law in
the assessment of the EU’s recommendations stated in the EU resolution on COVID-19
vaccines (Council of Europe “Covid-19 vaccines: ethical, legal and practical considera-
tions” Resolution 2361, 2021).

It should be noted that one aspect of the discriminatory legal framework concerns
reimbursement of COVID-19. This raises several questions, as the legal regulation on
this issue stipulates those foreigners will be able to receive treatment from the state
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treasury, while Lithuanian citizens who do not meet the above requirements will not
be reimbursed for treatment with Covid-19. This is noted in the August 17, 2021 report
of the Director of the State Health Insurance Fund under the Ministry of Health, order
No. 1K-241, which replaces the June 30, 2005 order No. 1K-81 “On Isolation of Personal
Health Care Services and Services Provided in Health Programs Paid from the Budget of
the Compulsory Health Insurance Fund”, in which one of the classifications is on services
paid from state funds to foreigners illegally crossing the state border of the Republic of
Lithuania due to COVID-19 sickness service.

However, in the next June 29, 2021 order No. V-1493 “On the Procedure for
Organising a COVID-19 Disease (Coronavirus Infection) Vaccine Acquired from the State
Budget for Vaccination of the Population” provides a target group to which compul-
sory health insurance must be provided from the state budget — only such citizens of
the Member States and their family who have come to reside in the Republic of Lithuania
for more than 3 months within the period of six months and have acquired the right of
residence in the Republic of Lithuania, foreign citizens and stateless persons who have
been issued a document granting the right of residence in the Republic of Lithuania, upon
arrival to live in the Republic of Lithuania, persons who have been issued a national visa,
persons accredited and residing in Lithuania and other persons.

It should be noted that based on the submitted by-laws, manifestations of dis-
crimination can be seen, because the introduction of the opportunity passport require-
ment, which is obtained only after vaccination or re-vaccination with COVID-19, will
prevent non-compliant people from receiving relevant services, which can be considered
discrimination, as well as the formation of appropriate negative attitudes towards them,
both through media and in society.

It must be stated that the resolution of the European Union emphasises the duty
of the state to ensure the freedom of choice of a person; however, after the introduction
of certain by-laws, in Lithuania such freedom of choice may be discriminated against.
The resolution of the European Union also emphasises that the state must clearly inform
its citizens to freely choose to be vaccinated or not, while doubts remain as to whether
these requirements are ensured and implemented in Lithuania. Lithuanian government
is trying to control the epidemic and increase the vaccination rate by implementing some
legal restrictions against the non-vaccinated, which is not considered discriminatory but
a legal regulation that will impose restrictions such as non-provision of services, access
to shops and getting free health services, causing certain differences between social
groups, allowing a reasonable opinion to be formed about discriminatory manifestations
indicating violation of human rights.

Rateesh Sareen notes that “adverse reaction to vaccines have been reported from
various countries with scepticism about their efficacy and safety as the vaccines has been
developed in short time with limited availability of data on safety and efficacy” (Sareen,
2021). The same worries occurred in Lithuania as well. There is reasonable doubt for the not
cleared vaccines and the not completed process of clinical trials. It should take a lot of years
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to develop a vaccine for other diseases; therefore, in currently COVIDd-19 vaccines are
likely created by demand and supply proportions raising the question of safety and benefit
to all humanity if the outcomes in several years after vaccination will arise.

The question is raised of who will take responsibility in this case and who will be
responsible for spending unreasonable sums of money for a vaccine which has untreatable
side effects or will not be effective after other virus strains attack. Sareen indicates that

“justice refers to ethical obligation to treat each person in accordance with what is morally
right and proper and to give each person what is due to him or her. We are well aware that
in clinical trials patients are subjected to untested new treatment and are expressed to
unknown risks. The guidelines make it mandatory to obtain free and informed consent
by participants. Free consent is the one that is not being procured by fraud, misrepre-
sentation or coercion” (Sareen, 2021).

Therefore, who will ensure that informed consent will be provided properly to each
and every person, informing the participant of negative reaction, effects of vaccine and
probable risks. Sareen raises a reasonable question which is relevant in Lithuania as well
whether the self-interest of political governance of the country for effective COVID-19
control could make them persuasive.

It should be noted that the analysis of the European Union resolution indicates
that the state must disseminate clear information on safety of vaccines and possible side
effects on human health. According to Debbie Porteous

“If the patient is on anticoagulants, they need to be advised of the risk of haematoma and
the vaccinator should take care to apply pressure after vaccination. Previous allergic reac-
tions including anaphylaxis may result in a different vaccine being selected or the admin-
istration being delayed. Before giving a COVID-19 vaccine, vaccinators must ensure that
they have obtained informed consent from the patient or that a best interest decision
has been made if the patient does not have mental capacity at the time of vaccination.
To be able to consent to vaccination, the vaccinee should receive an explanation of the
treatment and its benefits and risks, ideally verbally from a clinician.” (Porteus, 2021)

Thus, the European Commission states that the Commission will promote
the COVID-19 vaccine as a global public good. The question arises as to whether the cur-
rent vaccine is already a common good. Currently, there are no long-term research indi-
cating side effects, fertility or birth rates in healthy children; in case side effects appear,
it is questionable whether the vaccine will still be considered a common good and who
will then take responsibility — the European Commission, pharmaceutical companies or
the countries themselves that already have implemented the vaccination process to ensure
the common good. Under the signed agreements, Member States are required to procure
specific doses of vaccines according to a set schedule, assuring Pfizer, for example, that it
will irrevocably and unconditionally comply with the terms of this Agreement, including
liability for damages, which again raises the question whether this can be considered
an appropriate way to achieve the common good.

According to the Action brought on 19 May, 2021 against the European Commission,
the applicants, Heidi Amort (Jenesien, Italy) and 22 other applicants, represented by
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R. Holzeisen, a lawyer, brought actions for annulment of the contested implementing
decision, its amendments and additions, in relation to the action of 11 March, 2021.
The European Commission Implementing Decision C (2021) 1763 grants a conditional
marketing authorisation pursuant to Regulation (EC) No. 726/2004 of the European
Parliament and of the Council for the medicinal product for human use “COVID-19
Vaccine Janssen — COVID-19 Vaccine (Ad26.COV2-S [recombinant])” (Case T-267/21,
2021). The action is based on the ground that the contested implementing decision infringes
Article 2 (1) and (2) of Regulation (EC) No. 507/20061. According to the applicants, it has
been scientifically proven that the worldwide scaremongering about the allegedly high
mortality rate associated with SARS-CoV-2 infection is unfounded. Moreover, the WTO
and the EU have incorrectly identified the critical situation as a public health risk.

Second plea in law alleging that the contested implementing decision infringes
Article 4 of Regulation (EC) No. 507/2006 in that the balance between the risks and
benefits of the medicinal product as referred to in Article 1 (28a) of Directive 2001/83/
EC2 has not been established; and the condition in Article 4 (1) (b) of Regulation (EC)
No. 507/2006 is not satisfied, as it appears that the applicant will not be able to provide
complete clinical data. The application states that the condition in Article 4 (1) (c) of
Regulation (EC) No. 507/2006 is not fulfilled, as the needs of persons for whom there
are no suitable medicines will not be met, and that the condition in Article 4 (1) (d) of
Regulation (EC) No. 507/2006 is not fulfilled.

The other plea in law alleges infringement of Regulation (EC) No. 1394/20073,
Directive 2001/83/EC and Regulation (EC) No. 726/20044, as well as a grave breach of
Articles 168 and 169 TFEU and Articles 3, 35 and 38 of the EU Charter. As the decision is
pending, but it can be expected that many more similar statements on the above grounds
may be made, the validity of the decisions and their compliance with fundamental prin-
ciples and international law should be considered before making relevant decisions in
relation to the Covid pandemic.

According to the New York Times,

“Pfizer-BioNTech and Moderna both increased the price of their coronavirus vaccines in
their latest contracts with the European Union. [...] Clément Beaune, did not specify the
exact rises in price. But as the more contagious Delta variant continues to spread across
the continent, he said that the increases were justified [...]. His comments followed an
article in the Financial Times on Sunday that said the price for a Pfizer-BioNTech shot
had risen to $ 23 from about $ 18.50 in the contracts, and that Moderna’s had risen to
$ 25.50, up from $22.60.” (Pronczuk & Gallois, 2021)

All these solutions would be appropriate if we assume that the COVID-19 pandemic
will continue for at least another three years, during which time people should be vac-
cinated with the vaccine at least eight times, even though a third dose is not currently
registered in Pfizer indications. Considering that the vaccines currently in use only have
a conditional registration granted by the European Medicines Agency under exceptional,
pandemic conditions, implemented under a special legal regime in force in country, it can
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be stated that, depending on the situation and the measures adopted, until the vaccine
is developed and registered, Lithuania and other EU Member States which have signed
agreements with pharmaceutical companies, will have to maintain special legal regime,
to proceed with the use of the vaccines.

Therefore, there is a direct link between the obligation to use these vaccines and
the need for quarantine or other special legal regimes in the Member States that restrict
human rights and other constitutional values. Such redemption of vaccine doses in
the future is potentially contrary to implementation of the principles of international
law and could turn the European Union and its Member States into hostages of phar-
maceutical companies for at least a few years with no possibilities to withdraw from
the signed contracts or liability for possible harm to human health from developed vac-
cines. The extent of the restriction of human rights and freedoms must be objectively
assessed and weighed against the relevant limits of the constitutional principle of pro-
portionality in the rule of law, in accordance with applicable law, assessing the possible
consequences. As long as there are no science-based, adequate measures without isola-
tion, vaccinations or masks to protect society from the spread of the pandemic, all these
restrictions are justified, but if vaccinated and non-vaccinated people are restricted to
access free medical care when contributions to the compulsory social insurance fund
are paid, it is not considered an appropriate legal regulation because it violates a per-
son’s constitutional rights and restricts freedoms inappropriately. In the analysed case,
it is necessary to properly identify what a legal public greater good really is and weigh
the chosen means to achieve and ensure it.

Opinions often differ on the purchase and use of pharmaceuticals and vaccines
and their positive impact on pandemic management. In one case, multinational phar-
maceutical companies, supplying vaccines to the Member States of the European Union,
have legitimate safeguarding of the common good. As the virus has already identified
strains in which the vaccines ordered do not work or at least do not work as effectively,
there is reasonable doubt that ordering large quantities of vaccines and justifying such
costs in the general interest is unclear or will be guaranteed.

According to the results of investigation of Abas Khan and Mohd Sarwar Mir,
the main problem of refusal to vaccinate were addressed to “concerned about the side
effects (40 %), safety and lack of information regarding the vaccine (20 %). Some were
not willing to accept vaccination due to religious (8.8 %) and cultural (4.8 %) reasons,
belief in traditional remedies (3 %) and fear of injection (16.1 %)” (Khan & Sarwar, 2021).
All the stated reasons, unlike in Lithuania, were subjective, not based on political deci-
sions, threatening to deprive unvaccinated persons of certain rights, or additional costs
related to medical expenses, testing and other measures restricting pressure affecting
and influencing the freedom of choice.

Analysing the situation in Africa, the reasons for resistance to be vaccinated were
the concerns that the vaccines were too new and there were worries about possible side
effects; concerns have been extensively documented in studies on COVID-19 vaccine
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acceptance in other settings and the vaccine hesitancy literature more broadly (Khan,
Sarwar, 2021). These apprehensions may, however, be heightened for COVID-19 vaccines
due to the unprecedented speed at which they were developed and approved as well as
their novelty. The latter has indeed been the case for other new vaccines, to cure other
diseases.

Thus, the research of Sara Cooper, Heidi van Rooyen and Charles Shey Wiysonge
have identified several main problems for the implementation of the foreseen goals of
vaccination. Political decision making was the most influenced factor for “not trusting
the government’s capability in ensuring that the vaccine is safe and effective, and believing
that politics played too much of a role in the vaccine development process, accounted for
14% and 8 % of the total reasons for not wanting to get COVID-19 vaccination respec-
tively” (Cooper et al., 2021). It should be noted that there is no denying that measures
are worthwhile, but legal implementation of vaccination process must respect the EU
rules indicating that everyone is free to choose whether or not to be vaccinated not only
because of their state of health, but also since this choice should not discriminate against
anyone in the same way as freedom of choice neither in political, economic nor legal
matter with no pressure applied.

Nevertheless, provisions of the resolution are not compliable in the Lithuanian
legislation, which imposes mandatory reimbursement of medical expenses for COVID
and non-vaccinated persons to be treated, or a compulsory 7-day check of SARS-CoV-2
test at one’s own expense to get accepted to work, or failure to provide appropriate
services without providing proof of completed vaccination even if there is a case of
naturally obtained immunity or personal reasons not to vaccinate. It should be noted
that utilitarianism alone cannot be relied upon to restrict human rights, which must be
based on the constitutional principle of proportionality, encompassing all components
of the content and restriction of human rights. Thus, when testing people who cannot be
vaccinated due to their health condition or other objective reasons, even simply because
they do not want to be vaccinated (which the EU resolution must ensure without dis-
crimination without pressure), their tests must be paid for by all taxpayers. In this case,
ensuring appropriate free treatment in medical institutions.

It should be noted that Robert Bohm’s research results indicated that the introduc-
tion of partially compulsory vaccination and its externality effects on voluntary vacci-
nation have significant importance (Bohm, 2016). Thus, factors that reduce freedom of
choice may decrease motivation and lead to a counterproductive psychological response
to voluntary vaccination. The study showed that forced vaccination increased people’s
anger levels, i.e., negative attitudes towards vaccination, whereas voluntary vaccination
did not. These results should be considered before combining legal legislation mecha-
nism, which is based on restriction, penalties and creating an emotional fare of society.
This resulted a 39 % reduction in vaccination demand during the second voluntary vac-
cination (reactivity). Taking into consideration that this negative effect was particularly
pronounced in those who were reluctant to vaccinate from the beginning, there could
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be a threat for public hesitation increase due to harms of compulsory vaccination. Thus,
introduction of compulsory vaccination may have a detrimental effect when compared
to voluntary vaccination.

Analysis of the results of Martins and Teixeira article also indicated that the factors
which reduce freedom of choice can affect motivation and lead to a counter-psychological
reaction to voluntary vaccination (Martins & Teixeira, 2020). In the study, the authors
identified that forced vaccination increased people’s anger levels, as well as negative
attitudes towards vaccination, whereas voluntary vaccination did not. The data from
the experiment showed that this has a particular effect (increased anger) on people who
were reluctant or hesitant to vaccinate. Thus, introduction of compulsory vaccination
may have a detrimental effect when contrasted to voluntary vaccination.

It should be mentioned that before changing the legal legislation or creating it to
the benefit of greater good for vaccination implementation, the historical data analysis
is required as well. Historical research data suggests historical fact analysis comparing
Brazil as a country in 1904 when it implemented compulsory vaccination against smallpox
(Giubilini & Alberto, 2020). Only those who had been vaccinated were allowed to enter
employment contracts, obtain travel documents, study, enrol in universities, etc. This
compulsory vaccination showed that, even with the rising number of smallpox cases in
Rio de Janeiro, some of the population still rejected the vaccination, spreading rumours
and causing a backlash, because forced vaccination provokes anger among the population
rather than encouraging them to get vaccinated in the first place. In this case, historical
facts show that the smallpox epidemic was not contained by forced vaccination, but rather
by a counterproductive approach that the Brazilian government had to abandon. It was only
later, as the epidemic intensified that people voluntarily vaccinated themselves. Therefore,
Lithuania could follow the experience of such counties and take into consideration the ways
of managing the pandemic situation without legally forcing, using restriction to non-
vaccinated people, not to get some services or other benefits.

The above-mentioned research indicates the analogy and parallel of situation with
vaccination and taxation policy. According to the author’s opinion, refusal to vaccinate
could be compared with tax evasion. It is argued that compulsory vaccination is with-
holding of valuable social goods or services from families who choose not to vaccinate
their children for non-medical reasons. However, there are also reasons that justify a legal
rather than merely moral obligation to pay taxes; when public and collective goods have
an important function in maintenance of society, it is legitimate to require individuals in
the community to fulfil their moral obligations. Paying taxes to finance these goods is not
only an immoral obligation but it should also be, as indeed it usually is, a legal obligation.
With the exception of certain liberal circles, the idea that it is legitimate to legally require
people to pay taxes, at least those needed to fund “supposedly useful” fairly widespread
goods and are regarded as indisputable. Harm to others and benefit to others are moral
reasons for adopting certain behaviours; thus, in current case, they justify a collective
moral responsibility to grasp herd immunity. The moral duty to vaccinate should become
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a legal obligation, still argued that compulsory vaccination cannot be made on the basis
of harm to others alone. Instead, compulsory vaccination is reinforced by considerations
of justice. Therefore, it could be noted that refusing a vaccine is morally tantamount to
tax evasion and could be legally treated as tax evasion. The author believes that it should
be illegal not to vaccinate unless there are medical reasons for not doing so.

Thus, the comparison and analogy have its adequate insights. The previous research
indicating non effectiveness of compulsory vaccination should be considered; taxation
system and health, life, and interests of society, as well as expenses of buying vaccines
have differences in the sphere and severity of the situation; therefore, could be applied as
analogy creating reasonable doubt of the efficacy of compulsory tax burden.

Analysis of ethical and legal issues related to the implementation of vaccination in
other countries have shown that it is not only Lithuania having difficulties in ensuring
proper implementation of legal regulations that would not violate human rights and
freedom to make decisions related to health. There are other problems and risks to be
examined before proceeding with the global vaccination, as stated in the article “Pregnant
women are at higher risk of severe COVID-19 disease with an associated risk of pre-term
birth. Clinical trial data is insufficient currently to assess safety and efficacy of COVID-19
vaccinations in pregnant women, or indeed to recommend routine use in pregnancy”.
Thus, vaccination could be equally presumed to be unsafe for solid individuals as well,
similarly to the research based on safety of vaccination for expectant women since current
researches are is still ongoing. Before implementing legal instruments for ensuring high
rate of vaccination in the country, it should be considered whether it will have an influ-
ence on a person’s individual decision making with no pressure or risk to be discriminated
for their decision, restricted to use of their rights, or being influenced by economical
encumbrance which could be conditioned due to their self-determination.

At the EU level, civil liability of a producer of immunological medicinal products
is defined by the Directive the approximation of the laws, regulations and administrative
provisions of the Member States concerning liability for defective products (hereinafter
in the text: Directive 85/374), which establishes a specific system of producer liability
for defective products. One of the prerequisites for producer liability is a product defect,
which is determined by evaluation of the consumer expectations of the product based
on the safety approach (Article 6 of Directive 85/374). The effect of a drug is inseparable
from physiological properties of the consumer, and side effects are the result of interac-
tion of the drug with the chemical processes in the human body. Therefore, the same
drug can have different effects on individual consumers with a variety of possible side
effects and levels of harm associated with those risks.

It is also important to keep in mind that a medicinal product itself, as a particular
product, is always characterised by complexity and intricacy, which distinguishes it
from any conventional products used by the consumer. A consumer without expert
knowledge will objectively not have an opportunity to determine whether a particular
medicinal product could be considered defective and therefore would not be able to make
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areasonable assessment of the safety they are entitled to expect in relation to a particular
medicinal product. In these circumstances, it is assumed that the basis of consumer
expectations for medicinal products (including vaccines) should be different from that
for other products (Kisielyté-Reches, 2021).

Conclusions

For Lithuania to properly implement the vaccination process, ensuring proper
implementation of human rights and freedoms, it is necessary to use the Constitution
and the fundamental constitutional values such as the rule of law, democracy and
protection of human rights and fundamental freedoms. It should be noted, that deci-
sions on the purchase of vaccines must comply with the principles of openness and
transparency, organising consultations with the population, medical personnel, legal
representatives and scientists rather than operating and implementing a one-sided deci-
sion made by the government authorities. The treatment method and all precautions
chosen must be influenced by coercive political methods, but on the basis of a reason-
able scientific factual finding through the medium which practises and works according
to the principle of neutrality. The implemented measures should ensure compliance
with the norms established by the Constitution of the Republic of Lithuania, European
Human Rights and Fundamental Freedoms convention, EU resolution on COVID-19,
which oblige to protect the rights, fundamental freedoms, non-discrimination of their
choice, ensuring proper information before obtaining the consent of a duly informed
person. As long as there are no adequate measures without isolation, vaccinations or
masks to protect society from the spread of the pandemic, all these restrictions are
justified. However, in the case of vaccinated and non-vaccinated people segregation, by
using restriction to use their rights to free medical care, receiving services, ensuring
employment, the legal regulation considered must be compliant with the EU legal
regulations, and cannot be justified for the violation of a person’s constitutional rights
and restriction of freedoms.

Historical research data indicates that the implemented compulsory vaccina-
tion against smallpox by using restrictions such as entering employment contracts,
obtaining travel documents, studying, enrolling in universities, does not help to contain
the pandemic situation. Forced vaccination could have a counterproductive approach for
seeking the goal to manage the pandemic. The factors which reduce freedom of choice
may decrease the motivation and lead to a counterproductive psychological response to
voluntary vaccination. The study showed that forced vaccination increases people’s anger
levels, forms negative attitudes towards vaccination; voluntary vaccination, however,
does not. Thus, the results should be considered before implementing legal restriction
into legislation of Lithuania, based on restriction, penalties and creating an emotional
fare of society. A negative effect could be particularly pronounced in those who are
reluctant to vaccinate, there could be a threat for public hesitation increase, due to harms
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of compulsory vaccination, leading to the danger that implementation of compulsory
vaccination may have a detrimental effect.

The Action brought against European Commission for annulment of the contested
implementing decision, its amendments, and additions relating to them being scientifi-
cally proven that the worldwide scaremongering about the allegedly high mortality rate
associated with SARS-CoV-2 infection is unfounded. Moreover, the European Union has
incorrectly identified the critical situation as a public health risk, alleging that the con-
tested implementation of decision infringes the balance between the risks and benefits
of the medicinal product, which has not been established according to the legislation
of the European Union. The application states that the condition in Regulation is not
fulfilled, as the needs of persons for whom there are no suitable medicines will not
be met, and that infringement of Regulations and Directives breach the EU legislation
provisions. Thus, decision is pending, but it can be expected that more statements on
the above grounds could be presented in the future. Therefore, validity of national legal
decisions and their compliance with fundamental principles and international law should
be evaluated before implementation of such decisions.

Therefore, in one way, on acting on behalf of legitimate cause, to achieve
the addressed vaccination goals by ensuring the control of epidemic using the imple-
mentation of approved legal restriction against non-vaccinated persons could be not
considered as a sure case of discrimination. Legal regulation, which will impose restric-
tions such as non-provision of services, access to supermarkets, medical institution, work
place, or getting free health services, causes certain differences between social groups, and
allows for a reasonable argument considering discriminatory manifestations, indicating
violation of human rights and freedoms to choose with no pressure involved, which
mismatches the compliance with the EU resolution on COVID-19 vaccines.
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Abstract

The author has set two main objectives researching the topic concerning the influ-
ence of the COVID-19 pandemic to the insolvency proceedings; the first one being
identification how the scope of prohibitions and restrictions impact insolvency pro-
ceedings (in particular — legal entities), while the second concerns determining legal
and financial instruments that have been implemented on national level, influencing
solvency and insolvency proceedings policy during the emergency period.

Using analytical and descriptive methods, normative acts and political plan-
ning documents have been studied. The historical method provides insight into evolu-
tion and development of regulatory frameworks. The comparative method has been
applied by comparing the scope of legal and financial instruments on national level in
the sphere of management and suppression of consequences of the spread of COVID-19
infection.

Conducting the research, the author has aimed to establish specifics of crisis man-
agement legislation on both executive and parliamentary powers levels, and relationships
with the specific legal framework in the field of insolvency proceedings. State, declaring
the emergency state, invented scope of prohibitions and restrictions on the one hand,
and promoted targeted financial and legal assistance on the other. The extent of bar-
gaining was balanced with support mechanisms also in the sphere of insolvency of legal
entities, highlighting clear and predictable insolvency policy. Targeted restrictions on
prohibitions for creditors for submission of an application for insolvency proceedings
of a legal person were synchronised with both periods of declaration of the emergency


https://orcid.org/0000-0002-3680-0697
mailto:valdis@zab.lv
https://doi.org/10.25143/socr.21.2021.3.070-081

S OC RATE S RSU elektroniskais juridisko zinatnisko rakstu zurnals 2021, NR. 3 (21)

Valdis Savickis. Maksatnespéjas process Covid-19 pandémijas éna

state. A more precise and extended regulation concerning submission of an application
for insolvency proceedings of a legal person were invented after the second period of
emergency state lasting until 1 March 2021.

Scope of legal and financial instruments, invented on both pandemic periods (Year
2020 Fall and Autumn), in majority of cases were of the same nature, but with a different
perspective of implementation and availability. In this particular segment of support
mechanisms are evolutionary, inventing more flexible and accessible instruments of
pandemic recovery funds.

Keywords: insolvency, COVID-19, state of emergency, prohibition, legal entities.

levads

Pamatojoties uz Pasaules Veselibas organizacijas (turpmak — PVO) generaldi-
rektora pazinojumu 2020. gada 11. marta un PVO novértéjumu, Covid-19 infekcijas
izplatisanas tika raksturota ka pandémija, un atbilstosi PVO Situacijas zinojumam Nr. 51
(Coronavirus disease 2019 (Covid-19) Situation Report — 51, 2020) valstim bija izpla-
titi ieteikumi pandémijas ierobezosanai. Atbilstosa un likumsakariga bija ari Latvijas
Republikas valdibas — Ministru kabineta (turpmak — MK) - riciba. MK péc arkartas
sédes 2020. gada 12. marta izdeva rikojumu Nr. 103 “Par arkartéjas situacijas izsludi-
nasanuw’, ar kuru visa valsts teritorija izsludinaja arkartéjo situaciju no lémuma pie-
nemsanas briza lidz 2020. gada 14. aprilim, lai ierobeZotu Covid-19 izplatibu arkartéjas
situacijas laika (Par arkartéjas situacijas izsludinasanu: MK rikojums Nr. 103, 2020).
Epidemiologiskajai situacijai neuzlabojoties, arkartéjas situacijas termins$ tika pagarinats
lidz 2020. gada 9. junijam (Grozijumi Ministru kabineta 2020. gada 12. marta rikojuma
Nr. 103 “Par arkartéjas situacijas izsludinasanu”, 2020). Savukart, situacijai stabilizéjoties,
ikdienas darba rezims un visparéja tiesiska kartiba. Tacu vajadziba péc skaidriem un
pardomatiem atbalsta mehanismiem saglabajas ari $aja diezgan nosacitaja ekonomiskas
darbibas turpinasanas rezima, proti, péc arkartéjas situacijas (Palkova, Grasis, Kudeikina,
2020). Smagi skartajai tautsaimniecibai bija nepiecieSsams atbalsts, ko varéja sniegt,
ievieSot tiesiskus un finan$u mehanismus. Pécteciga riciba no likumdevéja, $aja kon-
krétaja gadijuma Latvijas Republikas parlamenta jeb Saeimas, sekoja nekavéjoties, t. i.,
2020. gada 10. junija (nakamaja diena péc arkartéjas situacijas termina beigam) spéka
stajas divi normativie akti:

1) Covid-19 infekcijas izplatibas parvaldibas likums;

2) Covid-19 infekcijas izplatibas seku parvarésanas likums.

Abi Sie normativie akti radija tiesisku pamatu Covid-19 infekcijas radito seku par-
varésanai un izplatibas parvaldibai. Paraléli atbalsta pasakumiem ar minétajiem normati-
vajiem aktiem tika ieviesti ari vairaki ierobezojumi vai liegumi, kuru mérkis bija parvarét
un atbalstit Covid-19 infekcijas izplatibas seku (turpmak ari — Covid-19 izraisita krize)
skarto valsts ekonomiku.
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Covid-19 infekcijas izplatibas parvaldibas likuma meérkis tika noteikts $ads:

“[..] atjaunot visparéjo tiesisko kartibu péc arkartéjas situacijas termina beigam, pare-
dzot atbilstosu pasakumu kopumu, kas nodrosina ar sabiedribas veselibas un drosibas
interesém samérigu privatpersonu tiesibu un pienakumu apjomu un efektivu valsts
un pasvaldibu institaciju (turpmak — valsts institacijas) darbibu saistiba ar Covid-19
infekcijas izplatibu valsti” (Covid-19 infekcijas izplatibas parvaldibas likums, 2020).

Savukart Covid-19 infekcijas izplatibas seku parvarésanas likuma pamatuzdevums,
kas tika definéts likuma meérki, tika noteikts $ads:

“[..] atjaunot visparéjo tiesisko kartibu péc noteikta arkartéjas situacijas termina beigam,
paredzot atbilstosu pasakumu kopumu Covid-19 infekcijas izplatibas seku (turpmak

ari — Covid-19 izraisita krize) parvaré$anai un ipasos atbalsta mehanismus un uzde-
vumus, kas tiesi saistiti ar Covid-19 izplatibas ierobezo$anu, lai nodrosinatu sabiedribas
ekonomiskas situacijas uzlabosanos un veicinatu valsts tautsaimniecibas stabilitati”
(Covid-19 infekcijas izplatibas seku parvarésanas likums, 2020).

Turklat sajos normativajos aktos ir noteikts delegéjums MK ieviest konkrétai fak-
tiskai situacijai atbilstosus un mérkétus pasakumus likumos definéto mérku sasniegsanai
un realizacijai.

Sajé raksta, izmantojot analitisko un aprakstoso metodi, tiek analizéti normativie
akti un politikas planosanas dokumenti, ka ari pétijumi, mérkétu uzmanibu pievérsot
juridisko personu maksatnespéjas procesam. Darba, izmantojot vésturisko metodi, tiek
sniegts ieskats normativa reguléjuma evoliicija un attistiba. Salidzinosa metode ir lietota,
veicot Latvijas Republikas nacionala limena juridisko un finansu instrumentu salidzina-
$anu, ka ari vértéjot to darbibas dinamiku Covid-19 infekcijas izplatibas seku parvaldiba
un parvarésana.

Atjaunota tiesiska kartiba maksatnespéjas
joma péc pandémijas

Lai iegttu vispusigu prieksstatu par tiesiskas kartibas piemeérosanas ipatnibam
juridisko personu maksatnespéjas joma péc pandémijas, ka ari daléji pandémijas laika, tiek
apskatiti politikas planosanas dokumenti, kuros definéti dazada limena mérki no 2016. lidz
2020. gadam. Analizéjamie politikas planosanas dokumenti, kas tika ieviesti un apstiprinati
MK rikojuma limeni, pirmo reizi atjaunotas Latvijas Republikas vésturé noteica maksat-
nespéjas jomas attistibas virzienus un sasniedzamos rezultatus. Maksatnespéjas politikas
attistibas pamatnostadnes tika izstradatas ka pakartots dokuments Latvijas Nacionalajam
attistibas planam 2014.—2020. gadam un taja paredzétajam ricibas virzienam — izcilas
uznéméjdarbibas vides nodrosinasanai (Latvijas Nacionalais attistibas plans 2014.—2020.
gadam, 2012). Turklat akcentéjot, ka tiesi maksatnespéjas politikas rezultati raksturo vienu
no uznémeéjdarbibas izbeig§anas veidiem — maksatnespéju (Par maksatnespéjas politikas
attistibas pamatnostadném 2016.-2020. gadam un to istenosanas planu, 2016).
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Maksatnespéjas politikas attistibas pamatnostadneés ir noteikts: “Maksatnespéjas
politikas virsmeérkis ir sekmét komercdarbibas un iedzivotaju ekonomisko aktivitati,
veicinat pievilcigas uznémeéjdarbibas vides veidosanu un investiciju piesaisti” (Par mak-
satnespéjas politikas attistibas pamatnostadném 2016.—2020. gadam un to istenosanas
planu, 2016).

Vel saja politikas planosanas dokumenta ir definéts maksatnespéjas politikas
mérkis: “[..] veicinat finansialas gratibas nonakusa paradnieka saistibu izpildi un, ja
iespéjams, maksatspéjas atjaunosanu” (Par maksatnespéjas politikas attistibas pamat-
nostadném 2016.-2020. gadam un to istenosanas planu, 2016).

Sada politikas plano$anas dokumentos definéta attistibas virziena iezimésana,
izmantojot simbiozi starp maksatnespéjas politikas mérki un virsmérki ieklautiem dar-
bibas virzieniem, radija pamatu pakartoto maksatnespéjas procesa attistibas virzienu
izveidei.

Ieprieks minéto politikas planosanas dokumentos maksatnespéjas politikas mérkis
ir nesaraujami saistits ar materialam tiesibu normam, proti, Maksatnespéjas likuma
1. panta ieklauto tiesisko reguléjumu, kas maksatnespéjas procesam nosaka meérki
“veicinat finansialas griatibas nonakusa paradnieka saistibu izpildi un, ja iespéjams,
maksatspéjas atjaunosanu, piemérojot likuma noteiktos principus un tiesiskos risina-
jumus” (Maksatnespéjas likums, 2010). Papildus visa normativa akta mérkim likumdevéjs
noteicis ari juridiskas personas maksatnespéjas procesa tiesisko ietvaru, kura cita starpa
tas tiek raksturots ka “tiesiska rakstura pasakumu kopums, kura ietvaros no parad-
nieka mantas tiek segti kreditoru prasijumi, lai veicinatu paradnieka saistibu izpildi”
(Maksatnespéjas likums, 2010).

Lai Istenotu normativaja akta un politikas planosanas dokumentos noteikto, likum-
devéjs noradijis ari tiesiskos instrumentus, ar kuru palidzibu gan kreditors (tai skaita
ari paradnieka darbinieki), gan pats paradnieks var istenot So likuma noteikto “tiesiska
rakstura pasakumu kopumu” un rosinat finansialas gratibas nonakusas juridiskas
personas maksatnespéjas procesu. Ka galvenais instruments Maksatnespéjas likuma
ir noteikts maksatnespéjas procesa pieteikums, kura izsmeloss tiesiskais reguléjums ir
ietverts Maksatnespéjas likuma 10. nodala (Maksatnespéjas likums, 2010).

Saja raksta ar nodomu netiek apskatits tiesiskas aizsardzibas process, nemot véra
ta raksturigo ipasibu atskiribu no juridisko personu maksatnespéjas procesa un Covid-19
pandémijas un péc pandémijas ietekmes neesamibu tiesiskaja reguléjuma.

Noteicosa loma galvena tiesiska instrumenta — maksatnespéjas procesa pie-
teikuma — izmantos$anai ir finansialas gratibas nonakusa uznémuma jeb paradnieka
kvalificésanas juridiskas personas maksatnespéjas procesam, t. i., ta atbilstiba likuma
noteiktam juridiskas personas maksatnespéjas procesa pazimém. Sadu izsmelosu
pazimju uzskaitijums dots Maksatnespéjas likuma 57. panta, kura noteiktas juridiskas
personas maksatnespéjas procesa pazimes. Ipaga uzmaniba ir japievérs $§a panta pirmas
dalas noteikumiem, kuros cita starpa ir ietverti priek$nosacijumi (maksatnespéjas
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procesa pazimes) personam, kas var iniciét maksatnespéjas procesu, proti, var iesniegt
juridiskas personas maksatnespéjas procesa pieteikumu. Maksatnespéjas procesa
pazimes ir noteiktas $adas:
“1) piemérojot piespiedu izpildes lidzeklus, nav bijis iespéjams izpildit tiesas nolé-
mumu par parada piedzinu no paradnieka; 2) paradnieks — sabiedriba ar ierobezotu
atbildibu vai akciju sabiedriba — nav nokartojis vienu vai vairakas paradsaistibas, no
kuram pamatparada summa atseviski vai kopa parsniedz 4268 eiro un kuram ir iestajies
izpildes termins [..]; 3) paradnieks — cits Maksatnespéjas likuma 56. panta minétais sub-
jekts — nav nokartojis vienu vai vairakas paradsaistibas, no kuram pamatparada summa
atseviski vai kopa parsniedz 2134 eiro un kuram ir iestajies izpildes termins [..]; 4) parad-
nieks nav pilniba izmaksajis darbiniekam darba samaksu, kaitéjuma atlidzibu sakara
ar nelaimes gadijumu darba vai arodslimibu vai nav veicis socialas apdros$inasanas
obligatas iemaksas divu ménesu laika no izmaksai noteiktas dienas [..]; 5) paradnieks
ilgak neka divus ménesus nav nokartojis paradsaistibas, kuram iestajies izpildes termins;
6) saskana ar likvidacijas sakuma finan$u parskatu paradniekam nepietiek aktivu, lai
apmierinatu visus pamatotos kreditoru prasijumus, vai ari $is apstaklis atklajas likvi-
dacijas gaita”; 7), 8), 9) ir iestajusies Maksatnespéjas likuma 51. panta otraja dala, tresaja
dala vai piektaja dala minétie apstakli vai gadijumi (Maksatnespéjas likums, 2010).

Personu loks, kas var iesniegt maksatnespéjas procesa pieteikumu, ir noteikts
Maksatnespéjas likuma 60. panta, un tas ir $ads: kreditors vai kreditori, ja pastav kada
no Maksatnespéjas likuma 57. panta pirmas dalas 1., 2., 3. vai 4. punkta minétajam
juridiskas personas maksatnespéjas procesa pazimém; kreditors vai kreditori, ja pastav
Maksatnespéjas likuma 51. panta tresas dalas 2. punkta minéta pazime; kreditoru vaira-
kums (parstavis), ja pastav kada no $a likuma 51. panta tresaja dala minétajam pazimém;
pats paradnieks, ja pastav kada no $a likuma 57. panta pirmas dalas 5., 6. vai 9. punkta
minétajam juridiskas personas maksatnespéjas procesa pazimém, un maksatnespéjas
procesa administrators galvenaja maksatnespéjas procedara (Eiropas Parlamenta un
Padomes regula Nr. 2015/848, 2015), lai pret paradnieku ierosinatu minétas regulas
3. panta 2. punkta noteikto maksatnespéjas procediru (Maksatnespéjas likums, 2010).
Minéta tiesibu norma kopa ar Maksatnespéjas likuma 57. panta pirmaja dala noteikto
rada juridisku pamatu tiesai lemt par maksatnespéjas procesa pasludinasanu vai par
atteiksanos pienemt maksatnespéjas procesa pieteikumu, ja nepiepildas tiesibu normas
noteiktie prieksraksti. leprieks aprakstita tiesiska konstrukcija noslédz juridiskas personas
maksatnespéjas procesa ierosinasanas tiesisko ietvaru, kas rezultéjas Maksatnespéja
likuma 4. panta otras dalas tiesibu norma, kura ir noteikts: “Juridiskas personas maksat-
nespéjas process tiek uzsakts ar dienu, kad tiesa ar nolémumu pasludinajusi maksat-
nespéjas procesu, un noris lidz dienai, kad tiesa pienem lémumu par maksatnespéjas
procesa izbeig$anu.” (Maksatnespéjas likums, 2010).

Tiesas loma maksatnespéjas procesa tiek skaidri noteikta ar $o tiesibu normu.
Pétamaja jautajuma ir jaakcenté tiesas noteico$a loma — maksatnespéjas procesa paslu-
dinasana ar savu nolémumu. Minétais ir nostiprinats gan materialajas tiesibu normas
(Maksatnespéjas likums, 2010), gan procesualajas tiesibu normas, proti, — Civilprocesa
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likuma. Tacu, lai izprastu tiesas lomu $aja civilprocesualaja kartiba, kas noteikta
Civilprocesa likuma 46.! nodala (Civilprocesa likums, 1999), jauzsver imperativi noteiktos
liegumus procesa ierosinatajiem — kreditoram (vai kreditoru vairakumam) un parad-
niekam. Tiesibu normas paredzéti sadi aizliegumi: abiem subjektiem — “[..] nav pielaujama
maksatnespéjas procesa pieteikuma priekSmeta grozisana”; paradniekam — nav tiesibu
atsaukt maksatnespéjas procesa pieteikumu (Civilprocesa likums, 1999). Turklat, ievérojot
apstakli, ka maksatnespéjas procesa lietas skata seviskas tiesasanas kartiba, ari termini
iesniegto procesa iniciéjoso pieteikumu izskati$anai ir noteikti isi — tiesai (tiesnesim)
jau nakamaja diena péc maksatnespéjas procesa pieteikuma sanemsanas ir jalemj par ta
virzibu (Civilprocesa likums, 1999).

Likumdevéjs, ieviesot ipasu tiesisko rezimu gan procesualaja reguléjuma, gan
materialajas tiesibu normas, ir noteicis atskirigu tiesisko kartibu dazadas tautsaimnie-
cibas nozarés, to skaita maksatnespéjas joma, ar mérki parvaldit Covid-19 infekcijas
izplatibu un parvarét Covid-19 infekcijas izplatibas sekas. Sadas ipasas tiesiskas kartibas
ieviesanas nepieciesamibas prieksnosacijums bija valsts iejauksanas ierastaja ekono-
miskaja situacija un tiesiskaja kartiba ar speciala likuma tai pieskirto mandatu (Civilas
aizsardzibas un katastrofas parvaldianas likums, 2016). Sada tiesiska kartiba bija ari
spéka esosas arkartéjas situacijas laika, $i raksta tapsanas laika (2021. gada janvari)
ta bija noteikta lidz 2021. gada 7. februarim (Par arkartéjas situacijas izsludinasanu:
MK rikojums Nr. 655, 2020).

Juridiskais reguléjums, kura paredzéta atskiriga vai precizéta kartiba procesualajas
tiesibu normas, iesniedzot juridiskas personas maksatnespéjas procesa pieteikumu, tika
noteikts $ads: “[..] juridiskas personas maksatnespéjas procesa [..] pieteikumu var iesniegt
elektroniski, to parakstot atbilstosi Elektronisko dokumentu likuma 3. panta prasibam”
(Covid-19 infekcijas izplatibas parvaldibas likums, 2020). Ar atskirigu reguléjumu tika
papildinata ari Civilprocesa likuma 363.” panta otraja un tresaja dala paredzéta tiesiska
kartiba, kas noteic tiesai pienakumu, sanemot maksatnespéjas procesa pieteikumu,
parbaudit pieteikuma iesniedzéja personibu, ka ari to, ka maksatnespéjas procesa pie-
teikumu jaregistré atseviska registra, kura parakstas gan pieteikuma iesniedzéjs, gan
sanéméjs (Civilprocesa likums, 1999). Likumdevéjs noteica, ka ieprieks Civilprocesa
likuma noteiktajos gadijumos ierakstu par elektroniski iesniegta pieteikuma sanem-
$anu attieciga pieteikuma registra veic tikai sanéméjs (Covid-19 infekcijas izplatibas
parvaldibas likums, 2020), kas ir pretstata Civilprocesa likuma noteiktajai kartibai,
ka ieraksta izdariSanai bija nepieciesami gan pieteikuma sanémeéja, gan pieteikuma
iesniedzéja paraksti.

Juridiskais reguléjums, kas papildinaja materialas tiesibu normas, 2020. gada
5. janija tika noteikts $ads:

“Lidz 2020. gada 1. septembrim kreditoriem aizliegts iesniegt juridiskas personas mak-

satnespéjas procesa pieteikumu, ja pastav kada no Maksatnespéjas likuma 57. panta

pirmas dalas 1., 2., 3. vai 4. punkta minétajam juridiskas personas maksatnespéjas

procesa pazimém.” (Covid-19 infekcijas izplatibas seku parvarésanas likums, 2020).
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Mainoties faktiskajai situacijai un nenotiekot uzlabojumiem ekonomika un uzné-
méjdarbibas vidé, likumdevéjs operativi reagéja un pagarinaja ieprieks noteikto aizlie-
gumu kreditoriem iesniegt juridiskas personas maksatnespéjas procesa pieteikumu.
Juridiskais reguléjums 2020. gada 18. decembri (Grozijumi Covid-19 infekcijas izplatibas
seku parvarésanas likuma, 2020) attiecigi tika noteikts $ads:

“Lidz 2021. gada 1. martam kreditoriem aizliegts iesniegt juridiskas personas maksat-
nespéjas procesa pieteikumu, ja pastav kada no Maksatnespéjas likuma 57. panta pirmas
dalas 1., 2., 3. vai 4. punkta minétajam juridiskas personas maksatnespéjas procesa
pazimém.” (Covid-19 infekcijas izplatibas seku parvarésanas likums, 2020).

Veicot salidzino$o analizi, tika konstatéts, ka, likumdevéjam ievieSot no speka
esosam tiesibu normam atskirigo tiesisko reguléjumu, kas tika pamatots ar Covid-19
izraisito krizi, gan sakotnéja redakcija, gan ari péc termina pagarinajuma saglabajas kon-
sekvence uzskaitito maksatnespéjas procesa pazimju saraksta.

Lai demonstrétu ieviesta tiesiska reguléjuma plaso tvérumu, ieprieks ar nodomu
detalizéti tika analizéti un uzskaititi maksatnespéjas procesa pieteikuma iesnieg$anas
prieksnosacijumi.

Savukart, lai izprastu ieviesto tiesibu normu mérki, papildus tiek analizéts nor-
mativa akta — likumprojekta Nr. 864 — sakotnéjas ietekmes novértéjuma zinojums
(anotacija) (Likumprojekts “Grozijumi Covid-19 infekcijas izplatibas seku parvarésanas
likuma”, 2020, 13). Péc veiktas analizes var secinat, ka likumdevéjs krizes situacija ir
izmantojis drosas ostas principu un paplasinijis ieprieks noteikto tiesisko reguléjumu
ar papildu elementu ari pasa paradnieka aizsardzibai. Proti, visparéja tiesiska kartiba
tika papildinata ar $adu tiesisko reguléjumu:

“Lidz 2021. gada 1. martam paradniekam nav pienakuma iesniegt juridiskas personas

maksatnespéjas procesa pieteikumu, ja pastav Maksatnespéjas likuma 57. panta pirmas

dalas 5. punkta minéta juridiskas personas maksatnespéjas procesa pazime, iznemot

gadijumu, kad paradnieks nav pilniba izmaksajis darbiniekam darba samaksu, kaitéjuma

atlidzibu sakara ar nelaimes gadijjumu darba vai arodslimibu vai nav veicis valsts socialas
apdrosinasanas obligatas iemaksas divu ménesu laika no darba samaksas izmaksai

noteiktas dienas [..]” (Covid-19 infekcijas izplatibas seku parvarésanas likums, 2020).

Analizéjot iepriek$ minétas tiesibu normas konstrukciju, var secinat, ka vienlai-
cigi ar darba devéja aizsardzibas pasakumiem tika ieviests ari darbinieku aizsardzibas
mehanisms juridiskas personas faktiskas maksatnespéjas stavokli.

Viss Seit minétais attieciba uz papildinatam / precizétam materialam tiesibu
normam lauyj secinat, ka tiesas loma tiesi maksatnespéjas procesa pasludinasanas stadija
vai tiesi otradi — atsakoties pienemt maksatnespéjas procesa pieteikumu —, nemot véra
likumdevéja ieviesto atjaunoto tiesisko kartibu gan pandémijas laika (arkartéjas situacijas
laika), gan péc tas, ir kritiska un atskiriga (ari laika zina terminéta) , un tiesiska reguléjuma
pareiza pieméros$ana ir vitali svariga.

Ieviesot $adas tiesibu normas, kas ir terminétas laika zina, likumdevéjs pie-
$kira tiesai (tai, ka tika noskaidrots ieprieks, ir noteicosa loma maksatnespéjas procesa
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pasludinasana) iznémuma tiesisku instrumentu, proti, ta drikst nepienemt kreditora
iesniegto maksatnespéjas procesa pieteikumu, ignoréjot Maksatnespéjas likuma pare-
dzéto tiesisko reguléjumu. Likumdevéjs ari ir nodrosinajis paradniekam tiesibas neiesniegt
maksatnespéjas procesa pieteikumu, ja ir iestajusies Maksatnespéjas likuma noteiktie
prieksnosacijumi, vienlaicigi akcentéjot tris iespéjamas situacijas, kuras minétais izné-
muma reguléjums nedarbotos, proti, ja netiek pilna apméra veikta darba samaksas
izmaksa, kaitéjuma atlidziba sakara ar nelaimes gadijumu darba vai arodslimibu vai nav
veiktas valsts socialas apdrosinasanas obligatas iemaksas divu ménesu laika no darba
samaksas izmaksai noteiktas dienas.

Analizéjot likumdevéja ieviesto tiesisko reguléjumu kopsakara ar ieprieks apska-
titajam procesualajam tiesibu normam, var secinat, ka attieciba uz paradnieku un vina
prerogativu iesniegt vai neiesniegt maksatnespéjas procesa pieteikumu radas situacija,
ka paradnieks, darbojoties proaktivi un jau iesniedzot savu pieteikumu, vairs nav tiesigs
atsaukties uz Covid-19 infekcijas izplatibas seku parvarésanas likuma paredzéto tie-
sisko reguléjumu paradnieka aizsardzibai. Secigi piemérojama ir Civilprocesa likuma
363.8 panta tre$aja dala paredzéta tiesibu norma, kura noteikts, ka paradnieks nav tiesigs
atsaukt maksatnespéjas procesa pieteikumu (Civilprocesa likums, 1999).

Ka ir ar maksatspéju?

Pavisam noteikti $ads jautajums raisitos, pétniekiem iepazistoties ar Seit sniegto
faktiskas un tiesiskas situacijas analizi, un jautajums butu absolati pamatots, jo ari abi
jédzieni — maksatnespéja un maksatspéja — maksatnespéjas procesa ir nesaraujami sais-
titi. Jau $a raksta ievada tika konstateéts, ka, likumdevéjam pienemot vispareéjas tiesiskas
kartibas atjaunosanai mérkétus normativos aktus (Covid-19 infekcijas izplatibas seku par-
varésanas likums, 2020), tika izveidota delegéjuma platforma Latvijas Republikas valdibai
operativi lemt par nepiecieSamajiem finansu un tiesiskajiem mehanismiem sabiedribas
ekonomiskas situacijas uzlabosanai un valsts tautsaimniecibas stabilitates veicinasanai.
MK attiecigi ar tiesibu instrumenta — MK noteikumu — palidzibu ieviesa Cetru virzienu
atbalsta mehanismus, kurus var raksturot no ievieSanas perspektivas istermina, bet tie
ir planojami ari ilgtermina:

1) finan$u instrumenti komersantiem, t. sk. finan$u garantijas un aizdevumi
(Noteikumi par garantijam lielajiem komersantiem, kuru darbibu ietekméjusi
Covid-19 izplatiba, 2020);

2) apgrozamo lidzeklu subsidijas komersantiem (Noteikumi par atbalstu Covid-19
krizes skartajiem uznémumiem apgrozamo lidzeklu plismas nodrosina-
$anai, 2020);

3) atbalsts par dikstavi (Noteikumi par atbalstu par dikstavi nodoklu maksatajiem
to darbibas turpinasanai Covid-19 izraisitas krizes apstaklos, 2020);

4) atbalsts algu subsidijam (Noteikumi par atbalsta sniegsanu nodoklu maksata-
jiem to darbibas turpinasanai Covid-19 krizes apstaklos, 2020).
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Sie atbalsta mehanismi, visticamalk, ir jaskata un jaizvérté cie$a sakariba ar $a
raksta temata tvérumu, jo atrauta tiesiska reguléjuma ieviesana maksatnespéjas joma
nespétu radit pietiekamu juridisku, finansu un ekonomisko platformu visparéjas tiesiskas
kartibas atjauno$anai nepiecieS$amo rezultatu sasnieg$anai. Proti, $adu pasu atzinu pauz
ar1 likumprojekta Nr. 715 “Covid-19 infekcijas izplatibas parvaldibas likums” autori
sakotnéjas ietekmes novértéjuma zinojuma (anotacija): “[..] tiesiskas stabilitates un
sabiedribas drosibas nolika nepiecie$ams izstradat likuma limena tiesibu aktu, kas péc
arkartéjas situacijas beigam noregulé privatpersonu tiesibu un instittciju kompetences
un darbibas jautajumus” (Likumprojekta “Grozijumi Covid-19 infekcijas izplatibas seku
parvarésanas likuma” sakotnéjas ietekmes novértéjuma zinojums (anotacija), 2020, 13).
Turklat $ada finansu atbalsta mehanismu reguléjuma ieviesana sasaucas ari ar $i raksta
pirmaja dala analizéto politikas planosanas dokumentu augstako mérki, proti, ar izcilas
uznémeéjdarbibas vides nodrosinasanu Latvija (Latvijas Nacionalais attistibas plans
2014.-2020. gadam, 2012).

Var secinat, ka noreguléjums ir virzits tiesi uz privatpersonu tiesibu noregule-
$anu. Lidzigs pamatojums ir ietverts ari likumprojekta Nr. 864 sakotnéjas ietekmes
novértéjuma zinojuma (anotacija): “[..] izstradat jaunu likumu tiesiskas stabilitates un
valsts tautsaimniecibas drosibas nodrosinasanai, kas péc arkartéjas situacijas beigam
noregulé pasakumus Covid-19 pandémijas valsts apdraudéjuma un ta seku novérsanai
un parvarésanai, kamér bis nepiecieSsami ipasi pasakumi un atbalsta mehanisms
Covid-19 apdraudéjuma un ta seku novérsanai” (Likumprojekta “Covid-19 infekcijas
izplatibas parvaldibas likums” sakotnéjas ietekmes novértéjuma zinojums (anota-
cija), 2020, 13), kas akcenté ipasu pasakumu ieviesanas nepieciesamibu vienlaikus ar
ipasiem atbalsta pasakumiem un mehanismiem, lai lidzsvarotu tos ar noteiktajiem
ierobezojumiem.

Seit minéto normativo aktu analize Jauj secinat, ka vienlaikus ar Joti striktu un
ierobezotu laika aizliegumu kreditoriem izmantot vienu no savu aktivu aizsardzibas
tiesiskiem mehanismiem — iespéjama paradnieka maksatnespéjas rosinasanu —, pasam
paradniekam tika doti ¢etri instrumenti (finansu rakstura), lai maksimali izvairitos no
faktiskas maksatnespéjas iestasanas. Turklat MK apstiprinataja reguléjuma tika paredzéts
mérkeéts atbalsts gan uznémumam, kas varétu but potencialais paradnieks, gan ari $a
uznémuma darbiniekiem: finansu atbalsts par dikstavi un / vai atbalsts algu subsidijam
(Noteikumi par atbalstu par dikstavi nodoklu maksatajiem to darbibas turpinasanai
Covid-19 izraisitas krizes apstaklos, 2020; Noteikumi par atbalsta sniegsanu nodoklu
maksatajiem to darbibas turpinasanai Covid-19 krizes apstaklos, 2020). Faktiski tika
izveidota labvéliga baze iespéjama paradnieka uznémuma talakai darbibai. Savukart
tiesaja finansu atbalsta darbiniekiem tika paredzéts: “Valsts ienémumu dienests piepra-
sito atbalstu par dikstavi izmaksa piecu darbdienu laika péc léemuma pienems$anas par
atbalsta pieskirsanu, parskaitot atbalstu uz iesnieguma noradito darbinieka kontu [..]”
(Noteikumi par atbalstu par dikstavi nodoklu maksatajiem to darbibas turpinasanai
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Covid-19 izraisitas krizes apstaklos, 2020). Tas tika noteikts ari Noteikumos par atbalsta
sniegsanu nodoklu maksatajiem to darbibas turpinasanai Covid-19 krizes apstaklos, 2020,
un izslédza iespéju $adu atbalstu sanemt negodpratigiem darba devéjiem. Vel $is tiesis-
kais reguléjums atturéja darbiniekus no iespéjama maksatnespéjas procesa pieteikuma
iesnieg$anas pret savu darba devéju.

Secinajumi

Valsts saskaras ar vél nebijusu situaciju — Covid-19 infekcijas izplatibu ta sauktaja
pirmaja Covid-19 infekcijas vilni 2020. gada pavasari —, un bija jarikojas strauji. Tika
izsludinats arkartas stavoklis. Latvijas Republikas valdiba ieviesa bezprecedenta aizlie-
gumus un ierobeZojumus visa valsts teritorija. Arkartéja situacija un infekcijas Covid-19
izplatibas ierobezosanai noteiktie plasie aizliegumi un ierobezojumi tika attiecinati uz
kritiskam tautsaimniecibas nozarém, to skaita uz tarismu, édinasanu, kulttras un sporta
pasakumiem, ka ari uz visiem izglitibas sistémas iestazu limeniem. Lidztekus smagi
skartajam privatajam sektoram pastavéja ari valsts iestazu sniegto pakalpojumu iero-
bezojumi, kas rezultéjas ar valsts un pasvaldibu iestazu, ka ari tiesu sistémai piederigo
iestazu slegsanu.

Apzinoties $eit minéto ieviesto pasakumu dramatisko ietekmi uz valsts ekonomiku
un jo Ipasi uz privata sektora juridisko un fizisko personu maksatspéju, likumdevéjs bija
pienémis tiesisko reguléjumu, ieviesot ta saukto “moratoriju” maksatnespéjas joma. Lidz ar
to aizliegums kreditoram iesniegt juridiskas personas maksatnespéjas procesa pieteikumu
attiecigos terminos — lidz 2020. gada 1. septembrim un lidz 2021. gada 1. martam —
tika atbilstos$i pakartots 2020. gada pavasari un ta pasa gada rudeni valsti izsludinatajai
arkartéjai situacijai.

Normativais reguléjums likuma limeni tika pilnveidots un laika gaita papildinats
ari attieciba uz maksatnespéjas procesa subjekta — paradnieka — pienakumu iesniegt juri-
diskas personas maksatnespéjas procesa pieteikumu spéka neesamibu. Sis solis raksturo
likumdevéja izpratni par maksatnespéjas procediram kopuma, maksatnespéjas politikas
mérkiem un virsmérkiem un atspogulo vélmi realizét politikas plano$anas dokumentos
un normativajos aktos noteikto, nemot véra specifisko vispareéjo tiesisko kartibu péc
arkartéjas situacijas un tas laika.

Atjaunota tiesiska kartiba maksatnespéjas joma péc pandémijas perioda sekméja
elektronisko dokumentu apriti ari maksatnespéjas pieteikuma iesnieg$anas stadija tiesa.
leprieks pastavéja iespéja pieteikumu iesniegt tikai un vienigi tiesas iestadé klatiene,
par ko tiesas darbinieks un iesniedzéjs izdarija atbilstosus ierakstus (parakstijas) atse-
viska registra.

Ievie$ot valsti pardomatu cetru virzienu finansu atbalsta mehanismu sistému,
tika méginats lidzsvarot kreditoru un paradnieku intereses situacija, kad ieviests aizlie-
gums kreditoriem izmantot vienu no to aktivu aizsardzibas tiesiskajiem mehanismiem —
paradnieka maksatnespéjas rosinasanu.
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Abos arkarteéjas situacijas darbibas periodos izstradata juridisko un finansu instru-

mentu darbiba vairuma gadijumu bija lidzigas dabas, bet ar at$kirigu istenosanas un
pieejamibas perspektivu. Saja ipaaja atbalsta mehanismu un instrumentu segmenta
ta attistijas, jo tika vérsta uz Covid-19 pandémijas seku parvarésanu, bet atskirigs bija
konkrétu juridisko un finan$u instrumentu ievie$anas atrums.
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Abstract

In the article, the role of the World Trade Organisation (WTO) in the development
of international trade and economic sustainability has been analysed. The author explores
specific challenges / factors that affect economic sustainability and fair trade as well as
political economy of trade and negotiations as the tools of the WTO. It is argued that
economic stability and the process of democratisation are essential to ensure interna-
tional and fair trade. Under democracies those countries are implied where the rate of
economic stability is high according to the principles established by international norms,
i.e. where market economy, internal democracy, transparent trade system, human rights,
trade neutrality, etc. are observed. Almost every country where these democratic norms
are applied has trade partnerships with the others rather than conflicts. For international
trade to occur it is essential to have a competitive market system in a country since com-
petition is a characteristic feature of international trade that can be safeguarded through
observation of democratic principles and political stability. Development of free trade
by the WTO depends precisely on implementation of these fundamental principles. In
view of the abovementioned factors, the article quite legitimately studies interconnection
between the WTO and economic sustainability.

Keywords: Agreement on Trade-Related Aspects of Intellectual Property Rights,
dispute settlement understanding, general agreements on tariffs and trade, regional trade
agreements, World Trade Organisation.

Introduction

In the current highly interlinked and globalised world, it is essential for each
country to ensure trade, economic and political stability so that both local commu-
nities and communities living in the neighbouring countries could feel safe. Against
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the backdrop of globalisation, the World Trade Organisation (WTO) plays an important
role in ensuring trade stability, economic sustainability, and fair trade. WTQO’s rules sta-
bilize the world economy by discouraging sharp backward steps in economic policy and
by making trade policy more predictable. Trade stability is ensured not only by adequate
policies and reforms in the political or social sphere, equally important is the economic
sphere with such factors as unemployment, fiscal policy, growth in incomes and infla-
tion. Effective economic development, trade and political stability as the main aims
of the WTO can be achieved only if the WTO politicians thoroughly consider factors
hindering the development of each WTO member state in terms of legislation, security
policy, welfare, economic situation.

The author poses a number of questions about the WTO: What is the role of
the WTO Basic Rules in the development of international trade? What challenges and
threats is the WTO today facing? Can we assume that the main reason for the success
of the WTO lies in its regulation?

To answer such questions, the author will analyse legal, political and economic
framework of the WTO, in which the states began to cooperate to create an international
mechanism for promoting sustainable world trade / economy.

Rules of WTO for International Trade
and Current Challenges

Establishment of the WTO at Uruguay Round was aimed at creating an inte-
grated legal system in world trade relations for free and fair trade. Today, many critics
of the WTO claim that the WTO is “pathologically secretive, conspiratorial and unac-
countable to sovereign states and their electorate” (Jonquieres, 1999). Developing country
members criticise the WTO and object to what they consider to be their marginalisation
within the WTO’s negotiation and rule-making process. While for many years inter-
national trade law was not part of the mainstream of international law, the WTO law
is now the “new frontier” of international law. Nobody questions that the WTO law is
an integral part of public international law.

Globalisation and international trade need to be properly managed if they are
to be of benefit to all humankind. In 1997, former GATT and WTO director-general,
Peter Sutherland, wrote: “The greatest challenge facing the world is the need to create
an international system that not only maximises global growth but also achieves a greater
measure of equity, a system that both integrates emerging powers and assists currently
marginalised countries in their efforts to participate in worldwide economic expansion.
The most important means available to secure peace and prosperity into the future is to
develop effective multilateral approaches and institutions” (Sutherland, 1997).

Yet, the questions remain what exactly the role of legal rules and, in particular,
international legal rules in international trade is; how international trade rules allow
countries to realise the gains of international trade. There are four related reasons why
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there is a need for international trade rules. First, countries must be restrained from
adopting trade-restrictive measures both in their own interest and in that of the world
economy. International trade rules restrain countries from taking trade-restrictive
measures. National policy-makers may come under considerable pressure from influ-
ential interest groups to adopt trade-restrictive measures in order to protect domestic
industries from import competition. Such measures may benefit the specific, short-
term interests of the groups advocating them, but they very seldom benefit the general
economic interest of the country adopting them. “Governments know very well that by
tying their hands to the mast, reciprocal international pre-commitments help them to
resist the siren-like temptations from rent-seeking, interest groups at home” (Bossche
& Zdouc, 2013).

Countries also realise that if they take trade-restrictive measures, other countries
will do so too. This may lead to escalation of trade-restrictive measures, a disastrous
move for international trade and global economic welfare. International trade rules help
to avoid such escalation. A closely related reason why international trade rules are nec-
essary is the need of traders and investors for a degree of security and predictability.
International trade rules offer such degree of security and predictability. Traders and
investors operating or intending to operate in a country that is bound by such legal
rules will be able to predict better how that country will act in the future on matters
affecting their operations in that country. Another reason is that national governments
alone cannot cope with the challenges presented by globalisation. International trade
rules serve to ensure that countries only maintain national regulatory measures that are
necessary for protection of the above key societal values (Jackson, 1998). Furthermore,
international trade rules may introduce a degree of harmonisation of domestic regula-
tory measures and thus ensure an effective, international protection of these societal
values. Moreover, international trade rules are necessary to achieve a greater measure
of equity in international economic relations. Without international trade rules, binding
and enforceable on the rich as well as the poor, and rules recognising the special needs
of developing countries, many of these countries would not be able to integrate fully in
the world trading system and derive an equitable share of the gains of international trade
(Abuseridze, 2021).

The author claims that nowadays’ challenges to the WTO against the background
of globalisation make the trading platform unstable. One of the clear examples of trade
instability is caused by the Covid-19 pandemic. In the early stage of pandemic, the coun-
tries shut down their borders and introduced export restrictions on medical equipment
and supplies. Restriction of export which is against WTO rules, occurs only in exceptional
circumstances and for limited time. Under current pandemic, demand on some goods and
essential supplies increased dramatically, causing supply distortions. Lockdowns and dis-
ruption in transportation also caused economic decline. Some countries started to apply
protective measures and widely use stimulus packages and subsidies. All these measures
are trade distortive measures and create vulnerability for WTO system. In the present
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circumstances, it is crucial to return to normality soon to avoid additional difficulties
and further damage of multilateral trading system (WTO, 2020).

The author also argues that the biggest threat to the global trade is trade wars that
would do serious damage to global economy as protectionist actions escalate. Countries
imposing tariffs and countries subject to tariffs would experience losses in economic
welfare, while countries on sidelines would experience collateral damage. In order to avoid
such scenarios, WTO has dispute settlement mechanism and countries have a possibility
to apply it for resolution of their dispute (recently even this mechanism was challenged,
thus hindering trade dispute settlements in fair manner). According to the author, fol-
lowing the numbers, it can be observed that every year a growing number of countries
is applying for dispute settlement.

In the author’s view, the most evident challenge is the Doha Development Round,
the current round of multilateral trade negotiations to further liberalise trade and reform
the WTO. After a decade of talks, discussions remain at a standstill. The Doha Round is
focused on reducing critical trade barriers in areas such as agriculture, industrial goods,
and services. This would urge businesses around the world to specialise in production
of goods and services, achieve greater economic status, and increase their efficiency and
productivity, all of which would permit them to deliver higher quality and cheaper prod-
ucts to international consumers. With the various challenges that lie ahead, new thinking
is needed in the WTO. The approaches of twenty years ago are no longer adequate to
today’s global obstacles. The WTO Secretariat needs to begin a process that will revi-
talise the organisation and equip it to deal with the changing international economic
environment. Regarding the future of the WTO, it has a great opportunity to improve
sovereignty, democracy and the market. All three ideas have nonetheless come down to
as foundations of modern international society, and to which all members of that society
are at least rhetorically devoted. Two of the three concepts are indispensable to multi-
lateral trading system: there could be no WTO without sovereignty and international law,
and it would have no purpose without market economics. WTO should be oriented in
the future on democracy between members: leadership and burden-sharing, the future of
the multilateral trading system depends in part on the ability of negotiators and political
leaders to demonstrate the value of trade liberalisation to legislators and representatives
of civil society. The author argues that the WTO should focus on Institutional reforms.
At issue are the changes members might make in the WTO as an institution, how they
might make better use of the information that the system generates, and what new ideas
may develop for the trading system.

According to the author, the future of the organisation is determined through
identifying existing problems and assessing the challenges in the context of globalisation.
However, the latest trade tension has put the WTO’s Dispute Settlement function, long
referred to as the “jewel” of the WTO under question. Therefore, to ensure credibility
of the WTO and its effective work, the author takes the initiative to start procedural
actions to eliminate this problem. The author claims that despite some successes in
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the first 25 years in terms of negotiated improvements, the WTO’s set of agreements
are largely reflective of the world in the 1980s. Advances in technology, manufacturing
make-up and importance of certain service sectors (e.g., e-commerce, human rights) are
not covered by the existing agreements. Therefore, this issue should be considered when
talking about the future of the organisation.

Regarding WTO regulations, the author believes that the WTO plays an impor-
tant role in political and trade stabilisation by setting regulations for all WTO Member
States which they need to comply with to integrate with the organisation and effectively
collaborate with other WTO Member States. They will coexist with other member coun-
tries which share the unified system of values. Hence, sharing of the common values by
the member countries, transparent trade rules and dispute settlement mechanism adds
to the organisation’s stability.

Political Economy of Trade and
Negotiations as the Tool of the WTO

In the 21 century, international trade is considered as a multidisciplinary field.
Fundamental and systemic analysis clearly demonstrates that international trade regulates
trade rules but inherently bears both economic and political content. Any trade war, for
example US-China trade war, or trade disputes bear political connotation i.e., a political
decision should regulate trade relations. When damage is inflicted, it is already a fact of
economic value. Therefore, the author argues that in international trade law economics
and politics cohabitate.

Free trade increases wealth and reduces poverty, and, thus, it may contribute to
social stability through economics of comparative advantage (Bagwell & Petros, 2011).
Both the WTO and World Bank suggest that trade liberalisation is a positive contributor
to social stability (Nordstrom & Winters, 1999).

Trade growth and political stability are deeply interconnected. On the one hand,
uncertainty associated with an unstable political environment may reduce investment
and pace of economic development (Bartels & Ortino, 2006). On the other hand, poor
trade and economic performance may lead to government collapse and political unrest
(Dollar & Kraay, 2002). However, political stability can be achieved through oppres-
sion or through having a political party in place that does not have to compete to be
re-elected. In such cases, political stability can have its favourable and unfavourable
consequences. While the peaceful environment that political stability may offer is
a desideratum, it could easily become a breeding ground for cronyism with impunity.
Such is the dilemma that many countries with a fragile political order have to face
(De-Ville & Briigge, 2015).

Democracy and political stability provide conditions for promoting free trade,
which in its turn may increase wealth and reduce poverty, and, thus, it may contribute
to social stability through the economics of comparative advantage (Abuseridze, 2020).
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It is important to note that domestic politics shape countries’ strategic decisions
to negotiate regional trade agreements (RTAs) and are even more important in deter-
mining at the tactical level the kinds of commitments countries seek or grant in these
agreements.

To simplify, political scientists who look to domestic political factors in order
to explain the countries’ choices between openness and closure tend to fall into three
general camps. The oldest and perhaps largest school of thought depicts this choice as
the outcome of struggles between competing economic interests. Openness represents
the triumph of pro-trade interests such as exporters, retailers, and consumers over import-
competing industries, labour unions, or others that are typically trade-sceptical. A second
category of explanations shifts the locus of conflict from civil society to government,
and sees openness as the triumph of pro-trade institutions (e.g. the executive branch
in general, the foreign ministry, etc.) over their trade-sceptical rivals (e.g. legislatures
or client-oriented ministries). Yet a third approach pays more attention to ideas than
to interests. Analysts in this school argue that openness represents victory of liberal
ideology over protectionist doctrines. While the debates among the proponents of these
three schools of thought are sometimes conducted as if the explanations were mutu-
ally exclusive, it is possible that each captures some part of truth. In any given country,
the decision to open the market may be influenced by a mixture of sectoral, institutional,
and ideological factors.

Regarding negotiations, an important role of the WTO is to house negotiations
on trade liberalisation. The author argues that negotiations are inevitably a reflection
of different interests of different countries and country groups. On majority of issues,
decisions are made by consensus in the WTO, which means that countries should find
necessary balance between different interests. The world at the time of the Uruguay
Round was different from today’s. This is clearly shown on the duration of negotiation
rounds in the WTO. The last round of negotiations — “Doha round” was launched in
Doha in 2001 and it is still ongoing, the author has described this in detail above (WTO,
2020). Developing countries currently have much more clout than the negotiating agenda
and the negotiations themselves demonstrate. Also, the WTO system gives the possibility
to defend their trading interests. The TRIPS has been agreed by developing countries,
which also protects them (Palkova & Abuseridze, 2020).

In the modern circumstances, negotiations are based on the principles established
by international norms, i.e., where free trade, specific market access commitments etc.
are observed. The talks can be highly complicated. In some cases, negotiations are almost
as large as an entire round of multilateral trade negotiations. For example, when negotia-
tions are underway for membership in the organisation, the new member’s commitments
are to apply equally to all WTO members under normal non-discrimination rules, even
though they are negotiated bilaterally.

The author attaches special importance to the role of the WTO in the process of
trade stability. He argues that the role of the WTO as the umpire in trade disputes has
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been greatly threatened by the US-China trade war. With the burst of the US-China
trade war, it has been observed that there is an urgent need for DSU reform. The author
believes that although this would increase trust of the member states in dispute settle-
ment system, it may not be the only solution for preventing trade wars. With the global
tension brought about by the trade war between the US and China, there is perfect
timing for reforms in the WTO to strengthen the multilateral trading system (WTO,
2021). In the long run, the author views the WTO as an active party in ensuring a suc-
cessful round of negotiations to address existing challenges. Ultimately, it can be stated
that the trade war affected not only the two countries, but also the global economic
picture. Global trade was hit 2.5% by the game of tariff barriers between the US and
China amid the trade war, according to a 2019 World Bank report. The main economic
threat according to the report was the trade dispute between the United States and
China (The World Bank, 2019). The author believes that countries should reconsider
their economic policies and choose to protect their own market, rather than intervene
in global trade processes.

Conclusion

The author has concluded that the WTO, by virtue of its competence, is undoubt-
edly one of the key organisations that regulate international trade and economic relations
almost all over the world. It is also a crucial legislative body in modern international
relations, which, despite widespread criticism, is an exemplary successful international
organisation.

According to the author, the WTO plays an important role for the intergov-
ernmental community, given its substantial jurisdiction and existence of an effective
mechanism for multilateral international agreements concluded within its framework. Its
importance in modern international relations is especially evident in view of the list of
areas covered by this organisation, including intellectual property, environmental protec-
tion, technical barriers to trade, investment mechanisms and other important aspects.
One of the reasons for the success of the WTO, in the author’s opinion is the effective
implementation mechanism of international agreements between the member states,
the unimpeded functioning of which has been guaranteed by the Dispute Settlement
Mechanism established at Uruguay Round. Its effectiveness is confirmed by interstate
disputes in the WTO, the sentences of which are always distinguished by an effec-
tive enforcement mechanism. An exception is the recent escalation of trade ten-
sions between the United States and China, of which the author is critical. However,
the author argues that the WTO maintains a balance of power since small member
states can express their views on the development of world trade, using all mechanisms
to protect their interests. These facts allow to conclude that the organisation greatly
contributes to interpretation and development of international trade and economic
sustainability.
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Abstract

The article focuses on the prospects for work conducted by small states in
the United Nations Security Council (UNSC) and examines two aspects which frame
the work of small states in the UNSC - the legal aspect (institutional and procedural)
and the conceptual aspect (the concept of small states), comparing them with the work
and achievements of small states in praxis.

The aim of the article is to provide qualitative and comparative analysis of small states’
workin the UNSC, to outline legal and political interpretation of their activities and to compare
legal and conceptual framework with the practical perspective. The research is designed to
be relevant for Latvia in the context of its candidature for a non-permanent seat of the UNSC
at the elections in 2025, and it analyses cases of Lithuania’s and Estonia’s membership.

The author of the article argues that despite the minimal role provided for the small
states in the UNSC by international law and the theoretical concept, cases of Lithuania
and Estonia show that the practical perspective proves a much higher capability, influence
and ability of small states to profile themselves actively within the global agenda while at
the same time remaining in the aforementioned legal and conceptual boundaries. This
can happen under circumstances where there are minor systemic challengers, lack of
triggers for security of small states, and overlapping of the international security agenda
and their field of expertise.

Keywords: United Nations, Security Council, small states, the Baltic States.
Introduction

Although non-permanent membership in the United Nations Security Council
(UNSC) is not comparable with permanent membership in terms of the time period pro-
vided for the work, or in terms of power and influence, it is nonetheless widely acknowledged
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that being a non-permanent member of the UNSC improves a member state’s international
prestige and indicates its commitment to multilateralism and UN values. One third of
the UN member states, Latvia among them, has never been a part of the UNSC. Latvia will
be running for the non-permanent seat of the UNSC at the election in 2025 for the term
2026-2027; therefore, analysis of small states’ limitations and opportunities in this inter-
national institution not only enrich academic debate about small states’ role in global
international affairs but is relevant as well for Latvia on a practical foreign policy level.

In contemporary international relations, small states are considered important
actors because of the emphasis on the concept of multilateralism, the rise of the role of
international institutions and the significant number of small states in the world, which
makes them a force to be reckoned with when acting together.

The aim of the article is to provide analysis of prospects for active, effective, and
visible work conducted by small states in the UNSC, to outline a legal and political inter-
pretation of their possible and actual activities and to compare the legal and conceptual
framework with the practical perspective.

Small states’ theoretical concept emphasises that analysis of common behaviour pat-
terns must be carried out by considering not only their physical and quantitative indicators, but
also the common historical context and the geopolitical challenges they share. The research
is designed to be relevant for Latvia in the context of its candidature for a non-permanent
seat of the UNSC at the elections in 2025. Therefore, the article analyses two case studies —
UNSC memberships of Latvia’s neighbouring countries Lithuania (for the UNSC term
2014—2015) and Estonia (for the UNSC term 2020-2021). Such a choice underlines shared
features of small states and allows for drawing conclusions which are relevant for Latvia.

This article is structured in three parts which deal with conceptual aspects of
small states role in international relations, the legal aspects of small states’ membership
in the UNSC, and the practical perspective of their work in the UNSC.

This article, by conducting qualitative, comparative, and legal analysis, shows,
that the theoretical prospects for small states of capability, influence, and effective and
visible work within the UNSC can be considered as minor because of the intersection of
legal (institutional and procedural) and conceptual (the concept of small states) aspects.
The legal aspect of the UNSC work is determined by the UN Charter and other UN docu-
ments, but the conceptual aspect is characterised by the contemporary understanding of
small states’ features and limitations in international affairs. Nevertheless, the effect of
legal and conceptual aspects on small states’ prospects, directing them towards systemic
irrelevance, low influence and capabilities, and vulnerability against power asymmetry,
is outweighed by the practical perspective that Lithuania and Estonia have taken during
their two-year terms in the UNSC.

The research outlines that the objective boundaries of the eventual performance
of small states in the UNSC, set by legal and conceptual aspects, can be supplemented
with effective and visible work in this institution. Nevertheless, the theoretical aspects
can be outweighed by the practical perspective only under circumstances where there is
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lack of systemic challengers, lack of triggers negatively impacting the security of particu-
larly small states, and overlapping of the international security agenda with the field of
expertise of a particular UNSC non-permanent member during its term of membership.

1 Conceptual Aspects of Small States’
International Capacity and Capabilities

In academia, there is no strict consensus about a precise definition of small states
and parameters that can be applied to categorise small states as a separate group. However,
that does not mean that such term is too vague to operate with. Just on the contrary —
the research on small states can be qualified as extensive, and debates about the content of
the term are ongoing. The contemporary concept of small states is complex and dynamic,
and it has been expanded beyond the pessimistic boundaries of small states’ victimhood,
extreme vulnerability, smallness, helplessness and systemic irrelevance.

General statistical measurements of small states encompass the size of the terri-
tory, population size, gross domestic product, and military expenditure, thus referring
to a separate group of states that are not great powers and that lack power in quantitative
sense (Wivel et al., 2016). This aspect can be complemented with the characteristic of
limited capacity of political, economic, and administrative systems (Baldacchino and
Wivel, 2020). It should be noted that such specific parameters are more characteristic of
the concept of small states in the 19t"-20t" centuries whereas nowadays the quantitative
aspect of the definition and conceptualization of small states is enhanced by more sophis-
ticated elements of behaviour and capacity regarding dealing with systemic challenges.

General behavioural patterns of small states after the Cold War cover the tendency
to adapt to the environment instead of shaping it and seeing the potential of influence in
membership of international organisations (Archer and Nugent, 2002; Baldacchino and
Wivel, 2020, Panke, 2010; Steinmetz and Wivel, 2010; Wivel et al., 2016). International
institutions play the role in platforms of influence and institutional shelter, which are able
not only to provide additional dimension to small states’ security within the international
system, but even replace the state-protector relationships (Bailes & Thorhallson, 2013;
Wivel et al., 2016). Growth of international institutions also serves as an influencing factor
for an increasing number of working platforms and areas of influence and visibility of
small states, simultaneously putting under pressure one of the most important quantita-
tive features of small states — limited and thinly stretched diplomatic and administrative
resources (Baldacchino & Wivel, 2020).

Classic theory of relative capabilities underlines four characteristics of (lack of)
power: fewer capabilities to preserve autonomy in the context of power politics; narrow
range of possible action; scarce options for defining the international agenda and rules
that pertain to it; small stake in the international system and low capabilities to act for its
sake (Waltz, 1979). These features of the concept of small states emphasise the thinking
of the neorealist or structural realist school, and it is often criticised because of the exces-
sive focus on military security (Wivel et al., 2016), leaving out of attention, for example,
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such contemporary concepts as human security, economic security, cybersecurity, and
environmental security. Nevertheless, in the context of this research, which analyses
the prospects of small states in the UNSC, the structural realists’ approach is applicable,
since the primary responsibility of the UNSC is international peace and security and its
composition and decision-making mechanisms reflect realities of the power politics after
World War II. Although the human security aspect has become more visible in the UNSC
work after the Cold War (Dedring, 2008), it is nevertheless framed in the context of
interstate and intra-state conflict.

International challenges that small states face in the 21% century are rarely systemic
ones. They are rather related to small states as a weaker part in asymmetric relations
(Baldacchino and Wivel, 2020; Wivel et al., 2016), geopolitical situation in the region, chal-
lenges and opportunities that are grounded in the historical background and have a specific
spacio-temporal context (Wivel et al., 2016; Maass, 2020). Therefore, for analytical and com-
parative purposes, the quantitative aspect is not sufficient — in order to group small states
to uncover their relative possibilities and limitations, the common geopolitical, historical
and geographical context is essential. The existing theoretical debate about the division line
between microstates, small states, middle powers and great powers is not relevant within
this research, as Latvia, Lithuania and Estonia with their parameters do not challenge any
of the cut-off lines and for academic purposes are clearly definable as small states.

Therefore, instead of looking for universal parameters of small states, this article
focuses on features of small states that are relational, qualitative and revealed in action.
These are: (1) systemic dependence; (2) limited (financial, human and administrative)
resources; (3) low capabilities for agenda-setting systemically; (4) vulnerability against
power asymmetry; (5) a narrow range of action; (6) geopolitical location and historical
context; and (7) international institutions as a vehicle of international influence. These fea-
tures have both analytical and political dimensions, and they allow for distinguishing areas
and aspects of the UNSC work where small states’ influence is low, and where the scope
of visible and effective activities is relatively wide, but options and solutions are available.

2 Institutional and Procedural Aspects
of Small States’ UNSC Membership

Legal aspects of small states’ capability, influence, and effective and visible work
within the UNSC can be grouped into institutional and procedural containers, and they
are outlined in the UN Charter, two UN General Assembly (UNGA) resolutions — UNGA
resolution 1991-XVIII and UNGA Resolution 2847 (XXVI), the Rules of Procedure of
the General Assembly and the Provisional rules of procedure of the Security Council.

2.1 Institutional Aspects of Small States’ UNSC Membership

From the institutional perspective of small states’ activity in the UNSC, Article
23, para. 1 of the Charter of the United Nations provides the most important parameter,
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which says that UNSC consists of five permanent members (the five great powers —
the winners of World War II — with permanent membership) and ten non-perma-
nent members, therefore providing only one possible UNSC membership option for
small states:

“The Security Council shall consist of fifteen Members of the United Nations.
The Republic of China, France, the Union of Soviet Socialist Republics [now —
the Russian Federation, successor of the seat — auth.], the United Kingdom of Great
Britain and Northern Ireland, and the United States of America shall be permanent
members of the Security Council. The General Assembly shall elect ten other Members
of the United Nations to be non-permanent members of the Security Council [..].”
(United Nations Charter)

The Charter of the United Nations — Article 23, para. 2 — also regulates the term
of non-permanent membership, and it is very short — two years — and does not allow
a possibility that a non-permanent member de facto works permanently or a longer term
than two years, because immediate re-election is excluded:

“The non-permanent members of the Security Council shall be elected for a term of two
years. [..] A retiring member shall not be eligible for immediate re-election.” (United
Nations Charter)

This clearly highlights the power and influence disproportionality between
permanent and non-permanent members. The Charter of the United Nations,
Article 23 also provides criteria that UN General Assembly (UNGA) should con-
sider when electing members of the UNSC, one of them being equitable geographical
distribution:

“The General Assembly shall elect ten other Members of the United Nations to be
non-permanent members of the Security Council, due regard being specially paid [..]
to equitable geographical distribution.” (United Nations Charter)

However, the Charter does not define any parameters or characteristics for
the mentioned equitable geographical distribution of the UNSC non-permanent seats. For
purposes of UNSC election, the pattern is set out in UNGA resolution 1991-XVIII (let. A):

“[..] (@) Five from African and Asian States;

(b) One from Eastern European States;

(c) Two from Latin American States;

(d) Two from Western European and other States.” (U.N. Doc. A/RES/1991(XVIII))

It is important that the regulation set forth by UNGA resolution 1991-XVIII
cannot be considered as an amendment to the Charter, it has never been subject to
ratification under Article 108 of the Charter, and this UNGA decision does not have
a binding character, though it nevertheless has a legal value and has a typical legal
effect of the recommendations of UN organs (Conforti, 2005), and it is regarded as UN
customary law.
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The UNSC candidates usually announce their intention to run many years ahead
before the election by informing their regional group and identifying the two-year term
for which it intends to become a non-permanent member. This tradition not only supports
good communication environment, but also clearly indicates whether UNSC elections
will be contested within the regional group (Reire, 2021). The Baltic Countries belong
to the Eastern European Group in the UN (United Nations. Regional...). Lithuania was
unanimously elected as a UNSC non-permanent member running unopposed in the 2013
elections. Estonia participated in a contested election against Romania in 2019 and won
with 132 UNGA votes (Security Council Report). Latvia will participate in a contested
election in 2025 since Montenegro has also announced its interest for the same seat in
2025 (Statement by H.E. ..., 2013).

Institutionally, additional feature of membership and international visibility,
which may be regarded as having a potential for power and influence, is outlined in
the Provisional Rules of Procedure of the Security Council, Rule 18, and speaks about
the UNSC Presidency:

“The presidency of the Security Council shall be held in turn by the members of
the Security Council in the English alphabetical order of their names. Each President
shall hold office for one calendar month.” (U.N. Doc. S/96/Rev.7)

Although the role of the President of the UNSC, according to the Provisional Rules
of Procedure of the Security Council, can be viewed strictly as narrow and in the light
of chairmanship of the meeting (Rule 19) and approving the UNSC provisional agenda
drawn up by the UN Secretary-General (Rule 7) and it does not involve the power to
set the agenda, it can be viewed as a granted opportunity in hands of every non-perma-
nent member.

Therefore, institutionally, the only option of UNSC membership for small states is
the non-permanent one, with a short term of two years and on strictly rotational basis,
but with a granted status of terminated UNSC Presidency.

2.2 Procedural Aspects of Small States’ UNSC Membership

The main procedural aspects of small states’ UNSC membership are covered by
the UN Charter, and the most significant rule concerns the so-called Yalta formula
(Conforti, 2005) which demands unconditional agreement of permanent members in sub-
stantive questions and confirms the veto power of the permanent members of the UNSC.
This rule is outlined in Article 27, para. 3:

“Decisions of the Security Council on all other matters shall be made by an affirmative
vote of nine members including the concurring votes of the permanent members [..].
(United Nations Charter)

The veto power has been a subject of academic scrutiny for decades since the very
first years of the UN. It is generally acknowledged in both academic and political circles
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as a non-democratic and exclusive power and instrument, paralysing the UNSC activity
and weakening the UNSC capability to ensure its main function — maintenance of inter-
national peace and security — effectively.

Moreover, theoretically and in praxis, there exists the problem of the double veto
or the option to exercise the veto power outlined in Article 27, para. 3 regarding the pre-
liminary question, when the UNSC cannot decide whether the question brought before
the UNSC concerns the procedure or not (Conforti, 2005; Liang, 1949; Rudzinski, 1951),
or, in other words — whether para. 2 or para. 3 of Article 23 of the Charter of the United
Nations is applicable. Neither the Charter, nor the UNSC praxis provide clear solutions
of this problem, but the practice (although there have been few cases) tends more to be
in favour of the right of veto, but none of the UN organs has the absolute and sovereign
power to interpret the Charter (Conforti, 2005).

The second significant procedural aspect influencing the activity of small
states in the UNSC regards the power to define the agenda of the UNSC and there-
fore — of the global peace and security situation and solutions in general. This aspect
is especially important from the point of view of practical policy solutions, since can-
didate countries often mention it as an argument for the candidacy and the possible
gain and positive result from the eventual two-year UNSC membership. The most
important conclusion from the procedural point of view here is that convocation
of the UNSC must be observed separately from the UNSC’s actual performance
(Conforti, 2005).

On the one hand, the Charter of the United Nations, Article 35, para. 1 grants any
member state the power to seize the UNSC, which theoretically indicates the power to
influence the UNSC agenda:

“Any Member of the United Nations may bring any dispute, or any situation of the nature
referred to in Article 34, to the attention of the Security Council or of the General
Assembly.” (United Nations Charter)

In addition, when the member state(s), the UNGA or the Secretary-General act on
the basis of respective Charter provisions, the UNSC is obliged to meet, as it is regulated
by the Provisional Rules of Procedure of the Security Council, Rule 2 and 3:

“The President shall call a meeting of the Security Council at the request of any member
of the Security Council.” (U.N. Doc. S/96/Rev.7)

“The President shall call a meeting of the Security Council if a dispute or situa-
tion is brought to the attention of the Security Council under Article 35 or under
Article 11 (3) of the Charter, or if the General Assembly makes recommendations or
refers any question to the Security Council under Article 11 (2), or if the Secretary-
General brings to the attention of the Security Council any matter under Article 99.”
(U.N. Doc. S/96/Rev.7)

On the other hand, the mentioned regulation, which emphasises the possibility
of bringing the issue to the attention of the UNSC by any UN member state and UNSC
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member, concerns only convocation of the UNSC. Namely, Rule 3 of the UNSC proce-
dure speaks about the situation, where the UNSC must decide whether the conditions of
the situation (real danger to peace) are sufficient to exercise its functions, and, if the UNSC
decides that conditions are insufficient, the issue will not be included in the actual agenda
(Conforti, 2005). In its turn, Rule 2 of the UNSC procedure is relevant only in situations
when the UNSC is already considering particular question, or in other words — is already
included in the organ’s agenda.

Therefore, the procedural aspect further deepens the power projection gap between
permanent and non-permanent UNSC members, outlined by the institutional aspect.
The main procedural element restraining the small states’ performance in the UNSC
is the veto power, since it does not allow making a decision without unanimity of per-
manent members. Moreover, although in the political discourse there exists the thesis
that non-permanent membership gives an opportunity to influence the global peace and
security agenda, legal provisions clearly show that UNSC agenda cannot be substantially
influenced without the consent of the permanent members.

Legal and conceptual aspects of small states and particularly — the Baltic States —
membership in the UNSC show a narrow and constrained field of play and seemingly
point in the direction towards a pessimistic view of small states’ minuteness, helpless-
ness and systemic irrelevance. Therefore, the theoretical prospects for small states of
capability, influence and effective and visible work within the UNSC can be considered
as minor (Table 1).

Table 1. Legal and Conceptual Aspects of the Baltic States’ Membership

in the UNSC: Summary

Legal aspects

Conceptual aspects

Institutional Procedural

Decisions on substantive
matters cannot be taken without
unanimity of the permanent

The only option: non-permanent
membership.

Systemic dependence.

Limited (financial, human and

Membership is strictly rotational.

Membership has a short term of
two years.

Membership grants a status of
terminated UNSC Presidency.

The Baltic Countries candidate
for the seat from the Eastern
European Group.

members (veto).
Double-veto problem.

Wide opportunities to bring
the issue to the attention to
the UNSC and to convoke the
council.

Narrow opportunities to bring
any matter to the actual UNSC
agenda without the consent of
the permanent members.

administrative) resources.

Low capabilities of agenda-
setting systemically.

Vulnerability against power
asymmetry.

Narrow range of action.

Geopolitical location and
historical context play a
prominent role.

International institutions
are a vehicle of international
influence.
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3 Practical Perspective: Lithuania’s
and Estonia’s Work in the UNSC

In this chapter of the article, legal and conceptual aspects are compared with
the actual performance of Lithuania (the UNSC term 2014—-2015) and Estonia (the UNSC
term 2020-2021) during their respective UNSC membership terms in order to deter-
mine whether theoretical aspects can be outweighed and compensated by the practical
perspective.

3.1 International Institutions as a Tool
for Raising International Status

The Baltic States’ membership and candidacy for the UNSC emphasises the con-
ceptual aspect of international institutions as a necessary tool for securing small states’
positions in the world. The UNSC membership generally can be seen in the light of
enhancing international standing and relevance, underscoring the international prestige,
advancing a national position, and gaining broader foreign policy objectives (Malone,
2000). It is worth mentioning that while all UNSC non-permanent members have similar
expectations towards networking during their term, small states in particular have lower
expectations in gaining influence but higher expectations on raising their international
status (Raik, 2021).

The aims and conclusions of Baltic States about their UNSC candidacy or
membership confirm this conceptual aspect. Estonia has declared that its election as
a non-permanent member of the UNSC demonstrates the maturity of Estonian diplo-
macy, raises Estonia’s profile and visibility across the world and its ability to bolster
its security and readiness to engage in solving global problems and managing con-
flicts (Estonia in the..., 2020). Lithuania, by emphasising the focus of UN values — its
commitment to protect human rights, promote democracy and enhance cooperation
among sovereign and equal states, based upon primacy of international law — has
concluded that the two-year diplomatic work on the UNSC “have made us stronger”
(Ministry of the..., 2016).

3.2 Candidacy, Term, and Regional Rotation

International ambition is seen as one of the success factors in effectively fulfilling
the short two-year term at the UNSC, considering that the next term will most likely
not be possible in a foreseeable future because of limited resources and the fact that 6
of 23 UN Eastern European Group members still have not been members of the UNSC
(Countries Never Elected...). It must also be noted that Russia, which represents the same
regional group, is a permanent member of the UNSC, but two Eastern European Group
members — Ukraine and Belarus — have the specific status of UN founding members,
although they could not be considered international subjects in 1945 (Conforti, 2005),
and have been UNSC non-permanent already during the Cold War period (Countries
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Elected Members, 2021). The international ambition in combination with restricted
working period as a focal point of the membership has been underlined by Sven Jiirgenson,
the Permanent Representative of Estonia to the UN. He emphasises that the role of small
states in the UNSC depends very much on their level of ambition, and Estonia was aware
of the practical implications of the shortness of its two-year term, which is available “once
in a generation” and can be fulfilled with the help of being as ambitious and as “active
as possible” (Raik, 2021).

A mechanism that supports newly elected UNSC members and is especially
important for the Baltic States because of their lack of previous UNSC experience, is
a regulation concerning the Working Methods of the UNSC, Article 140, which aims
to familiarise the newly elected members with the work of the UNSC and its sub-
sidiary bodies:

“The Security Council invites the newly elected members of the Council to observe

all meetings of the Council and its subsidiary bodies and the informal consultations

of the whole for a period of three months, as from 1 October immediately preceding

their term of membership. The Council also invites the Secretariat to provide all rele-

vant communications of the Council to the newly elected members during the above-
mentioned period” (Handbook on the..., 2021)

From the point of view of the limited resources available to small states, the prin-
ciple of regional rotation in a UNSC election cannot be evaluated in a-sided manner.
On the one hand, this principle ensures higher probability and higher possibilities for
small states to be elected to the UNSC. On the other hand, the contested elections drain
the limited resources of small states even more. Lithuania ran unopposed in its election
as the UNSC non-permanent member in 2013 elections, whereas Estonia participated
in a contested election against Romania in 2019 and won by gaining 132 UNGA votes
(Security Council Report, 2021).

3.3 Geopolitical Location and Historical Context

International standing and relevance of small states is highly dependent on their
geopolitical location, geopolitical situation, and historical context.

First, Lithuania’s and Estonia’s UNSC membership and Latvia’s candidacy for
the non-permanent seat reflect both the historic and geopolitical aspects, and the pro-
cess of growth of the international potential of these three countries. During the Cold
War under the Soviet occupation, the Baltic States had neither the possibility to work in
the UNSC nor options to gain direct experience in multilateral relations. This experience
of integration into international system had to be achieved in the years after the collapse
of the Soviet bloc. Therefore, Lithuania started its term as a UNSC member 23 years after
regaining independence, Estonia — 29 years, and Latvia in the case of a positive UNGA
vote will have a non-permanent UNSC seat for the first time 35 years after regaining
independence in 1991. Of all European Union member states, Latvia and Cyprus are
the last ones without the UNSC experience (Countries Never Elected...).
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Second, cases of Lithuania’s and Estonia’s membership show that their work in
the UNSC gives an opportunity to highlight issues relevant for the security of the Baltic
region and gives broader meaning of shared geopolitical and historical patterns with
neighbouring countries. Lithuania has acknowledged that standing up in defence of
the international community’s most fundamental principles: sovereignty, territorial integ-
rity, and freedom in the context of Crimea’s illegal annexation by Russia was Lithuania’s
primary task and duty on the UNSC and shaped its role in this prominent institution
(Ministry of the..., 2016). The focus on security issues of the region was further ensured
by Estonia by keeping the issues of Belarus, Ukraine, and Georgia high on the agenda.
Among all activities it is worth highlighting two UNSC formal meetings (Estonia in
the..., 2020) and two informal meetings in 2020 (Human Rights in..., 2020 and 2021
(The Situation in..., 2021) on situation in Belarus. Estonia’s example also underlines
effective use of the Arria formula, which is a relatively recent praxis that involves inviting
participants to informal deliberations within a flexible procedural framework (“Arria-
Formula” meetings..., 2002).

Therefore, the conceptual aspect of geopolitical location and historical context
in the praxis of small states’ UNSC membership can be a facilitating factor in terms
of agenda setting, maintaining regional security and shaping a particular country’s
foreign policy profile. The conceptual aspect of geopolitical and historical context
can have a positive potential of effective UNSC membership in cases where there is
a stable security situation, because protection from aggression, strong international law
and open international economy shape the international environment in a way that is
highly supportive for small states (Maass, 2020). Nevertheless, this conceptual aspect
has a predominantly negative potential in asymmetric relations and an unstable security
environment.

3.4 Presidency and Agenda-setting

The UNSC Presidency is a formal duty, which nevertheless can be regarded as
a granted opportunity for a UNSC non-permanent member to become visible and to use
an international institution as a tool for shaping its international reputation and profile.
Bearing in mind that the UN serves as a platform for influence for those states which
are willing and able to focus and prioritise their material and human resources and work
through regional groups (Panke and Gurol, 2020), the effective use of this opportunity,
however, depends on member states diplomatic professionalism.

Both Lithuania and Estonia have had two one-month UNSC Presidencies. During
its first Presidency in February 2014, Lithuania’s focus was relatively broad on the issues
of the rule of law, protection of civilians, and cooperation between the UN and regional
organisations (Ministry of the..., 2016). However, during last days of this Presidency
the conflict in Ukraine was for the first time raised in the UNSC, and the first emer-
gency meeting on the situation in Ukraine was held (U.N. Meeting... (2014). Lithuania
acknowledges that the factor of Ukraine’s predicament at the time had a strong effect
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on the shaping of its role in the UNSC at large (Ministry of the..., 2016). It is a clear
example of overlapping of the international agenda with a non-permanent member’s
expertise and security interests that has enhanced its potential to fulfil its responsi-
bilities as part of the UNSC membership while boosting its international profile and
increasing its visibility.

Estonia’s profile of the UNSC membership encompasses international law, fun-
damental values, cybersecurity and working methods of the UNSC (Estonia in the...,
2020). Both Estonia’s Presidencies in May 2020 and June 2021 took place in the context
of Covid-19 pandemic. During its first Presidency, the UNSC worked remotely and for
the first time in history, the UNSC meetings were held in an online format, which over-
lapped with Estonia’s UN profile (digital and cyber-security agenda; working methods
of the Security Council). International visibility was also enhanced by the 75" anniver-
sary of the end of the World War II, which was celebrated with the help of a high-level
Arria-formula meeting, chaired by Urmas Reinsalu, the Minister of Foreign Affairs of
the Republic of Estonia, live-streamed globally (Signature Event on..., 2020b), and powered
by Hybridity, an Estonian virtual event platform.

Although, theoretically, agenda-setting possibilities in the UNSC for the small
states are limited and their capabilities of agenda-setting systemically can be evaluated as
low, a combination of an international agenda dovetailing with national expertise, clear
priorities, and creative, flexible use of available instruments and adaption to the interna-
tional environment has a higher practical potential than the theory provides and predicts.

3.5 Limited Resources and Narrow Range of Action

Conceptually, the aspects of small states’ limited financial, diplomatic and admin-
istrative resources as well the narrow range of possible action, which directly results from
the lack of resources, are objective. They constitute objective boundaries and restrictions
in the UNSC membership, which have to be taken into account during the election
campaign and the actual membership.

Lithuania’s and Estonia’s cases show that the solution to this situation is profiling
and specialisation. Lithuania’s work during its UNSC membership was more focused
on general problematics of international security and systemic stability, and this sup-
ports the conceptual aspects of systemic dependence and vulnerability against power
asymmetry. Lithuania’s work became more profiled on Ukraine after Russia’s aggression
(Ministry of the..., 2016) and became the most prominent feature of Lithuania’s member-
ship. It outlines the significance of a small state’s ability to react to events of international
agenda within the profile of its foreign policy.

Estonia’s UNSC priorities are very well defined and precise. These are: international
law, rules-based world order, new threats (climate change and cyber security), and working
methods of the Council (Raik, 2021), and Estonia is also the co-penholder with Norway on
the theme of Afghanistan, which was a major topic on the UNSC agenda already before
the withdrawal of the US forces in 2021 (Estonia in the..., 2020).
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Estonia’s emphasis on upholding international law and a rules-based order not only
supports the UN agenda at large but is even more important for Estonia as a small state
that benefits from international stability and order. Cyber security falls into the category
of Estonia’s nation branding profile, while keeping the UNSC agenda corresponding
to the digital age. Estonia succeeded in bringing a new aspect into the UNSC work:
the cybersecurity agenda. As part of its presidency, for the first time in the UNSC history,
Estonia organised a virtual meeting in a format of Arria-formula, focused on stability
in cyberspace, cyber norms, and international law (Signature event of..., 2020a), thus
contributing both to global and national security agenda.

The aspects of limited resources and narrow range of action emphasise the need
for prioritising work of small states at three different levels: global (systemic) level,
national foreign policy level and institutional (UN) level. This conclusion underlines
the need of small states to minimise the systemic dependence and vulnerability against
power asymmetry by contributing to the stability of the international system and the rule
of law, because the role of small states is dependent on system-relevant factors and forces
beyond the immediate control of small states (Maass, 2020). It also shows the necessity of
having a clear national foreign policy brand and priorities to achieve high international
visibility.

Conclusions

The article outlines that the legal and conceptual boundaries for small states’
capability, influence, and effective and visible work within the UNSC are objective, but
they can be outweighed by the practical perspective, as it is outlined in the case studies
of Lithuania’s and Estonia’s membership.

This can be done by: (1) setting forth clear foreign policy priorities and UNSC
membership priorities at three levels: systemic (strengthening of the stability of interna-
tional system and international law), national (profiling of foreign policy in the context of
lack of resources), and institutional (strengthening the UN as a shelter against external
shocks); (2) using and expanding actively and creatively all possible UNSC work formats,
including informal ones; (3) profiling and selectively engaging in those international
agenda issues that dominate the UNSC agenda and fall into the purview of the particular
state’s expertise or geographical proximity. These conclusions and outlined strategies
are important for Latvia’s candidacy and eventual UNSC membership.

Nevertheless, legal and conceptual constraints of small states’ international influ-
ence can be minimised only in a supportive international system: where small states’
physical security and territorial integrity are not threatened, the rule of law protects
from aggression, and systemic challengers and triggers to the security of particular small
states are low.
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Abstract

Regulation of the Republic of Latvia ensures limitation of both illegal participa-
tion in armed conflicts and gaining unwanted military experience. The article analyses
norms of the Criminal Law and the National Security Law which restrict the service
in the armed forces of other countries and participation in the armed conflicts. These
norms have been studied in connection with the norms of the Citizenship Law and
the Law On Participation of Latvian National Armed Forces in International Operations.
The purpose of the article is to propose the possible solutions to the identified problems,
by analysing the stated regulation, in order to reduce the possible unintentional violation
of the regulation by individuals.

The historical, analytical, systemic and teleological methods have been used in
the preparation of the article.

Keywords: participation in the armed conflict, military service, Latvian citizenship,
non-citizen.

Introduction

The number of armed conflicts in the world continues to grow [1], which raises
the question of the quality of national regulation regarding the participation of Latvian
citizens and non-citizens in armed conflicts of other countries and the service in
the armed forces of other countries.

The amendments to the Criminal Law, which entered into force on 19 February
2015, introduced a prohibition of unlawful participation of Latvian citizens and
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non-citizens in an armed conflict (taking place outside the territory of Latvia which is
directed against territorial integrity or political independence of a state or is otherwise in
contradiction with international law binding upon Latvia, violating laws and regulations
or the international agreements binding upon Latvia) and on direct or indirect collection
or transfer of financial resources acquired in any way, or other property to a party that
is involved in an armed conflict (taking place outside the territory of Latvia and whose
action is directed against territorial integrity or political independence of a state or is
otherwise in contradiction with international law binding upon Latvia). These amend-
ments to the Criminal Law also prohibit recruitment, training or sending of persons for
unlawful participation in an armed conflict taking place outside the territory of Latvia.
[2, Article 77.1, 77.2]

Clause 2 of the first part of Article 24 of the Citizenship Law and Clause 4 of
the first part of the Article 7 of the Law On the Status of those Former U.S.S.R. Citizens
who do not have the Citizenship of Latvia or that of any Other State provide an opportu-
nity for a Latvian citizen and non-citizen to serve in the armed forces of other countries
after receiving the permission of the Cabinet of Ministers. This opportunity, according to
the authors’ opinion, may give the recipient of the permission of the Cabinet of Ministers
a false impression that this permission also includes permission to participate in any
armed conflict while serving in the armed forces of the concrete state and simulta-
neously excludes the possible liability provided for in the Criminal Law. It should be
also mentioned that the refusal of a person, who has received the stated permission
from the Cabinet of Ministers, to participate in an apparently unlawful armed conflict
(according to the definition of the Criminal Law) may create grounds for the punishment
for failure to observe the military discipline.

According to Article 3." of the National Security Law, Latvian citizens are pro-
hibited from serving in the armed forces, internal security forces, military organisa-
tion, information service or security service, police (militia), or services of institution
of justice of foreign states or other subjects of the international law or established in
their territories, except when a Latvian citizen is serving in the service of the European
Union (hereinafter — EU), the North Atlantic Treaty Organisation (hereinafter - NATO),
a Member State of the EU, a Member State of the European Free Trade Association,
a Member State of the North Atlantic Treaty Organisation, the Commonwealth of
Australia, the Federative Republic of Brazil, or New Zealand, or in the service of such
country with which Latvia has entered into an agreement regarding recognition of dual
citizenship or when a Latvian citizen is serving in the service that is not recognised
as voluntary in the country of his or her nationality with which the dual citizenship
has occurred in accordance with the conditions of the Citizenship Law. According to
the authors, this norm is only partially synchronised with the Citizenship Law, because
the list of exceptions to this norm does not include the service in the armed forces of
another country with the permission of the Cabinet of Ministers, which is provided for
in Article 24, Paragraph 1, Clause 2 of the Citizenship Law.
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Meanwhile, Article 3.! of the National Security Law prohibits non-citizens, without
any exception and conditions, from serving in the armed forces, internal security forces,
military organisation, information service or security service, police (militia), or services
of institution of justice. But Clause 4 of Part 1 of Article 7 of the Law “On the Status of
those Former U.S.S.R. Citizens who do not have the Citizenship of Latvia or that of any
Other State” grants a non-citizen the right to obtain permission from the Cabinet of
Ministers for the relevant service.

Theoretically, there is a possibility that a citizen or non-citizen, having received per-
mission from the Cabinet of Ministers to service in the armed forces of another country,
will start their service, mistakenly believing that this permission excludes the liability pro-
vided for in Article 95.! of the Criminal Law (criminal liability for violation of Article 3."
of the National Security Law).

1 Unlawful Participation in Armed Conflict

On February 19, 2015, amendments to the Criminal Law entered into force. These
amendments prohibit Latvian citizens and non-citizens from unlawful participation in
an armed conflict, direct or indirect collection or transfer of financial resources acquired
in any way or other property to a party that is involved in an armed conflict and from
recruitment, training or sending of a person for him or her to unlawfully participate in
an armed conflict. [2, Article 4, 77, 772 777

The term “unlawful participation in an armed conflict taking place outside the ter-
ritory of the Republic of Latvia” used in the above-mentioned regulation of the Criminal
Law may be interpreted as follows:

By analysing these norms of the Criminal Law in connection with the regulations gov-
erning participation of persons in international missions or operations as part of the armed
forces of the state. Reading Articles 77', 77* and 77° of the Criminal Law in connection
with Article 2 of the Law on Participation of the Latvian National Armed Forces in
International Operations, it can be concluded that lawful participation in the contingent
of the Latvian National Armed Forces in an international operation means participation
in the operations according to the Charter of the United Nations, or in accordance with
the international agreements binding to Latvia and laws of Latvia, as well as a decision of
the Saeima, of the Cabinet of Ministers or, in the case specifically provided for in the law,
of the Minister for Defence on participation of the contingent of the Latvian National
Armed Forces in international operations. [3]

Participation in an international mission or operation will be also legal if it is
carried out by a person such as civilian expert. According to Article 12 of the Law on
International Assistance, a civilian expert participates in international missions and
operations based on a resolution, recommendation, or request of those international
organisations which Latvia has entered into international agreements with, and also
upon the invitation of a Member State the EU or the NATO. The Law on State Border
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Guard, the Law on Police and the Fire Safety and Fire-fighting Law offer similar regula-
tions regarding participation of border guards, police officers and officials of the State
Fire-fighting and Rescue Service with special service ranks in international operations
and missions. [4, 5, 6, 7]

However, by analysing these norms of the Criminal Law in connection with regu-
lations that provide for obtaining permission from the Cabinet of Ministers to serve in
the armed forces or military organisation of another country. According to Article 24,
Paragraph one, Clause 2 of the Citizenship Law, Latvian citizenship may be revoked
for a person if he or she is serving voluntarily in the armed forces or military organi-
sation of another country, except where the person is serving in the armed forces or
military organisation of a Member State of the EU, a Member State of the European
Free Trade Association, a Member State of the NATO, the Commonwealth of Australia,
the Federative Republic of Brazil, New Zealand or in the armed forces or military
organisation of a country which Latvia has entered into an agreement with regarding
recognition of dual citizenship, without permission from the Cabinet of Ministers, and
in the case of revocation of Latvian citizenship the person does not become a stateless
person. [8]

A person wishing to use the opportunity (provided by the Citizenship Law) to
obtain the permission from the Cabinet of Ministers to serve in the armed forces or
military organisation of another country not included in the list of exceptions of Article
24 of the Citizenship Law may be confused by the question whether the Citizenship Law
and Article 77.! of the Criminal Law are consistent with each other. That is, a person may
rightly wonder whether the permission of the Cabinet of Ministers to serve in the armed
forces or a military organisation of another country automatically includes permission
to perform all military tasks, including participation in any international mission and
operation.

A similar question may arise for a person who serves in the armed forces of
the country/a military organisation which is included in the list of exceptions of Article 24
of the Citizenship Law (the service in the countries allowed by the Citizenship Law). This
person may theoretically be in a situation where they will have to search an answer to
the question whether the service in the armed forces, which is allowed by the national
law, includes the right to participate in absolutely all missions and operations in these
armed forces or military organisation. Also, whether such participation in an armed
conflict always be recognized as legal within the meaning of the Criminal Law?

It should also be noted that military service is based on observance of military
discipline, which according to Article 4 of the Law On Military Disciplinary Responsibility
is explained as observance of procedures and instructions in the military service and
in service in the National Guard. [9] In many countries there is a similar understanding
of the issue of military discipline. Thus, for example, refusal of the Latvian citizen (who
voluntarily serves in the armed forces of an EU member state or with the permission
of the Cabinet of Ministers in another country’s armed forces) to obey the order to
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participate in the mission (because they conclude that this mission is directed against
territorial integrity or political independence of another state) may create legal basis for
bringing such Latvian citizen to disciplinary responsibility in accordance with the laws
and regulations of the country in whose armed forces they serve.

Although Article 24, Paragraph one, Clause 2 of the Citizenship Law and Article 77.!
of the Criminal Law seem to regulate the same issue, these norms should be distinguished,
since each of them concerns the achievement of separate goals. If Article 24, Paragraph
one, Clause 2 of the Citizenship Law defines cases when a person may be deprived of
Latvian citizenship, the Criminal Law contains a prohibition on participation in armed
conflicts outside the territory of Latvia if such participation occurs without observing
laws, regulations or binding international agreements. Although the Cabinet of Ministers,
when assessing the issue of allowing a Latvian citizen to serve in the armed forces of
another country or military organisation, should take into account that a Latvian citizen
will be obliged to perform all duties related to the military service, including participa-
tion in military missions; according to the authors’ opinion, granting of such permission
is most likely not to be considered as granting permission to participate in any armed
conflict outside the territory of Latvia.

As mentioned above, the main purpose of the Citizenship Law is to define persons
who are recognised as citizens of Latvia, while maintaining a set of citizens loyal to Latvia.
Citizenship is considered a sensitive issue as it is essentially an expression of national
sovereignty and identity. [10, 8] Article 24, Paragraph one, Clause 2 of the Citizenship
Law provides prohibition to the service in the armed forces or military organisations of
other countries not included in the list of exceptions of the Clause 2 Part 1 of Article 24.
As the punishment for failure to comply with such obligation, the Article provides
deprivation of citizenship. But in the case of revocation of Latvian citizenship, the person
should not become a stateless person in compliance with the Convention on the Reduction
of Statelessness. [11] Thus, if a Latvian citizen who does not have a citizenship of another
state violates this regulation, they will most likely not lose Latvian citizenship.

In addition, the Citizenship Law does not oblige a Latvian citizen to obtain the per-
mission from the Cabinet of Ministers to serve in the armed forces or a military organi-
sation of an EU member state, a member state of the European Free Trade Association,
a member state of the NATO, the Commonwealth of Australia, the Federative Republic
of Brazil, New Zealand or in the armed forces or military organisation of a country with
which Latvia has entered into an agreement regarding recognition of dual citizenship.

Neverthless, the aim of Article 77.! of the Criminal Law is to prohibit Latvian
citizens from participating in an armed conflict taking place outside the territory of
Latvia which is directed against territorial integrity or political independence of a state
or is otherwise in contradiction with international law binding upon Latvia.

Thus, although the mentioned regulation of both laws contains a reference to
service in the armed formations of other countries, the main aims of the two laws are
different.
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When deciding whether to allow the service in another country’s armed forces or
military organisation, in the current fast changing world, it would be difficult or impos-
sible for the Cabinet of Ministers to predict in which future armed conflicts exactly this
country or military organisation may be involved. It should be noted that the Citizenship
Law contains provision on deprivation of citizenship in cases where a person served in
the armed forces of another state without the permission of the Cabinet of Ministers since
the law has entered into force, that is, since 25 August 1994. On the other hand, prohibition
of unlawful participation in an armed conflict taking place outside the territory of Latvia,
which is included in Article 77.! of the Criminal Law, entered into force on 19 February
2015 — at a time when participation of volunteers in armed conflicts taking peace in other
countries became one of the problems in the field of international security. [12]

Similarly to the Citizenship Law, Article 7, Paragraph 1, Clause 4 of the Law “On
the Status of those Former U.S.S.R. Citizens who do not have the Citizenship of Latvia
or that of any Other State” provides that the non-citizen status of a person shall be
revoked if they serve in the armed forces, internal security force, security service, police
(militia) of any foreign country, or is in service of judicial institutions without permis-
sion of the Cabinet of Ministers. Unlike the Citizenship Law, this Law does not contain
a list of countries in which non-citizens have the right to serve without the permission
of the Cabinet of Ministers. [13] Therefore, non-citizens who receive the permission
from the Cabinet of Ministers to serve in the armed forces of another country or another
organisation may also face the mentioned issues.

Consequently, a person who decides to serve in the armed forces of another country
or organisation should consider all risks connected with the fulfilment of such decision.

2 Service in the Armed Forces of Foreign Countries

Amendments to the National Security Law and the mentioned amendments to
the Criminal Law, which provide additional rules limiting acquisition of military expe-
rience, entered into force on January 1, 2017. The National Security Law was supple-
mented with Article 3. which prohibits a Latvian citizen to serve in the armed forces,
internal security forces, military organisation, information service or security service,
police (militia), or services of institution of justice of foreign country or other subjects of
the international law or established in their territories, except the case when:

1) a Latvian citizen is serving in the service of the EU, the NATO, a Member State

of the EU, a Member State of the European Free Trade Association, a Member
State of the NATO, the Commonwealth of Australia, the Federative Republic
of Brazil, or New Zealand, or in the service of such country with which Latvia
has entered into an agreement regarding recognition of dual citizenship;

2) a Latvian citizen is serving in the service that is not recognised as voluntary in

the country of their nationality with which the dual citizenship has occurred
in accordance with the conditions of the Citizenship Law. [14]
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Thus, the mentioned norm prohibits such service which may be related to a special
training of military nature with the use of service weapons. In the authors’ opinion, this
norm is partially synchronised with the Citizenship Law. It does not prohibit the service
in those countries where the permission of the Cabinet of Ministers is not required
in accordance with Paragraph 2 of the first part of Article 24 of the Citizenship Law.
The norm of the National Security Law, observing the obligation arising from the insti-
tute of citizenship to be loyal to the country of his or her citizenship and to protect
its freedom and independence, does not prohibit the citizen of Latvia (who has estab-
lished a dual citizenship in accordance with the Citizenship Law regulation) to perform
a compulsory military service or service of general military duty in the country of
the second citizenship. [15] Simultaneously, the list of exceptions to this norm does not
include service in the armed forces of another state with the permission of the Cabinet
of Ministers.

In addition, according to Article 3." of the National Security Law, non-citizens are
prohibited from serving in the service (serving in the armed forces, internal security
forces, military organisation, information service or security service, police (militia),
or services of institution of justice) of a foreign country without any exceptions or
conditions.

Obedience of the mentioned requirements of the National Security Law is ensured
by amendments to the Criminal Law, which entered into force on January 12, 2017.
According to Article 95." of the Criminal Law, criminal liability arises for violation of
the of prohibition of requirements of laws and regulations to serve in the armed forces,
internal security forces, military organisation, intelligence service or security service,
police (militia), or services of institution of justice of foreign country or other subjects
of the international law or established in their territories. [2]

Moreover, norms of the Citizenship Law and the Law On the Status of those Former
U.S.S.R. Citizens who do not have the Citizenship of Latvia or that of any Other State,
which requires permission from the Cabinet of Ministers for the service, seem to contra-
dict with the strict restrictions of Article 3." of the National Security Law. Theoretically,
there is a possibility that a person, having received the permission of the Cabinet of
Ministers mentioned in the Citizenship Law or in the Law On the Status of those Former
U.S.S.R. Citizens who do not have the Citizenship of Latvia or that of any Other State,
will start and perform this service being convinced that this permission of the Cabinet of
Ministers completely excludes liability provided for in Article 95." of the Criminal Law.

The authors provide two possible solutions to prevent such situations.

The first one would be to amend Article 24 of the Citizenship Law and Article 7 of
the Law On the Status of those Former U.S.S.R. Citizens who do not have the Citizenship
of Latvia or that of any Other State, and to exclude the possibility to serve with the per-
mission of the Cabinet of Ministers in the armed forces, internal security forces, military
organisation, intelligence service or security service, police (militia), or services of institu-
tion of justice of foreign countries or other subjects of the international law or established
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in their territories. The wording of the amendments may be as follows: in the Citizenship
Law — “to exclude Clause 2 of the first part of Article 24”; in the Law On the Status of
those Former U.S.S.R. Citizens who do not have the Citizenship of Latvia or that of any
Other State — “to exclude Clause 4 of the first part of Article 7”.

Another proposal it not to amend the Citizenship Law and the Law On the Status
of those Former U.S.S.R. Citizens who do not have the Citizenship of Latvia or that of
any Other State. These two laws are relatively rarely amended. Since its entry into force
on August 25, 1994, the Citizenship Law has been amended only 4 times, and the Law
On the Status of those Former U.S.S.R. Citizens who do not have the Citizenship of
Latvia or that of any Other State (since its entry into force on May 9, 1995) — 7 times.
According to the information report of the Ministry of Justice, “Proposals for reducing
the number of amendments to regulatory enactments” adopted at the Cabinet of Ministers
on 26 August 2014, despite administrative and financial expenses created by the often
drafting of regulatory enactments or their amendments and despite the creation of nega-
tive impact on the public’s attitude towards such often amended regulatory enactments,
the number of both laws and regulations tends to increase. The Ministry of Justice has
concluded in this information report that certain regulatory enactments are amended
several times even within one year. [16] Thus, taking into account the issue of amend-
ments to regulatory enactments in general, relatively rare amendments to certain laws can
confirm either the high quality of the legal framework of them and the full compliance
with the purpose of their issuance — the compliance with all life situations covered by
them, or the refusal of the legislator to “open” for amendments such laws which regulate
sensitive issues in the society.

The Citizenship Law and the Law on the Status of those Former U.S.S.R. Citizens
who do not have the Citizenship of Latvia or that of any Other State are amended relatively
rarely. Therefore, as a second solution to the mentioned problem, may be the advice to
the Cabinet of Ministers to remember the regulation of the National Security Law and
the Criminal Law and to refuse to issue a permit to serve in another country’s armed
forces or military organisation if a request for such permit is received.

Conclusions

To eliminate the identified shortcomings of synchronisation between Article 24 of
the Citizenship Law, Article 7 of the Law on the Status of those Former U.S.S.R. Citizens
who do not have the Citizenship of Latvia or that of any Other State and Article 3." of
the National Security Law, the following solutions are possible:

1. To make amendments to Article 24 of the Citizenship Law and Article 7 of
the Law On the Status of those Former U.S.S.R. Citizens who do not have
the Citizenship of Latvia or that of any Other State, and to exclude the pos-
sibility of receiving a permission from the Cabinet of Ministers for the service
in another country. The wording of the amendments may be as follows: in
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the Citizenship Law — “to exclude Clause 2 of the first part of Article 247 in
the Law On the Status of those Former U.S.S.R. Citizens who do not have the
Citizenship of Latvia or that of any Other State — “to exclude Clause 4 of the first
part of Article 7”.

2. Not to amend the Citizenship Law and the Law On the Status of those Former
U.S.S.R. Citizens who do not have the Citizenship of Latvia or that of any Other
State. To recommend the Cabinet of Ministers to remember the regulation of
the National Security Law and the Criminal Law and to refuse issuing a permit
for service in another country’s armed forces or military organisation if a request
for such permission is received.
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Abstract

In perfectly functioning democratic civil society, political decisions should be based
on competence of elected officials and their knowledge of certain political issues where
experts play an important role. The aim of this article is (1) to look at the role of elected
officials (legislators) and public administration institutions in determining the governance
of rule of law within defense policy in relation to engagement of the members of society in
national defense, and (2) to analyse what factors affect sustainability of this policy and under
what circumstances it transforms, and how this transformation is reflected in the public law.

Methodologically theoretical / literature overview has been conducted, discussing
the role of institutions in the political process and their interaction with legislator within
the framework of new institutionalism. Empirically the case of Latvian defense policy
towards societal engagement into national defense has been presented and analysed.
Animportant aspect of the empirical study of this issue is interaction among the legislator,
public administration institutions, non-governmental sector, and the public. Findings
of this analysis leads to argument that Latvian ministry of defense plays a central role
in sustainability and transformation of the national policy towards societal engagement
into national defense. Legislator does not take necessary initiative in these policies, which
is reflected in absence of needed amendments from the perspective of the public law,
considering political ambition set by the Ministry of Defense of Latvia.

Required political support of ministry’s political initiatives have been granted by
the parliament, but as a consequence, this policy in its full extent is not currently properly
reflected in the legal acts and regulations.

Keywords: legislation, public law, national defense, institutionalism, bureaucratic
policy, decision making, public administration, parliamentarism.
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Introduction

Public engagement in the national defense is first and foremost a matter of public
law. The Constitution of the Republic of Latvia enshrines independence, freedom and
democratic state system of the state. Presently, the persons who are involved in the pro-
vision of state defense are very clearly defined in the law. Article 5 of the National
Security Law stipulates that every Latvian citizen has a duty to engage in national defense
(Nacionalas drosibas likums, 2001). Politicians decide how to ensure the participation
of citizens in strengthening national security and, if necessary, in national defense, and
implementation of this policy is entrusted to public administration, which in case of
defense policy is the Ministry of Defense and the National Armed Forces.

After abolition of compulsory military service in 2007, the laws and regulations
established two possibilities for the participation of citizens in the national defense —
professional military service in the National Armed Forces (Nacionalo brunoto spéku
likums, 1999; Militara dienesta likums, 2002) and voluntary service in the National Guard
(Zemessardzes likums, 2010). In the domain of extra-curricular education, young people
have the opportunity to get involved in the Youth Guard. Despite the fact that public,
politically elected officials and the Ministry of Defense (hereinafter — MoD) itself have
conceptually defined the need and obligation for the public to participate more widely
and actively in national defense, the legal framework governing engagement of residents
and Latvian citizens in public defense from a legal point of view has remained essentially
unchanged.

Dynamics of defense policy endurance and change in both theory and practice are
determined by such factors as national threat assessment and changes in the interna-
tional security situation, participation in international security alliances, setting domestic
political priorities and distribution of material resources, competence and involvement
of decision-making bodies, and the capacity of the public administration.

Professional and academic literature so far has developed an understanding of how
Latvia’s membership in the North Atlantic Treaty Organization (NATO) has affected
national defense policy. The aim of this article is to take a closer look at theoretical and
practical aspects that have determined dynamics of defense policy or its stagnation during
Latvia’s accession to NATO and how this has been reflected in legislation.

Although political debate in the field of defense often takes place in narrow forums
of professionals and decision-makers, the issue of public engagement in the national
defense covers the widest range of actors involved in policy-making and implementation.
The study of the issue of public engagement in national defense best reveals interaction
of the political, bureaucratic and public sectors in determining the sustainability of this
policy, legislation and understanding of the processes that lead to transformation of
these policies.

The first section of the article provides a brief review of institutionalist litera-
ture that provides a theoretical understanding of these issues, looking at the role and
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challenges of institutions in a democratic society, while the second and third section
examine bureaucratic, political and legal aspects and dynamics of public engagement
in national defense.

Institutions in Democratic Society

Theory of new institutionalism emphasises phenomenon of societal and individual
impact over a political system and its different powers (Easton, 1953). In certain areas of
public administration, institutions enjoy greater public trust and feedback than the others.
Defense sector usually is one of the most “trusted” branches of public administration, as
long as it is capable of implementing a policy in the interests of national security, which,
is adequately reflected in the national legislation.

Interaction between the legislature and bureaucratic policy in the various dimen-
sions of policymaking retains a great deal of interest among researchers in both legal
sciences and research within comparative politics and public administration. To define
the role of the institution in a democratic society, this section will provide a brief over-
view of theoretical approaches in state governed bureaucratic organisations as defined
by rule of law.

According to the theory of new institutionalism, public administration institutions
tend to create their own “business” environment with respect to other parties acting in
policy-making and legislation (Thoenig, 2011). Although ideally public administration
should be guided by the legislator and public vision that is translated into specific policy
projects, public administrations establish a degree of “autonomy” and often determine
not only the legislator’s agenda but also the content and substance of the policy. The issue
of “autonomy” of the branches of public administration is also relevant in the case of
Latvia, as Article 6 of the Law of Public Administration stipulates that “public administra-
tion is organised in a unified hierarchical system [and] no institution or administrative
official may function outside this system” (Valsts parvaldes iekartas likums). However,
institutions tend to evolve from policy “instrumentalisationists” to “conceptualisers™
they generate and implement “policy recipes” that determine how the “game is played”
(Hammond, 2003).

Mechanisms of public administration influence the course of individual and public
thinking, interpret the facts, act in accordance with their regulations, as well as engage
in solving public disputes. Researchers sometimes ask whether the activity of public
administration always meets the needs of society and whether it promotes democratic
participation. In a legal and democratic society, the very idea that technocracy can deter-
mine and control public opinion by “compromising” the legislature’s ability to pass laws
that serve the best interests of society is not acceptable.

One theoretical approach of the new institutionalism is based on the idea that
political choices are made in the process of institution-building or policy-making, and
it has a sustainable impact on future decision-making, also called a “path dependence”
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that describes “ancient” routes of the presently made decisions (Pierson & Skocpol, 2002;
Krasner, 1984).

Culture, experience, competence and vision of the bureaucratic mechanism are
placed in the laws and regulations, as far as the legislator allows. Changes in bureaucratic
policy routines can often be driven by the influence of external forces, necessitating
change and adaptation. It is also a question of predictability of public administration
and the search for logic, underlying one or another activity, or rather it is a kind of com-
promise between the content of the problem to be addressed by officials and the level of
uncertainty at the time of decision-making (Peters & Pierre, 2011).

According to Jean-Claude Thoenig, public administration is involved in policy-
making. Empirical research here considers three basic dimensions or aspects: (1) different
goals of the actors involved, (2) the way information is consolidated, (3) administrative
capacity and choice of decision-making processes (Thoenig, 2005). Thus, public admin-
istrations act as a political “arena” of force and balance with the “big policy” makers and
legislators.

This raises an important question regarding functioning of the bureaucratic
mechanism in a democracy: how successfully institutions are integrated into democratic
systems, reflecting the nature of democratic decision-making and policy implementation,
especially in the field of defense policymaking?

In the course of the development of democracy, society has taken over political
power from the hands of autocrats and bureaucrats and handed it over to the elected
political representatives (Cooper, Gvosdev & Blankshain, 2018). According to Thomas
Hammond, the irony of twentieth-century public administration is that as social and
economic responsibilities of democratic governments increase, elected officials are
delegating increasing policymaking powers to career officials, returning real polit-
ical power to technocrats. It would not be an exaggeration to say that bureaucrats
in liberal democracies are able to act independently of elected officials. In any case,
bureaucracy often has some independent policymaking capacity, whether delegated
or not. It is therefore important to create conditions in which bureaucrats are given
a greater or lesser role in policymaking and the legislative process in a democratic
environment.

One of the main criteria for significance of public service establishment in demo-
cratic system is the degree to which legislator is able to exercise control over govern-
mental officials. For example, according to Aberbach and Rockman, in the United
States (U.S.) it is a commonsense, that the U.S. Federal Reserve is capable and eligible
to operate independently from the Congress, as it shapes U.S. monetary policy, unlike,
the International Development Agency of Department of Agriculture which deals with
specific international aid projects (Aberbach & Rockman., 2000; Nikers & Tabuns, 2019).

Different levels of bureaucratic autonomy can have important political conse-
quences. The reason is that the political choices of officials do not always reflect priorities
of elected officials.
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Rebecca Ingber suggests that after the 2016 U.S. presidential election term of a “deep
state” emerged in American political terminology. This approach is related to allegation
that body of permanent bureaucratic officials work “behind the scenes” to determine
U.S. national security policy according to their preferences, ignoring the president and
their administration (Ingber, 2018).

There are two main reasons why officials could develop independent policymaking
capacity. One of the reasons given by Max Weber is that officials can often be more
competent in certain matters than elected officials. Even if officials are not granted poli-
cymaking rights, they have access to more information and are endowed with a deeper
theoretical understanding and operational experience that can enable them to act inde-
pendently. Most discussions on bureaucratic autonomy involve asymmetries in informa-
tion, understanding and competence; less attention is paid to the bureaucratic autonomy
that can arise in disputes between elected officials and the public administration system
(Nikers & Tabuns, 2019). Another argument why bureaucracy can develop its ability to act
independently is associated to its relative “symbiosis” towards elected officials, who are
interested in expertise and professional knowledge, which civil servants can provide for
politicians, so that legislator would be more capable to perform better politics (Cooper,
Gvosdev & Blankshain, 2018; Nikers & Tabuns, 2019).

Empirical research of these issues in the case of Latvia is relevant in the context
of political debate and bureaucratic policy, which is reflected on the one hand in public
policy models and policy initiatives, and, on the other hand, in legislation, which is the end
result of interaction between elected officials and bureaucratic policy.

Sustainability of Bureaucratic Policy

Within three years after Latvia’s accession to NATO (2004), compulsory military
service was abolished, and a fully professional National Armed Forces was established.
Such a policy was determined both by Latvia’s accession to the North Atlantic Treaty
Organization, Article 5 of which, as it was explained to the public by governmental offi-
cials and elected representatives, promised guaranteed support in the event of a military
attack, and public “fatigue” from compulsory military service as it was experienced during
the Soviet occupation.

During this time, society at large, in obedience to the advice of public administra-
tion and politicians, voluntarily “withdrew” from active participation in strengthening
national defense, leaving it to politicians, officials and army professionals. The changes
gradually appeared only after Russia’s aggression in Ukraine in the spring of 2014, but
from the point of view of law and legislation, the situation regarding public engagement
in national defense has not changed substantially since abolition of compulsory military
service in 2007.

There are several levels of national and international significance that influence
how defense and security policy is defined, as well as legislation within the national
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security domain. Foreign assistance and advice, mainly from Northern Europe, played
an important role in the early stages of rebuilding of the defense forces in the 1990s,
influencing Latvia’s defense and security system and setting the course for Latvia’s mem-
bership in NATO and transitioning to professional military service.

The most significant reform of the defense sector took place after 2000, when
Latvia received guidelines or the so-called “road map” for joining NATO, which required
the renewal and restructuring of the military sector and the amendment of laws in
accordance with NATO standards. Although Latvian defense system has experienced
a number of positive trends, it still faces many challenges, including public engagement
in strengthening national security (Nikers, 2019).

After the restoration of independence, formation of Latvia’s defense and security
can be divided into three stages.

Latvia gradually established its army and defense system, adapting to the existing
international environment and relying on the norms of international law after the end
of the Cold War. Shortly after the restoration of independence, political and economic
integration in the Western political and economic space became the main driving force of
Latvia’s domestic and foreign policy. At the same time, military development was some-
what neglected, with only a few units maintained, mainly to participate in international
peacekeeping operations. In this phase, the “Russian threat” was assessed as relatively
low, given the significant domestic political problems in Russia. The defense forces of
all the Baltic States reflected this situation, as a result of which only symbolic military
forces remained in Latvia (Nikers, 2019).

The second stage in the process of Latvia’s defense and security development in
the early 2000s and resulted from Latvia’s membership in NATO in 2004. The NATO
Membership Action Plan called for changes in the command and control of the Latvian
defense system. In addition, military personnel were completely reformed and reorgan-
ised according to the NATO standards. During this period, compulsory military service
(CMS) was abolished in Latvia and Lithuania.

Occupation and annexation of Crimea by Russia in 2014 led to changes in
Latvia’s defense concept (Par valsts aizsardzibas koncepcijas apstiprinasanu, 2016).
Simultaneously, much more attention was paid to the weak spots in NATO’s collective
ability to protect the Baltic States under Article 5 of the NATO Treaty. These include:
(1) the presence of Russian military forces in the region (Kaliningrad), and the vulner-
ability of the Suwatki Corridor, (2) the presence of massive Russian military forces against
the smaller Baltic armies acting as the armies of the most militarily powerful NATO
nations; and (3) the location of NATO capabilities far from the potential defense positions
of the Baltic states (Nikers, 2019).

Since Latvia adopted policies towards integration in EU and NATO, legislator often
acted as a “mailbox”, receiving guidelines and instructions provided by the officials of
ministry of Foreign Affairs and Ministry of Defense and approved a number of legal acts
according to these “pre-set” conditions in a way for Latvia to fulfill political and legal
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obligations in joining these international organisations. This tradition of “competence”
and “older brother” in cooperation with the legislature has continued even after successful
accession to NATO. The legislator usually follows recommendations of MoD officials and
NAF professionals, which are also reflected in the law (Nikers & Tabuns, 2019).

Policy Transformation and Legal Aspects

After the Russian aggression in Ukraine, at the level of public administration
and among elected officials, the notion that the state must increase its self-defense
capabilities gradually began to crystallise, and the notion of wider public engagement
in national defense was returned to governmental agenda, which was later reflected in
legislation as well.

In general, the response to international development from the side of Latvian
Ministry of Defense and the legislator regarding public engagement in national defense
was relatively slow.

The Concept of National Defense, which is approved by the Saeima, the Parliament
of Latvia, in accordance with Article 29 of the National Security Law at least once during
each parliamentary term, was updated only within two years after the Russian aggression
in Ukraine provides understanding of changes within international security environ-
ment, but is not giving sound and clear guidance on comprehensive public engagement in
national defense (Par valsts aizsardzibas koncepcijas apstiprinasanu, 2016). Consequently,
as the National Defense Concept is updated every four years, in this situation there was no
public conviction among defense policy makers that Russia’s aggression in Ukraine would
serve as a basis for updating the concept earlier than the provisional deadline.

Only in the second half of 2018, more than four years after the Russian aggression
in Ukraine, the MoD began work on strengthening and incorporating the Comprehensive
National Defense System in laws and regulations — a conceptual approach to engage
all public administration institutions in national defense and setting ambition for
a wider public involvement in national defense in the future. The informative report on
the “Implementation of the Comprehensive National Defense System” (Informativais
zinojums par visaptvero$as sistémas ievieSanu Latvija) was approved by the Latvian
Cabinet of Ministers on January 8, 2019. This approach was chosen as an alternative to
the resumption of compulsory military service and was based on engagement of all public
administration branches in ensuring the national defense. Amendments to the National
Security Law (Nacionalas drosibas likums) regarding comprehensive state defense entered
into force on October 30, 2018.

Wider public discussions on resumption of compulsory military service began
in the spring of 2016. Then, according to the results of the SKDS survey, the number of
supporters of compulsory military service had increased significantly. The survey showed
that almost half of the Latvian population supports CMS (Meisters, 2016). At that time,
the Minister of Defense Raimonds Bergmanis rejected resumption of the compulsory
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military service, citing excessive expenses in the state budget for the implementation of
such a policy. The head of the Saeima Defense Commission Ainars Latkovskis rejected
the possibility of CMS for the same reason. In her turn, the Speaker of the Saeima Inara
Mirniece called to resume the discussion on the necessity of the CMS, pointing to
the renewal of conscription in Lithuania which took place in spring of the same year, but
a year later I. Murniece announced that the CMS should be renewed after the reform of
the defense sector (Rita panorama, 06.04.2016).

During 2017, the MoD put emphasis on the development of the National Guard,
which in fact did not introduce changes in the field of public law and legislation regarding
public engagement in the national defense, and the National Guard still remained the only
organisation for real public (only for citizens) engagement and alternative to CMS from
the point of view of public law. Early 2017, the MoD announced that the country was
returning to the concept of total or “comprehensive” defense, which was forgotten after
joining the North Atlantic Treaty Organization (NATO). During this time, preparations
for the establishment of high-readiness units in the National Guard Battalions continued
(Nikers, 2017). At the beginning of 2018, the Ministry of Defense reported plans to expand
the National Guard forces to 12,000 by 2027. At that time, there were approximately
8,000 volunteers in the National Guard.

The first legal act approved by the Cabinet of Ministers in 2019, which sets a broader
and more detailed policy within the public administration regarding public engagement in
national defense, is the Informative Report on the Implementation of the Comprehensive
National Defense System in Latvia (Informativais zinojums par visaptvero$as sistémas
ieviesanu Latvija, 2019). The report states that “the practical task of a comprehensive
national defense system is to define specific tasks and roles for each governmental institu-
tion in national defense”. The subsequent regulation of the Cabinet of Ministers instructs
the MoD to establish and lead a working group for the development of a comprehensive
protection system and determination of the further actions necessary.

The Informative Report consists of references regarding participation and respon-
sibilities of individuals, explaining that “national defense applies to every resident of
Latvia. (...) guaranteeing national defense is not only the duty of state authorities and
administrations, but also the responsibility of each individual”, but this document does
not define specific obligations and responsibilities of individuals.

Information report is a declarative document that provides guidance to
the MoD and public administration institutions. It describes the goals and objectives of
the Comprehensive National Defense, such as “ensuring that state institutions, public
organisations and citizens are ready to provide support to the National Armed Forces
and perform vital functions for the further existence of society and the economy (...)".
Simultaneously, it is stated that comprehensive national defense must “promote a culture
of preparedness so that citizens prepare purposefully for the worst-case scenarios and
are ready to support each other in their personal and social lives, thus providing a greater
sense of security and consequent psychological resilience”. In specifying these settings,
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reference is made to strengthening of the National Guard and the Youth Guard, which
does not introduce any changes in the context of public law regarding engagement of
citizens or the general public in national defense.

The comprehensive defense approach is strengthened in the National Defense
Concept 2020 developed by the MoD and approved by the Saeima, in which even greater
emphasis is placed on the responsibility and engagement of individuals and society in
national defense (Par valsts aizsardzibas koncepcijas apstiprinasanu, 2020).

This, too, is a conceptual document that, in the context of public law, does not intro-
duce any substantial changes in the relationship among the state and citizens regarding
the wider engagement of society and individuals in national defense. This document does
not envisage a return to the CMS, but instead, suggests a more active and wider public
engagement in national defense. Need to introduce compulsory national defense training
in secondary schools in the 2024/2025 school year is mentioned. Mandatory imple-
mentation of national defense training is determined by the National Defense Training
and Youth Guard Law, which entered into force on 5 January 2021 (Valsts aizsardzibas
macibas un Jaunsardzes likums).

Article 23.5 of the National Security Law defines the concept of comprehensive
national defense where (...) in the event of war, military invasion or occupation (...)
the national armed forces, public administrations and local authorities, as well as natural
and legal persons, shall take measures for the military and civil defense of the State and
implement armed resistance, civil disobedience and non-cooperation with illegal civil
administration bodies (Nacionalas dro$ibas likums, 2001).

Regarding the Comprehensive National Defense System, despite the fact that obli-
gations and rights regarding national defense are ruled in the National Security Law,
obligations are defined only for citizens of the Republic of Latvia, the circle of subjects
who have obligations and rights in the event of a state of emergency is expanded as of
October 30, 2018, according to the Article 25" of the same law. This provision in National
Security Law (NSL) stipulates that in case of military invasion, when implementing com-
prehensive state defense policy, obligations and rights are determined not only for citizens
of the Republic of Latvia, but for residents of the Republic of Latvia as a whole.

According to the NSL, the Latvian population is obliged to fulfill the tasks given
by the National Armed Forces and the Allied Forces, as well as other state administra-
tion and local government institutions responsible for overcoming the state threat; not
to cooperate with illegal administrative institutions and armed units of the aggressor,
except in cases when the refusal to cooperate endangers the life or freedom of a person
or his or her family members. At the same time, citizens have the right to exercise civil
disobedience against illegal government institutions and the aggressor’s armed units; to
show armed resistance and provide support to members of civil disobedience and armed
resistance, the NAF and allied forces.

There is currently no legislation in force to determine how these NSL regulations
should be implemented, as well as to specify and regulate the fulfillment of obligations
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and rights imposed on citizens and the applicable liability in case of non-compliance
with these obligations.

Public law also does not address the issue of engagement of all residents of
the country in national defense, still extending these duties and rights only to citizens
of the Republic of Latvia.

According to the comment of the State Secretary of the Ministry of Defense Janis
Garisons to “Latvijas Avize” on December 15, 2020, the right to make armed resistance
can be exercised only in the ranks of the National Guard or professional military service,
thus only Latvian citizens who have joined the National Guard, professional military
service, or who are mobilised as reserve soldiers and reservists, which consequently do
not apply to the entire population of Latvia (Drézins, 2020).

According to the Law on the National Guard, only Latvian citizens aged 18 to 55
can still join its ranks (Zemessardzes likums, 2010).

Regarding societal support for the army, the MoD State secretary in the interview
indicates that this means ability of the population to “comprehend certain things outside
of everyday life, out of the ordinary and report them to the relevant services, first and
foremost — about the armed people of unknown origin”. In the context of non-cooperation
with the occupiers, each citizen “must understand for himself how far he can go — he
should not endanger his own life or the lives of others”.

These clarifications from MoD in the public give a greater understanding of
the rights and obligations for the Latvian population within the context of NSL and
the National Defense Concept 2020. From the perspective of the public law, the concept
of “every citizen” and “every resident” engagement in the national defense is still not
binding until mechanisms and procedures for compliance that include obligations and
rights for citizens and residents, as well as obligations and rights of the public sector
are set by law and subsequent governmental regulations. Latvian MoD took initiative to
transform the policies towards societal engagement into national defense, at the same
time leaving a legislator somehow behind in terms of adequate reflection of these poli-
cies into the legal acts and regulations. The Parliament has found itself playing a weak
role reacting to the MoD’s political course and never took a lead in expressing general
political guide for the issue of societal engagement in national defense.

Conclusions

In the area of public law, there has been no significant change in public engage-
ment in national defense, despite the willingness of the public, public administration
and the legislative body to change the situation and the actual change in defense policy
in response to international security challenges. This has been reflected in the National
Defense Concepts in 2016 and 2020, as well as in the National Security Law. However,
changes in this legislation have so far failed to provide a specific framework for public
commitment to the engagement of individuals and society in national defense that would
provide a comprehensive response to today’s security challenges.
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Policy changes towards societal engagement in national defense itself came
along “outside” pressure of “degrading” regional security environment, and reaction to
the Russia’s aggressive behavior, as the issue of public engagement in national defense
has been on the agenda since Russia’s aggression in Ukraine in 2014, and the dynamics
of policy change in this regard are mainly related to the Ministry of Defense’s policy
initiatives, which are reflected in the respective policy documents.

While there has been a wide political debate on the form and nature of societal
engagement into national defense, Latvian MoD is taking a lead in these policy mat-
ters, and the behavior of the legislator is mainly proactive or reactive. Though MoD is
the governmental institution which is responsible for development and implementation
of the national defense policy, the issue of societal engagement is domain which cannot
be resolved within the narrow circles of public administration officials. This is a complex
problem of “societal contract” with the state, where, for instance, important factors of
public law should be carefully considered.

A legislator has to demonstrate its political will and communicate its vision with
society, including wide spectrum of governmental and non-governmental institutions,
think-tank community and academia, while setting agenda for such an important policy
affecting lives of all Latvian citizens and residents. If MoD is taking a lead in these
national policy matters and in certain regulations provides that, this is obligatory for
every Latvian citizen and resident to engage into national defense, but the legislator
fails to reflect and properly resolve these norms in the national legislation, it proves
that balance of executive and legislative powers has been significantly distorted. It
is necessary that public law in Latvia and subsequent policy documents and regula-
tions clearly provide how responsibilities and obligations are divided among the state
and society.
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Abstract

Analysing the problematic aspects of the legal regulation of local self-government of
the Republic of Lithuania related to the realisation of the rights provided for the minority
(opposition) of the municipal council in the Law on Local Self-Government and other legal
acts, the following empirical research was performed. During the research, the method
of interviews was used in order to identify, as precisely as possible, the problems of
the realisation of the rights of political minorities (opposition) in the whole Lithuanian
municipality. It is the interview method that was chosen to ensure the interaction between
the researcher and the respondent, which enables to obtain the widest and deepest pos-
sible information in identifying practical problems and also allows to collect the detailed
data needed to solve the identified problems. The interview focused on the target group
of respondents from many different Lithuanian municipalities who are fully acquainted
with the practical aspects of the realisation of the minority rights of the council. All
respondents are current or former opposition members of municipal councils. With
the aim of maximising practical benefits, as many as thirty respondents were interviewed
in this research.

Keywords: local self-government, political minority’s rights, opposition.

Introduction

After direct mayoral elections held on March 1, 2015 in as many as sixteen
Lithuanian municipalities — Bir§tonas municipality, Druskininkai municipality: Ignalina
district, Jonava district, Kaunas district, Lazdijai district, Marijampolé municipality,
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Neringa municipality, Pagegiai mun1c1pal1ty, Palanga municipality, Pasvalys district,
Rietavas municipality, Sakiai municipality, Sal¢ininkai municipality, Vilkaviskis district,
Vilnius district (Central Electoral Commission of the Republic of Lithuania, 2015), one
political party or movement won an absolute majority in the elections. After the March 3,
2019 municipal elections, the number of “one-party” municipalities increased to seven-
teen (Central Electoral Commission of the Republic of Lithuania, 2019), which further
highlighted the importance of ensuring the minority (opposition) rights of the council in
the municipalities. Thus, it could be further noted that during the 2019 direct mayoral
elections, as many as 39 mayors (out of 60) were re-elected for the next term.

Separation of authorities is one of the most important constitutional principles of
a democratic state, which influences organisation of state authority, its functioning, and
guarantees human rights and freedoms. The principle of separation of powers can be
divided into two interrelated parts: 1) interaction of authorities — usually associated with
relations between individual authorities, which are understood as cooperation between
authorities, coordination of actions, functioning of the system of “checks and balances”
ensuring control and balance between governments; 2) separation of authorities — it is not
only the division of authorities into branches of state authority, but also determination
of their own internal formation procedure, legal status, powers and competencies, and
assurance of their independence (Jarasitinas, 2001).

J. Madison, one of the main founders of the doctrine of the division of authorities,
also held the position that constitutional framework defining the powers of each indi-
vidual government was insufficient. He argued (Madison, 1999) that a mechanism was
needed to guarantee self-regulatory control of the branches of government. “J. Madison’s
aim was to protect freedom and interests of the minority by creating a system in which
the central authorities remain independent but at the same time control and counterbal-
ance each other. Based on the experience in the states, ]. Madison saw the greatest threat
(to democracy) in the legislature.” (Griskevi¢, 2008).

Although in science the system of levers and counterweights, usually associated
with management of the state rather than municipalities and the institutional structure
(Novikovas, 2005), of their government differs substantially, essential principles between
municipal councils and the Seimas of the Republic of Lithuania, as collegial authorities
in which political decisions (legal acts) are made, are very similar in terms of making
decisions themselves. Therefore, a certain analogy between the municipal council and
the Seimas of the Republic of Lithuania can be seen, in particular on separation of authori-
ties, with regard to the procedure for their internal formation, determination of authori-
ties and competences between the majority and the minority. Thus, when emphasising
the importance of the political opposition of municipalities, the analogy of the Seimas
of the Republic of Lithuania can be partially relied upon.

The Constitutional Court of the Republic of Lithuania has noted that
the Constitution of the Republic of Lithuania presupposes protection of the parlia-
mentary minority, the minimum requirements (Constitutional Court of the Republic
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of Lithuania, 1993) for the protection of the Seimas opposition, and that the recogni-
tion of the parliamentary opposition is a necessary element of a pluralistic democracy
(Constitutional Court of the Republic of Lithuania 2001). The Statute of the Seimas
may establish guarantees for activities of the opposition — a certain number of seats
and positions in committees, status of the leader of the opposition, initiation of agendas
and commissions, and so on. A systematic assessment of the provisions of the Law on
Local Self-Government of the Republic of Lithuania shows that the obligation to form
a Control Committee, Anti-Corruption and Ethics Commissions in each municipality
to which the opposition is delegated by the opposition is one of the ways envisaged by
the legislator to ensure pluralist democracy.

Presence of the opposition in every municipal council is not only a normative
phenomenon but also a necessary expression of democracy. In essence, the opposition has
two main functions. First, it prevents establishment of one party and curbs arbitrariness
of authority, helping to maintain the constitutional model of authority. Second, because
political decisions are not perfect, the opposition points to the mistakes and shortcomings
of the government. The opposition is a means of limiting power and fostering social peace.

Although there is no precise, universally accepted definition of democracy (Kekic,
2007), a democratic form of government means that all citizens have the right to par-
ticipate in the governance of a country and is fundamentally different from a form of
government in which such a right belongs to one class, exclusive group or autocrat. Even
before the introduction of direct mayoral elections in Lithuania, Lithuanian scientists
(Urmonas & Novikovas, 2011), noted that “[o]ne of the most important foundations of
a democratic society is a multi-party system” and suggested that “the election of direct
mayors may lead to the development of oligarchic tendencies”.

The aim of this empirical research is to identify the main problems of the realisa-
tion of the rights of political minorities (opposition) in Lithuanian self-government with
the help of respondents from different Lithuanian cities.

The article is divided into three parts. The first part presents the methodological
substantiation of the research, the formulation of the interview questions, the strategy
and the course. The second part summarises the results, and the third part presents
conclusions.

Strategy and Methodology of Survey of
Opposition Representatives of Different
Lithuanian Municipal Councils

The specifics of the research object determined the choice of qualitative research
methods, because the solution of the problem formulated in the article requires analysis
of many variables, and some of them are difficult to identify by theoretical means alone.
Qualitative methodology does not constrain the researcher with standardised procedures
and allows to gather detailed information about the object of research necessary for
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solving the problem. Abundance of data does not necessarily mean quality of informa-
tion. In terms of interactions, quantitatively based individual studies can provide useful
insights based on analysis of pre-existing relationships. However, the interaction itself is
an ever-changing process. The qualitative approach is based on more flexible methods
and provides better opportunities to predict the causal links between different processes
and the perspectives of an individual’s behavior. The results of quantitative research only
show the existence of problems. Quantitative research can help with hypothesis testing
and statistical generalisation (Tummers, 2011). It can be stated that qualitative analysis
would allow to fully understand the problems raised in the research paper — for which
data collected using quantitative methods signal — the causal links between the underlying
processes and factors. In order to ensure that research does not become only a tool for
data collection, but actually serves to improve municipal management processes, it is
appropriate to combine elements of quantitative methodology and qualitative approach.
The researcher using the qualitative research approach does not seek to gather as many
facts as possible, the qualitative methodology allows to focus on a deeper analysis of
the collected information.

In order to achieve practical benefits and novelty of the work, the possibilities of
the qualitative approach to generate conclusions and recommendations that would be
relevant and useful in decision-making should be emphasised. Therefore, supplementing
the ongoing research with elements of a qualitative approach is particularly relevant.

Thus, in the qualitative research it was decided to additionally use the interview
method. This method is used to gather comprehensive understanding of the research
object. To obtain important data based on the knowledge of competent persons who
are fully acquainted with the practical aspects of the realisation of the minority
rights of the council in their activities. The interview method was chosen to ensure
the interaction of the researcher and the informant, which enables to obtain wider and
deeper information by detailing and asking additional questions, to gather informa-
tion useful for the research not only from theoretical knowledge provided by experts
and scientists.

Most of the data required for the research is obtained by linguistically assessing
the information provided directly in the statements (surveys) of the representatives
of the municipal opposition. However, in order to maximise the reliability of the data
obtained from the research, it is important to take into account observations made by
researchers that public administration research is too little focused on issues related
to the culture of public sector organisations and the internal climate, and even applied
research that provides recommendations for solving real problems rarely analyses how
the internal culture and work atmosphere of a municipality have a significant impact
on the implementation of public policy and the activities of organisations themselves
(McNabb, 2002). Therefore, when formulating the questionnaire and conducting the inter-
view, it is necessary to pay attention to the fact that when interviewing respondents in
a structured way, without direct contact and researcher intervention (e.g. questionnaire

— 130 —



S OC RATE S RSU elektroniskais juridisko zinatnisko rakstu zurnals 2021, NR. 3 (21)

Karolis Kaklys. Approbation of Results Obtained During Interview: Research of
Possibilities for Exercising the Rights of Political Oppositions in Lithuanian Self-Government

method), an important part of the aspects relevant to the research would go unnoticed.
For example, adjustment of informants’ thought process, attentive listening, voice intona-
tion, and nonverbal behavior during interviews. Therefore, the interview survey method
provides an opportunity to assess beginnings of understanding of the phenomena that
shape the management culture.

Thus, the researcher cannot know some details in other ways than by asking
the respondents questions, which helps with the better assessment of the mentioned
phenomena and management culture. The data obtained from the interviews can be
divided into two groups (Gomm, 2004): 1) things that can be considered as facts, and
2) things that are inherently unconfirmable because they involve matters of self-knowl-
edge. For example, the informant may provide specific examples and identify situations
not described elsewhere due to statutory rules, and these will be indisputable facts that
reflect reality. However, statements about the lack of legal regulation and identification of
its shortcomings and directions for improvement are already partly decisive in terms of
internal beliefs and possible practical experience. This may lead to objections to the cred-
ibility of the interviewee’s statements, as the informant is chosen as an authoritative
source of information; however, their opinion cannot be accepted as a priori correct.
Deciding which information obtained during the interviews can be considered relevant
data and evidence for the research is a crucial task. It is difficult for the researcher to
prove that he or she does not invent the data and does not misrepresent the informant’s
opinion, so any research results must be critically evaluated, the validity of which becomes
a closed circle.

Thus, the choice of technique to transform an interview into data should focus
on epistemological issues and, in particular, on what should be considered as data from
the researcher’s perspective (Mason, 2002), that is, it is important for what purpose
and for what information the interview method is used, as well as how it is expected to
logically integrate the obtained data into the overall set of data analysed in the research
and consistent interpretations of the studied phenomena. Thus, the main problem of
scientific methodology can be identified as the organisation of an efficient and effective
process of scientific cognition (Gudelis, 2007).

In this research, informants are interviewed in order to gather not only the knowl-
edge about the object of the research obtained with the help of theoretical methods
and document analysis, but also data that cannot be effectively collected in other ways.
The object of the research can be conceptualised from various positions; therefore, it is
crucial to approach the research questions more broadly from the aspects relevant to
practical activities. Taking into account that there are 60 separate territorial administra-
tive units (municipalities) in Lithuania; therefore, the application of the survey (interview)
method will help to reveal the object of research more and will ensure the reliability
of the data in interaction with the observation method applied by the author. In this
context, it should be noted that the author of this research himself has been a member
of the opposition of the municipal council for more than ten years.
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In applying the above methods and in formulating the research strategy, the dif-
ferent research methods should be combined in the light of (Mason, 2002, 34):

1)

2)

3)

technical integration: data collected by different methods or from different
sources must be identical or complementary in technical or procedural terms
so that they can be easily combined and grouped, or in some way comparable;
ontological integration: data must be ontologically compatible. In other words,
they must be based on uniform, consistent or comparable assumptions about
social existence and phenomena;

integration at the cognitive and evidence substantiation levels: includes questions
of whether different methods and data derive from the same epistemological
provisions or are at least epistemologically compatible, that is, must be based
on the same or harmonised assumptions about the generation of knowledge
and the validity of the evidence;

integration at the level ofexplanation: also includes epistemological issues, but
focuses on constructing explanations and generalisations. The data obtained
using different methods should be useful for comprehensible and convincing
reasoning to help solve difficult research questions.

A characteristic feature of the exploratory interview is that all the information is
obtained orally. In that, it is fundamentally different from a questionnaire survey. There
are more differences. For example, interviews provide wider opportunities to get to know
the subject in more depth, whereas in a questionnaire survey such opportunities are very
limited. On the other hand, interviews are less likely to cover more respondents than
a questionnaire.

The purpose of the exploratory interview method, according to L. Cohen and
L. Manion, can be used in three ways (Cohen & Manion, 1989):

1y

2)

3)

it can be used as a direct and basic means of obtaining the necessary infor-
mation; for example, to find out what the respondent thinks (attitudes), what
the person knows (knowledge information), what he likes and dislikes (values);
as a tool to test a hypothesis; for example, to identify or refine the relationships
between variables and a study event;

can be used in conjunction with other research methods both to gather infor-
mation and to evaluate other methods such as a questionnaire.

Four types of interviews are possible in research practice (Kardelis, 2017):

1)
2)

3)

structured (questions and the whole procedure are planned in advance and
little is changed during the interview; in this case the situation is defined);
unstructured (without a detailed plan, questioning in free form; the situation
is open and able to change);

non-imposed (the interviewer does not try to maintain the intended line
of conversation, but gives in to the course of the interview imposed by
the respondent);

— 132 —



S OC RATE S RSU elektroniskais juridisko zinatnisko rakstu zurnals 2021, NR. 3 (21)

Karolis Kaklys. Approbation of Results Obtained During Interview: Research of
Possibilities for Exercising the Rights of Political Oppositions in Lithuanian Self-Government

4) purposeful (the interviewer pays special attention to the respondent’s subjec-
tive answers about the situation known to him, which he became acquainted
with before the interview; from the answers received, the researcher can decide
whether his hypothesis has been confirmed or not). This type of interview was
chosen for the survey of the representatives of the opposition of the munic-
ipal councils.

When researching the possibilities of the realisation of the opposition rights of
municipal councils (practical implementation) — interviewing selected local politicians
is potentially useful due to the fact that the features that shape the practical content of
the research phenomenon may differ radically from theoretically (both in legal regulation
and research) defined assumptions and conclusions. Additionally, proper implementation
of the rights of municipal opposition is one of the most important standards of good
governance; therefore, in order to objectively understand the established traditions of
local government governance — the findings of the research need to be based not only on
subjective beliefs, but also to integrate municipal opposition. However, this does not mean
that the views of the interviewees must be considered unequivocally correct. Informants
are interviewed in order to deepen the analysis, covering more questions, the interpreta-
tion of which would enable objective assumptions to be confirmed or refuted objectively.

Therefore, the interview method aims to obtain data that:

1) reflect the practical possibilities for the realisation of the rights provided by law
to the municipal opposition at the national level;

2) would allow to identify, evaluate and understand specific problems of prac-
tical realisation of the rights of the local opposition in separate Lithuanian
municipalities;

3) would play a role in critically evaluating data collected by other methods;

4) would allow to decide on the prevailing views among the respondents on
the importance of the analysed issue and the scale of relevance;

5) views would be reasoned, based on examples and reasonably explained;

6) would be useful (logically integrated) for a common objective understanding
of the phenomena under research.

The survey of municipal opposition representatives can be named as a control
method for scientifically objective knowledge of the researched phenomena. It can be
stated that the interview method is used to refine and verify the data obtained by obser-
vation, document analysis and other methods.

It is advisable for the interviewer to try to take such a position as if he or she knew
nothing about the situation under investigation, as if the most important and obvious
aspects of the phenomenon under investigation are better understood (Babbie, 2007).
However, such a proposal is more appropriate to accept when analysing data already col-
lected and, of course, to avoid overwhelming the opinion of informants, without affecting
the content of their statements.
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K. Kardelis, the author of the textbook of scientific methodology, claims that
the interview is one of the effective methods of qualitative research, which guarantees
greater reliability than the questionnaire method or other survey methods, as the inter-
view provides wider opportunities to get to know the subject in more depth, whereas
in a questionnaire survey such opportunities are very limited (Kardelis, 2002). During
the interview, the researcher should be active enough to direct the conversation towards
the information of interest. Therefore, in this case, the expert survey is conducted using
the semi-structured interview method. The questions aim to reveal the views, assess-
ments and reasoning of the opposition representatives of different municipalities not only
about the object of research, but also about other phenomena, factors and assumptions
raised in the theoretical part. Semi-structured interviews allow interviewees to express
their views better than structured interviews and simultaneously provides better compa-
rability of responses than free-form interviews (May, 2001). One of the main advantages
of semi-structured interviews is the possibility to change the sequence of questions and
refine the questions depending on the course of the interviews (Bailey, 2007).

The interview questions (see Table 1) are guidelines that ensure the volume of data
in the expert’s statements that is adequate for the research.

Table 1. Preliminary interview questions

1. The questions are intended to assess 2. Questions showing the informants’ attitudes
the attitude of the informants to the main towards possible solutions to the problems
goals of the political opposition of the self- identified during the interviews by improving
government, practical problems, as well as the legal framework
to determine the need to improve and develop
the legal framework

1.1. What are the main goals and functions of 2.1. How do you assess the quality of the current
theopposition activities of the municipal legal environment in the context of local
council? government?

1.2. What are the most significant legal acts 2.2. What are the key factors to be considered
that you could identify in the activities of in order to improve the legal framework
the municipal council (and the opposition)? in the context of ensuring the minority rights
(question in order to assess the respondent’s of the council?
legal perception) 2.3. What specifically could you offer in order to

1.3. How do you assess the possibilities of achieve better legal regulation in the context
the municipal council opposition to influence of the realisation of the opposition rights of
the decision-making process? the municipal council?

1.4. In your opinion, what are the main obstacles | 2.4. Control-additional questions. Discussion.
to the realisation of the opposition rights
of the council?Are there no obstacles?

1.5. In which areas are there the most
problems in implementing the activities of
the municipal council opposition?

1.6. Control-additional questions.
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The information obtained from the interviews with the experts is used both as
independent data and as a means to ensure the reliability, relevance and validity of
the conclusions obtained from the analysis of the documents. Expert evaluations influ-
ence the researcher’s perception; therefore, they help to interpret the data better, to see
the object of the research more widely, and the integration of information gathered in
different ways and from different sources ensures that the principles of objectivity are
respected in the process of scientific knowledge.

Summary of Data and Results Obtained
Through Interviews (Results)

This interview research was conducted in collaboration with the Association of
Local Authorities in Lithuania (ALAL) who, with the help of their database, helped to
distribute the invitations to the target group of respondents, which greatly helped to
increase the scope of the survey and to obtain more reliable data.

Thirty respondents from different Lithuanian municipalities participated
in the research, and in particular: Vilnius city municipalities, Kaunas city munici-
palities, Klaipéda city municipalities, Siauliai city municipalities, Paneveézys city
municipalities, Neringa municipalities, Druskininkai municipalities, Trakai district
municipalities, Sirvintos district municipalities, Varéna district municipalities, Lazdijai
district municipalities, Sakiai district municipalities, Molétai district municipali-
ties, Utena district municipalities, Kédainiai district municipalities, Rokiskis district
municipalities, Elektrénai municipalities, Kazly Rada municipalities, Kaunas dis-
trict municipalities, Skuodas district municipalities, Kelmé district municipalities,
Kaisiadorys district municipalities, Raseiniai district municipalities, Anyksciai district
municipalities.

It should be noted that all respondents are current or former members of municipal
councils, chairmen of municipal control committees, ethics or anti-corruption commis-
sions; therefore, they are well acquainted with the topicalities of the researched issues
in their practical activities. Among the interviewed respondents, a number of current
or former members of the Seimas of the Republic of Lithuania, as well as prominent
scientists can also be found.

According to the data received from the respondents during the research,
the (results) problems of the realisation of the rights of political minorities (oppositions)
in the municipal councils of the Republic of Lithuania could be divided into three separate
groups according to their nature (see Table 2).
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Table 2. Problems of realisation of the rights of political minorities of municipal councils of

the Republic of Lithuania

1. According to technical 2. According to the management 3. According to
possibilities culture - established traditions the legal and political
environment
1.1. Failure to provide information 2.1.In some municipalities, there 3.1. Quality of
to members of opposition of is humiliation and belittling administrative
the council. of members of the opposition supervision is
1.2. Artificial barriers are created in the eyes of the public. extremely poor, leading
for members of the council’s The media is often used for to frequent breaches
Opposition to make proposa|5. this purpose. of the hierarchy of
1.3. Municipal administration 2.2. There are cases where a legislation.
exclusively represents local political majority of 3.2. Perforated and
the interests of the majority its members form a fake insufficient legal
of the municipality and opposition with the aim of regulation in
the mayor. Acts exclusively circumventing the Local appointing members
biasedly and ignores members Self-Government Act of the opposition to
of the opposition. and appropriating posts positions guaranteed
1.4. Municipal administration guaranteed to the opposition. by law.
does not adequately serve 2.3. Division into own people 3.3. By the provisions
the chairmen of the Control and enemies. With the ruling of the regulation
Committee and the Ethics-Anti- majority not changing over of the activities of
Corruption Commissions in time, there are a number of the municipal council,
opposition positions. cases where members of opposition rights are
1.5. Municipal public resources are the opposition are persecuted often unduly restricted.
often used to satisfy the majority for their political views. 3.4. The problem of media

1.6.

of group political interests.

Opposition members of

the municipal council are
technically prevented from
participating in discussions
during council meetings and
are sometimes not allowed to
speak at all.

For example, obstacles to
employment in municipal
institutions or companies are
created. This is especially true
for smaller municipalities,
where the municipalities
themselves are the largest
employers.

independence - it

is very common for
local media to be
publicly funded and to
represent exclusively
the group political
interests of local
government.

Conslusions

1. Since there are sixty separate territorial administrative units (municipali-
ties) in the Republic of Lithuania, in which there are different demographic
and political situations, different regulations of municipal councils, compo-
sition of municipal councils, different management traditions are formed in
them. In the absence of a sufficient definition of political minority rights of
municipal councils, which ensure the possibilities of opposition activities, the
medium develops into autocratic management tendencies. The poor control
of decisions taken by municipal councils and administrative actions as well
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as a flawed legislative framework make it possible to form situations in which
the democratic values and the protection of individual rights and freedoms
are threatened.

2. As the Government of Lithuania itself is a political entity in which political par-
ties play a major role, there is a clear risk that decisions relating to administrative
control in individual municipalities can be (and in some municipalities are) taken
selectively, not through legitimate arguments, but through political agreements,
itis, therefore ,necessary to depoliticise the procedure for appointing Lithuanian
Government representatives to address the current problem.

3. Clearer legal regulation of the exercise of political minority rights and the estab-
lishment of a counterweight mechanism between municipal political majority
and minority in national law is becoming increasingly relevant and necessary
to maintain a democratic model of governance.

Existing issues need to be addressed by eliminating the need for majority approval
of delegated representatives of council member groups or factions to the control com-
mittee, leaving it to them to decide which member is best suited to fill statutory positions
on the control committee (as well as with ethics and anti-corruption commissions).
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Abstract

Ability to perform advocate’s duty is irrevocably linked to advocate’s immunity
concept. The article provides an insight about the scope of advocate’s immunity concept
in the age of money laundering. The purpose of it is to analyse the modern tendency to
overstep the red lines guarding this concept, when applying legal enactments for money
laundering evasion purposes. In the article, the judgment of 19 November 2020 in case
“Klaus Mueller vs Germany” made by European Court of Human Rights, is analysed, where
the issue of advocate’s immunity was considered in joint connection with the Clause 8 of
the Convention for the Protection of Human Rights and Fundamental Freedoms.

The sometimes-exaggerated need for transparency at all costs conflicts with pri-
vacy protection aspects of individuals. Legislative enactments of money laundering and
terrorism financing and proliferation evasion systemically contradicts Law of Advocacy
and causes collision with other norms of higher legal rank such as fundamental rights
enshrined in the European Convention on Human Rights to fair trial and justice and
rights to choose an occupation and engage in work.

Keywords: advocate’s immunity concept, advocate’s rights to professional secret and
confidentiality, legal certainty, money laundering and terrorism financing and prolifera-
tion evasion, principle of sound legislation, uncertain privilege.

Introduction

When moulding the title of this article, the author was inspired by writings of
the Russian Empire’s advocate Mr. Fyodor Plevako, namely, his assertions and reflections
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about advocate’s profession as the one with the highest standards in the legal profession
and simultaneously as a tool by means of which fundamental human rights and freedoms
are implemented in democratic society:

“Behind the prosecutor, there is a deaf, cold, and unshakable law, behind the defendant,
there is a human being with his own destiny, wishes and needs; and this human being
crawls onto the shoulders of its defender seeking protection; it is dangerous not to slip
with such a burden on your shoulders!” (Plevako, 2017, 30)

This article is devoted to analysis of advocate’s immunity concept (aspects of profes-
sional secret and confidentiality) in the age of money laundering. Throughout the article,
the author will try to identify where the red lines that sketch advocate’s immunity concept
in the money laundering field are and whether they are not being overstepped, putting
the fundamental rights and democratic values of society at risk. This has been researched
from the point of view of implementation of society’s fundamental rights i.e. rights of
defence and rights to fair trial.

The recent judgement made by the European Court of Human Rights (herein-
after — ECHT) on 19 November 2020 in the case “Klaus Mueller vs Germany” (appli-
cation No. 24173/18) considered the issue of advocate’s immunity in joint connection
with the Convention for the Protection of Human Rights and Fundamental Freedoms
(The Convention for the Protection of Human Rights and Fundamental Freedoms, 1997,
Article 8). The importance of this judgement lies in the fact that currently the issue
of combating money laundering and the financing of terrorism and proliferation and
the related enforcement and problems in Latvia has been recognised as the top priority
of the country, and it prevails over the issue of advocate’s immunity. Moreover, it is
important to note that transparency often opposes the human rights in respect of privacy
protection aspects, which, in their turn, are one of the fundamental rights, protected by
the European Convention on Human Rights.

The value of the judgement also lies in the fact that it reflects diverging views of
the courts upon this question. There is no unified approach and evaluation yet estab-
lished within the Court level. The situation is similar in Latvia. The Courts have not
adopted unified interpretation of the situation where the norms protecting human rights
and fundamental freedoms are opposed to the need for maximum transparency expo-
sure in Anti-Money Laundering (hereinafter — AML) sector, i.e., to make transparency
at all costs.

The purpose of the article is to inform the reader about the substance of the matter,
the ECHT arguments and conclusions, and express the author’s own assumptions about
its importance for Latvia in the context of Anti Money Laundering and Finance of
Terrorism (hereinafter — AMLFTP) regulations (The law on combating money laun-
dering and the financing of terrorism and proliferation, 2008) and development of
legal thinking.
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The Basis

The applicant submitting a complaint was a sworn advocate who during the period
from 1996 to 2014 had provided legal services to four entrepreneurs in connection with
various transactions. In 2017 criminal proceedings were initiated against these entre-
preneurs in relation to the activities of persons in charge of these companies, including
possible fraud.

Within the respective criminal proceedings before the Court of Appeal, the advo-
cate was summoned as a witness to testify about the transactions of enterprises. Insolvency
administrators of the companies agreed that the applicant would be released from pro-
fessional secrecy. However, during the court session, based on the rights stipulated in
the criminal code, the applicant refused to testify, because the information had been
obtained during performance of his professional duties as an advocate providing legal
advice to his client. The applicant considered that it is also necessary to obtain permission
of former persons in charge of the enterprises, who were the managing directors during
the time when the applicant provided his legal services. However, the court disagreed with
the applicant’s opinion and acknowledged that it is sufficient to have consent of the cur-
rent representatives of companies by adjudging administrative penalty to the applicant
for unjustified refusal to witness.

By using all appealing options available and considering that the rights men-
tioned in Article 8 of the European Convention on Human Rights and the Charter
of Fundamental Rights of the European Union — freedom to privacy and immunity
of family life, the applicant brought a claim to the ECHT. In the claim, he noted that
the offence, which was placement of administrative penalty, which might be followed
also by imprisonment for refusal to witness, violates the applicant’s right to privacy and
correspondence in accordance with Article 8 of the European Convention on Human
Rights and the Charter of Fundamental Rights of the European Union. Moreover, such
a decision about issuance of administrative penalty is contrary to the rights enlisted about
a possible refusal to testify if the information had been obtained during performance
of professional duties. It has also been stated that in the given case it is not material
that the applicant (his office) had signed the agreement on provision of legal services
solely with enterprises as corporate persons because the relationship based on trust can
similarly be established only with private persons. In the given case, the applicant was
forced to testify in criminal proceedings about the facts that had become known to him
during provision of legal services. The applicant also indicated that in the German court
practice there are different opinions and a case-law regarding the issue whether in case
of companies’ managing directors it is necessary also to hold a permission from former
managing directors to provide testimonies by relieving the advocate from the duty of
confidentiality.

The ECHT in the given case did not note a violation of the rights according to
Clause 8 of the European Convention for the Protection Human Rights and Fundamental
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Freedoms. The court concluded that the applicant had a reasonable basis to consider that
national courts admit it as sufficient to obtain a permission from the existing manage-
ment of companies for the advocate to provide evidence about the provided legal advice.
In fact, the ECHT agreed that the information obtained during performance of profes-
sional duties should be protected, but, if, according to the national rights, it is sufficient
to have consent of existing companies’ management for disclosure of this information,
the advocate is not anymore entitled to provide evidence about contents of legal assistance.
(Latvian Sworn Advocates Council, 2020).

Analysis of Substantial Assumptions of the Judgment

Under the effective legislation in the Republic of Latvia with respect to advo-
cate’s professional activities — “sworn advocate may not divulge the secrets of his or her
authorising person not only while conducting the case, but also after being relieved from
the conducting of the case or after the completion of the case” (The Advocacy Law of
the Republic of Latvia, 1993, Article 67). The existing regulation does not provide a pos-
sibility to deviate from the assumption; if a clear consent is not received from the client to
be released from the duty to keep business secret and not to disclose data, which the advo-
cate has obtained from the client while providing legal advice to the latter, the duty of
confidentiality remains in force. The tendency of the assumptions adjudged by the ECHT
judgment indicate that advocate’s immunity issue is not a constant and fixed legal notion;
instead, it can be widely interpreted and discussed, and applied. The ECHT also holds
no full equal opinion about the issue in the context of the mentioned judgment. One of
the judges, judge Ms. Judkovska, objected against such ECHT opinion and expressed it
in a written argumented opinion. In her opinion, she, inter alia, indicated to the unclear
[advocate’s] privilege aspect and analysed interruption, which has been supported by
necessary measures for a democratic society as a measure for reasonableness of such
interruption. In this respect she referred to the judgement made by the US Supreme
Court in the case of Upjohn Company by analysing the notion of unclear privilege (US
Supreme Court, 1981):

“If a service is rendered and received under a mutual agreement between the attorney

at law and the client, then the attorney at law and the client should be able to predict

with a certain degree of legitimate expectation whether the given conversations will

be protected. Uncertain privilege, or the one that only seems to be certain, but is

interpreted and applied by the courts differently, is no better than a non-existent

privilege.”

Judkovska emphasised that in this situation the interests of a private person and
the interests of a person as a company’s director cannot be separated because the com-
pany cannot itself hire an advocate and provide information to them. There is always

a duly authorised person who secures the exchange of information in the meantime
expressing his opinion and will. Consequently, such type of communication, performed
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between the advocate who is providing professional legal services to the company, and
the managing director or authorised representative of the company who is always a private
person, is undoubtfully subject to assumptions about advocate’s immunity and privilege.
By applying a penalty on the advocate for refusing to witness upon absence of consent,
which is clearly stated in law, from other three company’s managers, the authorities have
violated the principle of proportionality during the review of the case and violated Article
8 of the European Convention on Human Rights and the Charter of Fundamental Rights
of the European Union.

Legislative regulations of Republic of Latvia (The Advocacy Law of the Republic
of Latvia, 1993, Article 6, Paragraph 6) also prohibit to subject an advocate to any sanc-
tions or threats in connection with provision of legal assistance according to the law.
However, by the said ECHT judgment, advocate is forced to refuse from their inherent
rights to professional secret and confidentiality and rights to engage in work and limit
advocate’s immunity.

The lawyer and legal philosopher R. Alexy reflects on the dual nature of law,
describing and investigating the problem of need for balance between ideal and real
dimensions in the field of law, to arrive at the state of ideal democracy, explaining the com-
ponents of this process:

“Law has a dual nature. [..]| The thesis about the dual nature brings an assumption that
the law comprises both the real or actual dimension, as well as the ideal or critical
dimension. In the definition of law, the actual dimension is represented by the con-
sideration of the society and the authority’s ability to make assessments and ensure
competence, whereas the ideal dimension is manifested in the element of moral cor-
rectness.” (Alexy, 2010, 167)

“The dual nature of law requires that these both sides would be in correct proportion
against each other. To the level, in which this proportion is reached, the harmony of
legal system is ensured.” (Alexy, 2010, p.174).

Anti-money laundering legislative framework is very radical and strict, and non-
compromisory as it tries to identify and eliminate threats to the fundamental freedoms
caused by terrorism, proliferation and money laundering activities. In many cases it
is being implemented by means of restricting and limiting other rights or interests,
including the fundamental rights of advocates to professional secrecy, or limiting the fun-
damental principles of legal certainty and principle of justice thus threatening or weak-
ening the democratic values as set by the Constitution in general.

Article 8 of the European Convention on Human Rights confers additional protec-
tion to advocate-client relationships. Additional protection is justified by advocate’s fun-
damental role in the society. In case advocates are not able to guarantee the confidentiality
of their clients, they are not able to perform their duty. The relationship of trust between
advocate and client is a precondition to be able to provide and receive legal services and
that, in turn, secures fundamental rights of a person to a fair trial, including the right of
accused persons not to incriminate themselves.
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In 1998, the new wording of the Charter of Fundamental Rights of the European
Union entered into force and the European Court of Human Rights admitted that legal
professional privilege is a fundamental right which can be violated or limited only in
exceptional cases.

There exist discussions amongst the professionals of the field that with the legislative
AML requirement to report suspicious activity or transaction of the client, the principle
of professional secrecy of the lawyer is weakened and threatened. This consideration is
grounded by additional protection stated by this norm. Moreover, the position is accurate
if looked upon from ideal or moral dimension of law. Nonetheless, the real dimension,
i.e., the reason why the AML legislation and idea and concept were developed must be
faced. Namely that the problematic of AML is a threat to the interests of society and
security, and this can be equalled to the threatening of fundamental rights. There can be
no objections towards such position as well. The threats are realistic. Both positions are
of highest possible legal rank; they directly impact the fundamental rights, and both are
equal in their strength from the validity point of view. Therefore, balancing among these
is strongly required as it is not possible to respect each entirely, part of it must be donated
in favour to the other right in order to reach and maintain the required balance.

The main and most important task for the legislator during the implementation
and enforcement of legal regulations with a new legislative enactment, idea or principle
and legal norms in practice is to strive for finding the balance of law. Legislator should
understand these theoretical presumptions of dimensions of law and try to find ways how
to reconcile and approximate these two dual natures to achieve the ideal balance of law.

Advocate’s Privilege or Fundamental Rights
to Professional Secret and Confidentiality

According to Article 3 of the Advocacy Law of the Republic of Latvia, advocate is
an independent and professional lawyer who provides legal assistance by defending and
representing the lawful interests of persons in the court and in pre-court investigation.

The Advocacy Law of the Republic of Latvia regulates advocates’ professional activi-
ties. Advocacy is an integral part of a judicial system in a law-governed state. In their
profession, the advocate is independent and subject only to the Law of advocacy. State and
municipal authorities and courts, prosecutors and pre-court investigation establishments
should guarantee their independence.

In 2008, with the introduction of AMLEFTP law, the scope of legal entities of said
law was widened and new norms and duties were envisaged also for advocates, such as
to carry out and document money laundering and terrorism financing and proliferation
evasion risk assessment in order to clarify, evaluate, understand and monitor the risks
attributable to operations of his client and the area of client’s operations, based on the self-
made assessment — establish internal control system by drawing up and documenting
respective policies and procedures.
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It is important to regard the aspects of advocate’s professional secret and confi-
dentiality within the context of fundamental rights of society (implementing rights to
defence and justice).

A democratic society is based on two fundamental aspects — rule of law and rule
of justice. The rule of law cannot exist without defence and without an advocate there
is no defence. Defence is not imaginable without the client’s rights to freely express his
opinion and trust advocate at the same time having legitimate expectations that all
the information disclosed will remain confidential.

It is significant to note that advocate’s professional secret and confidentiality obliga-
tion (the Advocacy Law of the Republic of Latvia, 1993, Article 67) cannot be regarded
as advocate’s privilege. On the contrary, they are advocate’s duty and obligation towards
their client and have been introduced into the legal system exactly to serve the interests
of an individual. In such way the rights of defence and serving society on the whole are
guaranteed. At the same time, it should be noted clearly that this privilege must not be
used for hiding illegal actions. If the advocate suggests or helps a client to make an ille-
gitimate activity by being aware that it is illegal, the advocate is subject to disciplinary
penalty and this privilege is not applicable to the situation. In this case this action cannot
be treated as the advocates professional activity. The level of advocates knowledge, skills
and ethics is determined by education and examination system and high ethical and
moral standards of the profession.

Scope of Immunity of Advocate and
Collision with Existing Regulation

The issue of advocate’s immunity scope is interrelated with the understanding of
the function or role of advocate as a tool in ensuring fundamental rights of defence in
society and realisation of justice in the court on one part and the principle of propor-
tionality by comprising its integral elements — need, necessity, and compliance — on
the other part.

There is no dispute about the fact that intervention by means of legal regulation in
respect to advocate’s immunity scope cannot be discussed in respect of a situation when
the advocate, by using its operational privileges or advocate’s immunity, acts dishonestly
in his own interests. The Law of Advocacy of the Republic of Latvia clearly states that
in these cases the issue of advocate’s immunity is not under discussion because it refers
solely to the activities of an advocate. Whereas an intentionally dishonest action which
leads or might lead to committing a criminal offence, may not be treated as the advo-
cate’s activity

In the present article, an ordinary established situation has been analysed — where
the advocate honestly performs his professional duties. In 2008, upon introduction of
amendments to AMLFTP Law, the scope of subjects of the Law was increased and
the advocate was automatically included to be the subject of the Law due to their inherent

— 145 —



S OC RATE S RSU elektroniskais juridisko zinatnisko rakstu zurnals 2021, NR. 3 (21)

Sandra Joksta. Challenge of Advocate’s Profession in the Age of Money Laundering,
Terrorism Financing and Proliferation Evasion “Not to slip with a fragile burden!”

nature of being a “gatekeeper” in the context of AMLFTDP. Irrespective the fact that
the mentioned law was developed initially for the financial sector, it got automatically
expanded without evaluating the possibilities of this new range of subjects to really be able
to carry out the assessment required by the law according to the requirements of Law as
well as the significance of their role as “gatekeepers” according to the sector’s statistics.
Instead, additional burden of duties was determined when providing services, which
sometimes are impossible to perform due to lack of access to information, for example,
when interpreting information in the scope provided in the Law in respect of true benefi-
ciaries (hereinafter — beneficiaries), politically significant persons, the vast formulation
about risky territories from AMLFTP viewpoint, also in respect to resources — both
regarding the requirement of due diligence research of the client and an obligation to
report each and any suspicious transaction.

For the purposes of substantiating the above assumption, it is valid to refer to
the term of suspicious transaction defined in AMLFTP law — it is a transaction or activity,
which causes suspicion that the financing involved in it has been directly or indirectly
acquired through a criminal activity or relate to terrorism and proliferation financing or
attempt of such activity. In this case, a criterion to assess the reasonableness is based on
subjective opinion — suspicion that might or might not arise, thus making the reporting
duty subjective and such that can be interpreted widely according to each advocate’s
personal assuredness or understanding.

In the author’s opinion, if a precise framework of criteria cannot be given, this
widely and formally set duty to report about each suspicious action, oversteps the red
lines guarding the advocate’s immunity and the principle of proportionality. It is neces-
sary to find a balance between these two dimensions of the nature of law, and it can be
done by carrying out regular and consistent constitutional evaluation of authorities and
persons involved in the application of law.

R. Alexy considers that

“[..] in ideal democracy, a democratic process will always show due respect to consti-

tutional rights. In principle the conflict between democracy and constitutional rights

will not exist. However, in real democracy the conflict exists. The reality of political

life in joint connection with the idea about human rights and constitutional rights,

however, require constant constitutional evaluation and revision.” (Alexy, 2010, p.178).

It is necessary to revise the existing AMLFTP regulation by adjusting requirements
in respect to advocate’s activities as the subject of Law, possibly refuse from several of
them because of their unenforceability due to limited resources, as well as the idea of
assessments, based on subjective interpretation and to evaluate and listen to the assess-
ments of specialists of advocacy and analysis about the advocate’s sector risk assessment
(Sectoral risk assessment of the Latvian Sworn Advocates Collegiate, 2019) thus following
the principle of sound legislation.
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Conclusion

Entitlement to professional secret and confidentiality form the basis of correct and
just preparation for adjudgment of a case and simultaneously together with the advocate’s
independence — integral part of rights to fair trial by preserving the power of law and
ensuring a just construction of democratic country. These rights are not only a privilege,
but also an obligation and a precondition for establishment and functioning of correct
legal system by allowing each party involved in the system to realise their rights.

With automatic invention of AML legislation into the national legislation in
the advocate’s sector, the advocate’s immunity concept and the privilege adherent to it
becomes more and more unclear.

The legislative enactment effective in the Republic of Latvian in the area of AML
is systemically contradictory with the Law of Advocacy and causes collision with other
norms of higher legal rank — fundamental freedoms of individuals. There is a collision
between the advocate’s fundamental rights to professional secret and confidentiality and
an obligation to report on a suspicious transaction, as well as with the client’s legitimate
trust as concerns confidentiality and loyalty to its representative, thus enforcing its fun-
damental right to fair trial and defence.

A reasonable compatibility or balance is required between the advocate’s specific
basic rights to professional secret and the legal regulations of AMLFTP. This balance
can be achieved by using a risk-based approach in the analysis on the legislator’s level in
close and willing cooperation with specialists of respective sector.
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Abstract

The article discusses the court’s ability to assess information of evidence obtained
during operational activities. It addresses only the cases where a person is found guilty
of a criminal offence and criminal punishment has been imposed by a court judgment,
without considering cases where the punishment has been determined by the public
prosecutor when drawing up a penal order.

The aim of the study is to examine the possibilities of the court to assess infor-
mation of evidence about facts obtained in operational activities, to identify legal and
practical issues for the court’s ability to assess such information, as well as to propose
solutions.

Material and methods used in the preparation of the article include analysis
and description of regulatory enactments, court judgments, comparative and logical
method. These materials and methods help to achieve the goal of the research.
Analysing normative acts and court judgments, describing normative acts and court
judgments in the article, analysis and description of normative acts and court judg-
ments have been used for the compositon of the research. The comparative method has
been used to compare provisions of regulatory enactments, while the logical method
has been used to draw conclusions. Methods of interpretation of legal norms — gram-
matical, systemic and teleological method — have also been used in the composition
of the study.

Keywords: court, criminal proceedings, evidence.
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Introduction

Generally, law in Latvia stipulates that courts in there are adjudicated by district
courts, regional courts and the Supreme Court, but in case of war or emergency — also by
military courts (Constitution of the Republic of Latvia, 1922, Article 82). This indicates
that the function of court adjudication in Latvia is solely for the court.

One of the basic principles enshrined in the Criminal Procedural Law also stipulates
that everyone has the right to trial in a fair, impartial and independent court (Criminal
Procedural Law, 2005, Article 15).

According to the Criminal Law, only a person who is guilty of committing a crim-
inal offense, that is, who has intentionally or negligently committed an offense provided
for in the Criminal Law, who has all the characteristics of a criminal offense, can be held
criminally liable and punished. In addition, a person may be found guilty of a criminal
offense and criminal penalty may be imposed by a court judgment and in accordance
with the law, but in cases prescribed by law, a person shall be found guilty of a criminal
offense and punished by a prosecutor (Criminal Law, 1998, Article 1).

In criminal cases, the court imposes the penalty. The court examines and decides
the merits of the accusation. The court acquits innocent people or recognises persons
as guilty of committing a criminal offense and determines a mandatory enforcement
of criminal law relations for state institutions and persons, which, if necessary, shall be
enforced (Criminal Procedural Law, 2005, Article 23).

It is for the court to decide whether the accusation against a person is well-founded.
In order for the court to decide on the merits of the accusation, one of the duties is to
assess the evidence on which the accusation against the person is based.

For a court to find a person guilty of a criminal offense and to impose a criminal
penalty in a judgment, one of the integral components is the assessment of evidence. It is
the range of evidence gathered in a particular case and the process of evaluating it that
gives the court a decision to find a person guilty and to impose a criminal penalty.

There are a number of criteria for assessing evidence in Criminal Procedural
Law. The criteria for evaluating evidence are admissibility, relevance, reliability, and
sufficiency of evidence. The mentioned criteria are also indicated by the Supreme
Court of the Republic of Latvia. In the decision of the Department of Criminal Cases of
4 October 2018 in case No. 11520035214 (Decision of the Department of Criminal Cases
of the Supreme Court of the Republic of Latvia, 2018).

The obligation of the court itself to assess evidence can also be seen from the deci-
sion of the Department of Criminal Cases of the Supreme Court of the Republic of Latvia
of 22 August 2018 in case No. 11250014115 (Decision of the Department of Criminal
Cases of the Supreme Court of the Republic of Latvia, 2018).

The aim of the study is to examine the possibilities of the court to assess information
of evidence about facts obtained in operational activities, to identify legal and practical
issues for the court’s ability to assess such information, as well as to propose solutions.
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Material and methods used in the preparation of the publication — analysis and
description of regulatory enactments, court judgments, comparative and logical method.
These materials and methods help to achieve the goal of the research. Analysing nor-
mative acts and court judgments, describing normative acts and court judgments in
the article, analysis and description of normative acts and court judgments have been used
for the composition of the article. The comparative method has been used to compare
provisions of regulatory enactments, while the logical method has been used to draw
conclusions. Methods of interpretation of legal norms — grammatical, systemic and teleo-
logical method — have also been used in the compoositin of the study.

Judicial Evaluation of Factual Information
Obtained during Operational Measures
as Evidence in Court

The Law on Operational Activities determines legal bases, principles, tasks, objec-
tives and content of operational activities, regulates its process, forms and types, status,
rights, duties and responsibilities of officials of the subjects of operational activities, as well
as financing, supervision and control of these activities. In addition, the Law on Operational
Activities stipulates that operational activities are open and secret legal activities of offi-
cials of state institutions specifically authorised by law in accordance with the procedures
specified in the Operational Activities Law and aimed at protecting persons’ life and
health, rights and freedoms, honor, dignity and property to ensure the Satversme (State
constituion of Latvia), state equipment, state independence and territorial integrity, state
defense, economic, scientific and technical potential and state secrets against external
and internal threats (Law on Operational Activities, 1993, Article 1).

Moreover, the Law on Operational Activities defines tasks of operational activi-
ties, namely, protection of persons against criminal threats; prevention and detection
of criminal offenses, identification of persons who have committed criminal offenses
and sources of evidence; search for persons who are suspected, accused or convicted
of committing a criminal offense in accordance with the procedures prescribed by law;
search of criminally obtained property, as well as other such property (including finan-
cial resources) which may be subject to seizure in connection with the commission of
a criminal offense. In addition, searches for persons who have suddenly and without
obvious reason left their place of residence or temporary stay do not respect their normal
way of life and are not possible to contact them, as well as for minors and persons whose
age, physical, mental condition or illness are in need of care but have left their homes,
medical institutions or other places of residence (missing persons); identification and
prevention of state independence, constitutional structure, territorial integrity, eco-
nomic sovereignty, military potential, as well as other threats to state or public security;
protection of state secrets; obtaining information about specific persons, if the issue of
access to state secrets, classified information of the North Atlantic Treaty Organization,
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the European Union or foreign institutions or the right of persons to such occupation
or position in respect of which the law provides for state security or public order and
providing the opinion of security authorities; in the cases specified by law — ensuring
the special protection of persons (Law on Operational Activities, 1993, Article 2).

Consequently, operational activity and its tasks are different from tasks and objec-
tives of criminal proceedings, from which it must be understood that the operational
activity cannot be performed in itself in order to obtain evidence in the criminal pro-
ceedings. In order to obtain evidence in criminal proceedings, it is necessary to perform
criminal procedural actions in accordance with the procedures specified in the Criminal
Procedural Law. Facts obtained during operational activities may be used as evidence in
criminal proceedings, but this is not the purpose and task of these activities.

The study on the problems of the legal regulation of operative activity concluded
that, after entry of the Law on Operative Activity into force, the population learned
what operative activity is, how it is performed, its legal bases, principles, tasks, goals and
content, process, forms and types, status, rights, duties and responsibilities of the officials
of the subjects of operational activities, as well as financing, supervision and control of
these activities (Matvejevs, 2017, 86). Such a statement indicates openness of the nature
of an operational activity to the public.

According to the Criminal Procedural Law, evidence in criminal proceedings is
any information obtained in accordance with the law and confirmed in a certain pro-
cedural form on facts used by persons involved in criminal proceedings within their
competence to substantiate existence or absence of evidence (Criminal Procedural Law,
2005, Article 127).

The Criminal Procedural Law also stipulates that persons involved in criminal
proceedings may use only reliable, relevant and admissible facts as evidence (Criminal
Procedural Law, 2005, Article 127).

Regarding factual information obtained in operational activities, the Criminal
Procedural Law stipulates that this factual information may be used as evidence only
if it is possible to verify it in accordance with the procedural procedures specified in
the Criminal Procedural Law. If the factual information obtained during operational
measures is used as evidence in a criminal case, then an indication of which authority,
when and for what period of time has accepted the taking of the operational measures
must be attached. The person conducting the inquiry process must be issued by the head
of the authority which approved the operational measure or by an official authorised by
them (Criminal Procedural Law, 2005, Article 127).

Thus, the information on the facts obtained in operational activities can be used
as evidence in criminal proceedings, observing certain criminal procedures. The above
also indicates that the persons involved in criminal proceedings may, within the scope
of their competence, use the information on facts obtained in operational activities to
substantiate existence or absence of circumstances included in the subject of evidence,
observing the procedures specified in the Criminal Procedural Law. In essence, there
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are two preconditions — an attached reference and the possibility of an inspection in
accordance with the procedures specified in the Criminal Procedure Law.

The Criminal Procedural Law clearly defines the content of the information to be
attached, the institution, when and for what period of time, has accepted the performance
of operational activities.

When clarifying the content of the second precondition, thus, a possible inspection
in accordance with the procedure specified in the Criminal Procedural Law, it should
be noted that the content of this precondition is more uncertain, much broader than
the first precondition.

Inspection in accordance with the procedures specified in the Criminal Procedural
Law imposes an obligation to ascertain relevance, admissibility and reliability of the infor-
mation. If this requirement cannot be met, the information may not be used to prove
the criminal proceedings (Strada-Rozenberga, 2019, 430—435).

The content of reliability, relevantity and credibility is clearly disclosed in
the Criminal Procedural Law. The reliability of evidence is the degree to which a piece of
information is established. The reliability of factual information used in evidence shall be
assessed by looking at all facts obtained during the criminal proceedings or the informa-
tion on the facts as a whole and in relation to each other. None of the evidence has a higher
degree of certainty than the other evidence (Criminal Procedural Law, 2005, Article 128).

Evidence is relevant to a particular criminal proceeding if facts of the case directly
or indirectly confirm existence or absence of circumstances to be proved in the criminal
proceedings, as well as the reliability or unreliability of other evidence, its possibility or
impossibility (Criminal Procedural Law, 2005, Article 129).

Information on facts obtained during criminal proceedings may be used as evi-
dence if they have been obtained and procedurally confirmed in accordance with the pro-
cedures specified in the Criminal Procedural Law. Information on facts obtained through
violence, threats, blackmail, deception or coercion obtained in the course of proceedings
performed by a person who was not entitled to do so under the Criminal Procedural
Law, including information obtained by allowing in particular the specified violations
that prohibit use of the specific evidence, as well as in violation of the basic principles of
criminal proceedings. Information on facts obtained through other procedural irregulari-
ties shall be deemed to be of limited admissibility and may be used in evidence only if
the procedural irregularities are insignificant or can be remedied, could not affect veracity
of the information obtained or are corroborated by other news. Accordingly, evidence
obtained in a situation of conflict of interest is admissible only if the prosecutor is able to
prove that the conflict of interest has not affected the objective conduct of the criminal
proceedings (Criminal Procedural Law, 2005, Article 130).

Although the content of the above-mentioned verification criteria is clear from
the disclosure of the mentioned verification criteria, it must be concluded that verification
by criteria requires detailed examination which is not limited to establishing existence
of a specific information claim, as in the accompanying note.
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Such criteria apply both to the possibility of an examination and to the assessment
of the evidence by the court. In essence, the criteria reveal feasibility of the test and
the test process itself.

Decision of the Department of Criminal Cases of the Senate of the Republic of
Latvia of 30 November 2018, case No. 15830009812, states that a court decision based on
evidence that has not been assessed in accordance with the evidence assessment criteria
specified in the Criminal Procedural Law, namely, cannot be recognised as legal and
justified (Decision of the Department of Criminal Cases of the Senate of the Republic
of Latvia, 2018).

In addition, already the decision of the Department of Criminal Cases of
the Senate of the Supreme Court of the Republic of Latvia of October 12, 2006 in case
No. 11511003104 stated when to adjudicate a case, evaluated evidence in accordance with
the above requirements of the Criminal Procedural Law and in the judgment indicated
what evidence relates to existence or absence of a criminal offense, analysed and evalu-
ated all evidence examined in the case (Decision of the Department of Criminal Cases
of the Senate of the Supreme Court of the Republic of Latvia, 2006).

The Criminal Procedure Law clearly stipulates that, if in a criminal case the infor-
mation obtained by the possibility of operative activity is used as evidence, only a court
may, at the motivation request of a prosecutor, victim, accused or his or her deputy, get
acquainted with it, stating in the case file and in the decision that these materials have
been evaluated (Criminal Procedural Law, 2005, Article 500).

Consequently, the court does not always assess the information obtained in
an operational measure as evidence, it does so only upon a motivated request of a par-
ticular person. Such a situation is inadmissible. It indicates an unequal assessment of
the evidence in the event that the court has not received a motivated contract from
the persons concerned.

Limits of the Court’s Ability in
Assessing Information as Evidence on
Facts Obtained in Operational Measures

When in a criminal case, the court has to assess information of evidence about
the facts obtained during operational measures, the court must ascertain existence
of the already mentioned reference. In essence, no problem situation can be seen in
establishing existence of a reference and existence of the necessary content, because, as
indicated above, the necessity and the necessary content of a reference are specifically
defined in the Criminal Procedural Law.

According to the decision of the Department of Criminal Cases of the Senate of
the Republic of Latvia of October 7, 2020 in case No. 11815007317, it can be seen that
the court in its decision reflected existence and content of the reference (Decision of
the Department of Criminal Cases of the Senate of the Republic of Latvia, 2020).
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Moreover, in the judgment of the European Court of Human Rights, Oderovs vs.
Latvia No. 21979/08, reflects existence and content of the reference (European Court of
Human Rights, 2017).

In the decision of the Department of Criminal Cases of the Supreme Court of
the Republic of Latvia of 27 November 2014 in case No. 11095016806, the court regarding
the reference has stated that in case reference is not attached when the case is being con-
sidered in court, the court as the person conducting the proceedings must request such
reference (Decision of the Department of Criminal Cases of the Senate of the Supreme
Court of the Republic of Latvia, 2014).

It is clear from the mentioned judgments that when adjudicating criminal cases,
courts establish existence or absence of a reference. The courts also establish deadlines for
the relevant activities indicated in references, the content of other references. In essence,
the courts must do so in order to determine whether, in general, the act performed as
a result of which the information used in the evidence is obtained has been carried out
lawfully, that is to say, in accordance with the procedure laid down by law.

Discussion is triggered by the factual information obtained in the operational
measures itself as an opportunity to assess the evidence against the criteria. That is,
an examination of relevance, reliability and admissibility of the factual information.

According to the Law on Operational Activities, the method of operational activi-
ties is a set of operational activities, means and tactics, sequence and procedure for their
performance, for the performance of specific operational tasks and objectives referred
to in the Operational Activities Law. The methods of operative activity are developed
based on the legal basis specified in the Law on Operational Activities. Organisation,
methodology and tactics of operational activities are a state secret (Law on Operational
Activities, 1993, Article 8).

It should also be noted that the Law on Operational Activities clearly defines
operational activities. Those include operational investigation, operational observa-
tion (tracking), operational inspection, operational sampling and operational research,
operational operative examination of a person, operational intervention, operational
experiment, controlled delivery, operational detective action, operational supervision
of transactions in a credit institution’s or financial institution’s customer account, cor-
respondence control, operative acquisition of the content of information expressed
or stored by a person from technical means, operative wiretapping, operative video
surveillance of a place inaccessible to the public (Law on Operational Activities, 1993,
Article 8).

In addition, the Law on Operational Activities stipulates that the content of opera-
tional activities are measures of operational activities and methods of their implementa-
tion (Law on Operational Activities, 1993, Article 6).

This indicates that operational activity is in itself inseparable from operational
activities and methods of their implementation. Thus, in order to speak of an operational
activity, it must be concluded that this activity is both a measure and a method. Although,
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according to the Law on Operational Activities, operational measures are clearly defined,
the methods are still in a state of secret.

In order for the court to be able to assess factual information obtained in operative
activity measures as evidence, it must assess the measure itself and its method, because
according to the Law on Operational Activities, the two elements are indivisible.

The Law “On State Secrets” stipulates that in order to obtain the right to get
acquainted with the object of a state secret, a special permit is required, which has
a special procedure for obtaining it (Law On State Secrets, 1996, Article 9).

It can be concluded that the court, when assessing information about the facts
obtained in the activities of operational activities as evidence, needs a special permit to get
acquainted with the object of a state secret in order to be able to perform a full assessment.
So, to be able to evaluate the measure itself and its methods. The court cannot assess infor-
mation about the facts obtained during the operational measures as evidence, if the infor-
mation obtained about the facts is not assessed in connection with the methods of obtaining
it, it is required by the above-mentioned criteria — reliability, relevance, admissibility.

In assessing factual information obtained during measures of inquiry as evidence,
the court must, although assessed according to the same criteria as any other evidence
in criminal proceedings obtained in the ordinary course of criminal proceedings, be
regarded as a whole set of measures requiring intensified examination. already according
to the provisions of the Criminal Procedural Law, because it contains both informa-
tion about the facts and evaluation of the extraction methods, which is undeniably of
significant importance.

In the decision of the Department of Criminal Cases of the Supreme Court of
the Republic of Latvia of 28 December 2015 in case No. 11903022711, the court has
stated that it is not permissible to use information as evidence about the facts obtained
by police officers actually carrying out an operational measure without complying with
the requirements of the Operational Law (Decision of the Department of Criminal Cases
of the Supreme Court of the Republic of Latvia, 2015). This indicates that the court must
evaluate the information on the facts obtained during the operative activity measures,
but it cannot be used; therefore, it can also be assessed without considering requirements
specified in the Law on Operational Activities.

Examining judgments of the Supreme Court, which reflect evaluation of factual
information obtained during operative measures as evidence, it can be concluded that
in practice the courts evaluate this factual information; moreover, evaluate according to
the mentioned criteria.

The lawyer Janis Baumanis has stated that sciences of Criminal Law today are
in a continuous process of modernisation, which is determined by economic, political,
organisational and scientific development of society, the change in values in people’s legal
consciousness, as well as other factors (Baumanis, 2017, 260). Agreeing with Baumanis, it
should be noted that the issue addressed in the study is also relevant in modern criminal
proceedings, it is subject to continuous process of modernisation, since with simple
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criminal procedural methods, it is increasingly difficult to obtain evidence to prosecute
a person. Facts in criminal proceedings play a key role in proving that the use and assess-
ment of that information must be such that the legal framework for its preconditions
is perfectly clear and that it can be used unambiguously in practice without creating
a significant degree of complexity in the assessment.

When the court has to assess factual information obtained during operative
measures as evidence, it must be assessed on an equal footing with other evidence in
the particular criminal proceedings, as required by the criterion of reliability. However,
when assessing factual information obtained during operational measures as evidence,
the court itself must have a precondition, special permission to fully assess this factual
information as evidence.

Conclusions

1. In the norms of Criminal Procedural Law, there are specific criteria for assess-
ment of evidence which are applicable in conjunction, without the possibility
to exclude any criterion from the assessment process.

2. In practice, the court also has to assess information obtained during operational
measures as evidence, which is fully possible by evaluating methods of opera-
tional measures, which are the object of state secrecy. This circumstance gives
grounds to consider that the court must have a special requirement — the right
of access the object of a state secret in order to be able to fully assess such infor-
mation as evidence. This circumstance gives a special status to the information
obtained during operational measures as evidence in criminal proceedings,
makes an additional claim.

3. In cases where the court has to assess factual information obtained during
operational measures as evidence, there can be no additional requirement for
the court itself, as this makes the evidence itself unequal as the object of assess-
ment in the specific criminal proceedings. The existence of a permit for a court
cannot be a precondition for assessment of factual information obtained during
an operational activity.

The authors suggest that whenever information obtained during operational meas-
ures is used as evidence in a criminal case, the court should examine operational materials
that are not attached to the criminal case and that relate to the subject matter of the evi-
dence, indicating in the case file and ruling that these materials have been evaluated.
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Abstract

The article addresses the issues concerning public order and public security.
These two are the objects of the state administration that form separate legal institutes.
The duties of the police include securing the rule of law, maintaining public order and
security, preventing, detecting and investigating crimes. The police ensure safety of people
and environment and prevent all violations of the law and disturbances by eliminating
and investigating all such incidents. The tasks of the police are defined in the Police
Act. The police cooperate with other authorities and local residents and communities
in maintaining security.

Keywords: public order, public security, public place, police activity.

Introduction

The idea of public security and the need to ensure such security date back to
the earliest days of civilization itself. Predominant understanding of public security today
has acquired new additional elements beyond the traditional and fundamental concept
of public security. Over the course of time many researchers have sought to find a clear
and precise definition for public order and public security. From the very beginning
of the existence of society, there has also existed crime, in one or another way of its
manifestation [16].

Public order can be viewed in two senses: in a broader sense, it is a social political
category that comprises varied social phenomena, including legal order, public order,
public security etc.; in a narrower sense public order is a system of relations that are formed
in public places, regulated by legal and other social norms and aimed at development and
protection of public and private peace, human dignity and respect, and public morals.
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Definition and Analysis of Threats

The state as a historically formed entity prevented most circumstances that endan-
gered people’s life and health, their property, environment, but it was unable to solve all
problems pertaining to public security. Even today people having reached a certain level
of comfort and well-being are not protected from social and other threats. Moreover, in
the post-industrial world the level of social, ecological and technological threats increases.
Security threat is not an action, but a phenomenon, fact, event, or a person that has
a potential of committing a malicious act against an object protected by the state and
requires application of preventive security measures. Threat may transform into an emer-
gency, i.e., a natural disaster, mass riots etc.

Emergency situation may be declared in case of such threat to national security,
which is related to a disaster, danger thereof or threat to the critical infrastructure, if
safety of the State, society, environment, economic activity or health and life of human
beings is significantly endangered.

Security threat is a set of conditions and factors that endanger vital interests of
individuals, society and state. Security threat is created by internal and external sources
of danger and is a real or potential threat to security objects and requires action for
maintenance of internal and external security. Security threat is a manifestation of danger
that may cause damage to security objects. Public and other types of national security
(ecological, economic, informational etc.) may be endangered by action (omission), facts,
events that may lead to loss of human life, harm to health, loss of property, material
damage to society and state. A threat that is transformed into a violation is an attempt
to endanger security of individuals and society as well as the state protected interests.
The transformation of threats results in interaction: the endangering party causes harm;
the other party suffers loss or even destruction. However, a human being as an object of
a harmful action is able to evaluate the events and develop tactics and system for protec-
tion against threats of varied nature, i.e., a legal protection system.

If the police protection system functions properly, an object of threat is in a state of
protection that may undergo unfavourable changes. The state of protection is an absence
of threats or an ability to counter threats to an object of state protection (public order,
rights and freedoms of individuals, property) and prevention of emergency situations of
social, technological or biological nature. The scope of security threats may differ, a threat
may be global or local. The system of security threats is constantly changing, criminal
threats being a major part of it.

Nowadays the state and individual security is determined by economic, political
(both domestic and international) and social environment. National security of Latvia
[8] is the ability of the state and the society to protect national interests and fundamental
values that include independent statehood, territorial integrity and democratic order laid
down in the Constitution of the Republic of Latvia [12] as well as maintenance of internal
security of the state, observance of human rights, security, and protection of inhabitants.
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Threats to the state security are actions that endanger fundamental values and interests
of Latvia, and situations caused by ecological, technological, and other factors that have
a negative influence on national interests. Threats may manifest themselves separately
in political, military, economic, informational, social, ecological, criminal etc. spheres,
or be closely connected by interrelation and aggregation. Risks and threats to national
interests of Latvia may result from both the international environment and the processes
of national development of the state and society.

Characterisation, Features, Structure and
Classification of Objects of Police Protection

The object of police protection is a notion that comprises material, spiritual and
legal values to be protected by the state and its police institutions. It might be defined as
follows: a social good (value) protected by the state and of vital importance to individuals,
society and state, the protection of which is ensured by the system of legal measures avail-
able to the state [7].

The main subject that ensures security is the state with the assistance of legislature,
executive and judiciary. However, law enforcement is complete only when the police
become its participant as it performs surveillance, applies administrative and criminal
procedural coercive measures, investigative activities etc. The object of police protection
includes the following chain: threats — protection object — police protection. Security
of an object is provided by the system of measures performed by the police. There is
a number of police protection objects: human life, health, rights and freedoms, property,
interests of the state and the society etc.

It has to be noted that there are fundamental categories — objects that include
balanced, historically stable and evident relationships between individuals, society and
the state. They are human life, rights and freedoms, property, public order and security.
These objects are the supreme values of the Latvian state as their protection ensures
protection of both every single element of the entirety and the entirety itself.

Each police protection object shall have the following features:

1) it exists irrespectively of human will and consciousness, is useful, benefits indi-

viduals, society and the state;

2) it needs protection against illegal actions and other forms of threat;

3) it is the aim of state sovereignty and its protection is an internal matter of

the state;

4) it interacts with the subject of policing (police protection) that determines

the status of object protection;

5) it is provided for in legal norms;

6) the object protection is of applied nature.

The scope of police protection objects is wide which requires their scientific
classification which would facilitate research and understanding of such objects and
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determine their place, value and significance in the common system. An accurate clas-
sification and systemisation of police protection objects require detailed analysis of
the structure of the object under study.

Structure is an aspect of a system for vertical examination of the police protec-
tion object from bottom to top and setting the hierarchy of the basic elements of this
vertical line. The structure of the police protection object is an aspect of system invari-
ants. A universal police protection object is a complex object as it combines various
individual objects: people, property, certain territory. In its turn the universal object
comprises the system of kin objects. Public order, for instance, includes order in public
places with traffic such as streets, squares, public order in yards of residential areas and
in protected territories.

Public security as a universal police protection object includes the following kin
objects: safety of people in public places, traffic safety, fire safety, sanitary safety etc.
The universal object is characterised by a large scope, universality and diversity of protec-
tion objects. The universal object includes other kin and individual ones: houses, territo-
ries, people, animals etc. Universal police protection objects are subject to the Criminal
Law [8], the Law on administrative penalties for offences in the field of administration,
public order, and use of the official language and other laws and regulations [4].

Kin police protection objects are also a complex object that unites numerous
varied individual objects that possess kindred features and are protected by the state.
For instance, traffic safety as a kin police protection object includes ‘safety for everybody’,
safety of property (vehicles, roads, houses, trees) that may be damaged in a traffic accident.
Kin objects are more realistic compared to the universal ones and form the second level
in the hierarchy of police protection objects. A number of kin objects are regulated by
special laws, e.g., traffic safety is regulated by the Road Traffic Law [11], fire safety — by
the Fire Safety and Fire Fighting Law [3], safety of persons in public places — by the Law
‘On Police’ [5] etc.

Kin objects depend on individual police protection objects that have actual and
strong protection. The individual police protection object is a social and legal value that
is visible and is protected as an individual or applied ‘set’. Individual police protection
objects are concrete persons, buildings, protected territories, documents, government
information etc. The individual object is a direct object as it is a value protected by police
officers both in the vicinity and inside it.

Structure being an aspect of the system allows classification of phenomena both
vertically and horizontally. E.g., singling out types of state security — public, national,
economic etc. — is a horizontal classification of protection objects. Therefore, analysis
of the structure on the basis of scale criteria determines two groups of police protection
objects vertically. The first groups are complex objects which are usually wider and more
general, e.g., public order includes protection of property, human rights and freedoms; uni-
versal and kin objects are complex objects. The second group is individual objects which
are usually indivisible, belonging to a particular owner or representing a concrete person.
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Another criterion for division of police protection objects determining their posi-
tion in a particular group is the type of object protection. According to the type of
protection, the police protection objects are divided into general and special.

General police protection objects are public security and order. These objects are
protected by well-known and widely used policing methods: mainly overt administrative
supervision, direct administrative coercion, administrative jurisdiction, police help etc.
These methods are applied by police patrol units, the Public Order Police inspectors that
are in charge of a particular territory. General police protection objects are closely tied
with the competence of several units of the police department. General police protection
objects are stated in the Law ‘On police’ [5], the Road Traffic Law and other laws [11]
and regulations.

Special police protection objects are objects that are protected applying more com-
plicated methods and forms of policing that are prescribed by the Operational Activities
Law [10]: investigative monitoring of correspondence, information gathering by means
of special equipment, wiretapping etc. Special objects include state protection objects,
protected territories, state border, special buildings, e.g., nuclear power stations etc.

Police protection objects may also be classified by the special nature of each object
and under this classification all objects can be divided into natural persons and prop-
erty. The first group is comprised of private persons, deputies of the parliament, deputy
nominees and government officials. The second group consists of property in the wide
sense of the term: buildings, land etc.

Police protection is the last link of the chain “threats — security object — police
protection”. The notion police protection may be defined as police activity for protection of
some object (public order, government building, state border etc.) If the notion under study
has such definition, a question arises whether it is equivalent to the notion of policing.

These notions are similar, but not equal. Police protection is the basis of policing
and includes the most essential elements: administrative supervision and administrative
coercion. These elements were the reason for the foundation of the police as an element
of state administration. Moreover, the state applies them in exercising its direct func-
tions — performing protection of the most significant objects for society and the state,
including protection of the state itself. The scope of policing is wider; it includes operation
of a police institution, staffing, crime intelligence, rendering help to people in emergency
situations and many other tasks, although they are not always directly aimed at protec-
tion of an object or a person.

Provisions of criminal and administrative law play an important role in legal pro-
tection of objects. The protective function of the norms of criminal and administrative
law is performed in many ways and by various methods. They are prohibition to perform
actions with the protected objects, imposing sanctions (punishments) for offences against
the protected objects; establishing legal facts that allow the law enforcement institutions
(the police) to apply administrative coercive measures. Therefore, prevention of criminal
and administrative offences, i.e., protection of many security objects is delegated not to
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the judicial institutions or the prosecutor’s offices, but to police institutions as they are
in close proximity of the objects, monitor them and, in case of an attempted crime, can
prevent it or stop it on the spot.

Police protection unlike the law enforcement activity of other institutions has

an applied nature. The applied nature manifests itself in police actions:

1) prevention of offences and crime in the course of patrolling or other activities;

2) identification of persons who have committed administrative or criminal
offences, detention of perpetrators and taking them to the police station;

3) rendering help to persons whose life and health are endangered by perpetrators;

4) maintaining road traffic safety by controlling vehicles and pedestrians;

5) maintaining public order in public places by means of administrative super-
vision and applying coercive measures against persons who break the law;

6) maintaining contacts with people and gathering police information thereby
instilling a sense of safety in the inhabitants of a particular territory;

7) cooperation with other police agencies (the Municipal Police) in guarding cer-
tain objects.

Police protection has its characteristic features:

1) the basis of policing for protection of security objects are monitoring (admin-
istrative supervision) and coercion. When applying administrative coercion or
preventing an offence against the protection object, police institutions perform
the so-called direct protection measures;

2) due to its applied nature, 24/7 operation, application of administrative coercion
the police protection means play a special role in the law enforcement system of
the state and its absence leads to weakness of protection or even complete lack of
it despite the fact that the rest of the law enforcement elements are functioning
and retain their repressive power (protective legal provisions, law enforcement
institutions);

3) protection of security objects (e.g. patrolling public places) often requires
application of minimum means against the potential law-breaker (oral caution,
document check-up etc.) as disproportionate measures discredit themselves
and have an opposite effect. Police protection effected by overt surveillance is
aimed at turning the illegal disposition of the potential law-breaker into a law-
abiding behavior.

Analysis of Notions of Public Order and Public Security

In respect of the activity of police institutions, legal order includes ensuring two
spheres of public order and public security. The first sphere of activity is comprised of
the set of activities that are performed by a police institution and its units with an aim
of creating such in the particular territory that would ensure inviolability of individuals,
their dignity, respect and property and enjoyment of political, economic and social rights
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and freedoms provided for in the Constitution [12]. The second sphere of activity is
the maintenance of public security, i.e., protection of human life and health, material
and other values of the society from the impact of natural forces, sources of high hazard,
violation of technical regulations and other negative social phenomena.

The word order is usually interpreted as a willful order. This notion is rather
unpopular among the liberals and increasingly popular among those supporting authori-
tarian power. According to this interpretation, the order in the society is based on giving
orders and obeying them or on a total hierarchic structure of the society where the leaders
or even a sole monarch decides what each individual shall do.

Crises in liberalism are not merely triggered by exogenous factors, such as inter-
national terrorism, wars, global economic downturns and natural disasters. They can
also emerge endogenously when basic principles underpinning liberalism come adrift
and, like soap bubbles, fluctuate and then burst when they come into contact with a new
idea or harsh reality. One such harsh reality is insecurity of residence and the principles
of liberalism that it challenges are freedom from state coercion, human emancipation
from unnecessary restrictions and the equal treatment of all individuals irrespective of
their place of birth and nationality.

Public order is attached to a definite territory that has limits of space and is called
public place. Clause 1 of Paragraph 1 of Section 10 of the Law “On Police” provides
an incomplete list of public places: “to ensure order on roads and streets, in public squares,
parks, public transport, airports, ports, stations and other public places in order to guar-
antee safety of persons and society” [5]. The Public Entertainment and Festive Events Law
explains the notion of a public event: “a festive, commemorative, sports, entertainment or
recreational event planned and organised by a natural or legal person open to the public in
a public place irrespectively of the ownership of the venue” [6]. The Law on Administrative
Penalties for Offences in the Field of Administration, Public Order, and use of the official
language: “a public place is any place which, regardless of the actual form of its use or
ownership, serves for the provision of joint needs and interests of the society and which
is available, for a fee or free of charge, to any natural person who is not the owner, pos-
sessor, holder, paid employee of the relevant place, or to another person whose presence
in the relevant place is related to the performance of work duties” [4].

The term security is older than its constant peer public order. The notion of security
was already used by the police law scholars of 18" century and the early 19" century; they
believed that security as safeguarding the subjects (citizens) is ‘the life and soul of a state’.

The nation-state is the format in which most of our central political concepts were
shaped or indeed invented. On closer scrutiny, it is revealed that concepts such as com-
munity, democracy, security and identity are not only recurrently applied to the nation-
state; they are also in their very meaning marked by it.

The concept of security has predominantly been used in reference to the nation-
state and this without even reflecting on the distinction between state and nation: national
security is the established name for the security of the state.
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While the traditional concept of security, closely identified with the military affairs of
the state, is widely felt to be insufficient, attempts to articulate a ‘wider’ concept of security
have also met with considerable reserve. The wideners have been criticised for being unable
to specify a clear criterion to prevent everything becoming defined as security.

It is unclear what individual and international / global security mean. It is too
easily assumed that security is a simple word the meaning of which is widely known, and
thus they can immediately proceed to discussing the questions of whom, what and how.
The concept of security as known from security policy has no basic meaning independent of
its referent object, the state. It is naive to assume that the concept of national security (that
is, state security) should be understood by detaching state and comprehending it without
its security dimension (which is always inherent in the word state) and then connect this
to an equally context free concept of security. The two concepts are already present in
each other. If this were to be denied, both state and security would have to be reified and
naturalised for them to be seen as a necessary, historical, constant entity.

Ensuring public security in normal conditions of society and the state, as well as in
emergency situations is achieved through a unified state policy in the field of internal secu-
rity, and therefore public security, the implementation measures of economic, political,
organisational, and other measures that are aimed primarily at preventing threats to
the vital interests of the state and society. Significant role in providing safety is appropriate
and professional for selection of the staff [15].

The Parliamentary Assembly considers that the full exercise of human rights and
fundamental freedoms, guaranteed by the European Convention on Human Rights and
other national and international instruments, has as a necessary basis for the existence
of a peaceful society which enjoys the advantages of public order and public security [1].

Conclusions

Some legal experts believe that public security is a public order. Others, however,
explain the public security concept as more intensive and inclusive to public order, arguing
that the goal of public order is provision of human security: either from other people’s
illegal attempts or from high-risk sources of misuse alleged negative manifestations.

In the scientific literature, the concept of public order is examined by its broader
or a narrower sense. In a broader sense it is the general nature of the socio-political cat-
egory, encompassing a multitude of social events, including the legal system; in a narrow
sense — public security, etc. The latter sense deals with the law and other social norms
regulating the system of relationships that are formed in all public areas and directed
to persons of public and personal peace, human dignity and respect, public morality
installation, development and safeguarding.

The analysis of the notion public security reveals its two parts:

1) conditions where there is no threat to an individual, society or state;

2) measures by the state that ensure these conditions and instill a sense of security

in people.
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These elements to a certain extent determine the features and characterise public
security as an object of police protection and as a definition of the notion.

Public security is based on two elements:

1) public peace when there is peace, cooperation and confidence in safety in

the public realm;

2) conditions on the ability to protect where the state (the police) continuously

provides public security and is ready to render help and neutralise any threats.

Thereby, in the legal reality public security is legal relations of the police where
the subjects are, on the one hand, persons, society, state institutions that have a constant
need of protection against crimes and other offences and, on the other hand, the state
whose task is to ensure the protection stated in the legislation via competent institutions.

Thus, relations in the public security sphere are regulated by legal norms, but in
the sphere of public order — by legal and social norms.

The European Code of police ethics states that the main purposes of the police in
a democratic society governed by the rule of law are: (1) to maintain public tranquility
and law and order in society; (2) to protect and respect the individual’s fundamental
rights and freedoms as enshrined, in particular, in the European Convention on Human
Rights; (3) to prevent and combat crime; (4) to detect crime; (5) to provide assistance and
service functions to the public [14].

The framework of the Code was provided by the European Convention on Human
Rights [2] and its case law, together with a number of important Council of Europe
Recommendations. It was drafted to take account of both the similarities and differ-
ences between member states in the way policing is being implemented and reformed.
The Code seeks to be both a source of information and inspiration for the governments,
policing practitioners and the general public of member states.
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Abstract

Theoretically, the construction right affects all persons and the humanity in general
since a situation is impossible that would prove the lack of this process, and as the area
of economics, also different economic, political and legal thought development processes
regulate consolidation of this legal discipline in the legal science. Construction right has
consolidated over time as a legal discipline with its regulating subject — construction
works and designing, including also the development of construction plan — designing,
construction of the object, reconstruction or dismantling.

Keywords: construction, construction rights, permission, responsibility, construc-
tion control.

Introduction

The author believes that it is difficult to imagine a situation when no construction
would be carried out in the country. Thus, the article is of current importance due to
several reasons, the main one remaining insufficient attention paid and scientific research
undertaken in particular on the subject of the construction right, its content and place
in the legal system.

The purpose of the article is to change the approach to construction right and
continue specifying its place in the Latvian legal system, simultaneously looking back
at the existing solutions to several problems of theoretical and practical nature, which
evidently result from the lack of theoretical justification.
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The study aims at continuing improvement of the construction right theory, while
its task is to characterise the development of construction right in Latvia, analyse the legal
framework of the construction process in the country and identify the current issues.

Scientific research methods — both comparative and analytical — will be used in
the process of drawing up of this publication.

1 Legal Framework of Construction in Latvia
and Theoretical Issues of Its Development

The legal framework of construction in Latvia and abroad is important, as
the society, while being in a public place or in their own private house, need to feel safe,
knowing that the erected houses will not collapse and endanger the lives or health.
The reason for such statement may be found in the tragedy (Parlamentaras izmeklésanas
komisijas gala zinojums, 2013) that happened in Latvia where people died in a public
space. This tragedy also highlighted the tragedy of the legal framework existing in con-
struction field over many years and the irrational meanders of the legal framework, within
which the building specialists involved in the construction process tried to find the most
suitable solutions for the construction of the buildings.

Therefore, it is essential to look back at the existing situation with the legal base
of construction in Latvia under the context of buildings of public importance, their
safety and sustainability, since these are the buildings where most people stay every day,
spending time at work, recreating, or just passing by them.

1.1 Legal Basis of Construction in Latvia (2014-2021)

The year 2014 is important in the construction law and industry due to the fact
that the legislator of the Republic of Latvia (Saeima) chose to cardinally change the legal
framework of construction by abandoning years of established practice and gradually
abandoning the use of the Soviet Union Construction norms and regulations (Spriedums
lieta Nr. A420305714, SKA-1104/2017, 2017) or otherwise known as SNiP during con-
struction process.

The new Construction Law (Bavniecibas likums, 2013) entered in force, and with
it several subordinate regulatory enactments were created — the Cabinet regulations
(Visparigie buvnoteikumi, 2014), which significantly changed not only the procedure for
obtaining a building permit (the process), but generally the understanding of the role,
responsibility and duties of the building specialist in construction process, as well as
define the role of the state in control of public buildings.

In this regard, a relevant institution was created — the State Construction Control
Bureau of Latvia (Bavniecibas valsts kontroles biroja nolikums, 2014), the competence
of which included control of the construction of public buildings. It must be admitted
that as of the moment of drawing up of this publication, the Construction Law has been
amended (Bavniecibas likums, 2013) ten times.
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It is essential to highlight the changes in relation to the administrative liability
in construction, since the Law on Administrative Liability (Administrativas atbildibas
likums, 2018) entered in force in 2018, stipulating administrative liability for violations in
construction and integrating regulations on administrative liability in the Construction
Law (Bavniecibas likums, 2013, Articles 25-32).

It has to be pointed out that in this period the legislator finally found a solution
for the Eurocodes (Eirokodeksa standartu nacionalais ievie$anas plans 20132014, 2012)
that were referred to as standards, by granting them the effect of a legal regulatory
enactment. Therefore, a mandatory enforcement effect was given to the long-existing
standard.

By granting the effect of a legal regulatory enactment to Eurocodes, at last
the designers of building structures acquired legitimate grounds to apply these standards
as a mandatory norm not only in the design of public buildings and implementation of
this design but also in construction of private houses in general.

1.2 Development Trends of Legal Construction Norms

It can be argued that any building and structure acquires its legal status only
if it has been designed in accordance with the procedure specified in the laws and
regulations and in accordance with the territorial plan, built by fully implementing
the approved and accepted construction design and in accordance with the relevant
construction norms (Cepéne, 2003). Therefore, when implementing a construction
design, a link emerges that a building, built upon a ground and closely connected to it,
shall be recognised as its part (Civillikums, 1937, Article 968), which in general creates
a whole body — a property.

Therefore, the state is the entity that organises and regulates relations between
the subjects of construction rights in order to ensure fulfilment of all the above-men-
tioned relations and the observance of the requirements. The state should organise
stability of relations and create necessary guarantees, as the buildings may have dif-
ferent importance status — a building may be also a building of public importance
(Lesinska, Grisane & Statkus, 2008), and the requirements for design and construction
of the buildings imposed regarding buildings of public importance are rather different
and stricter.

Most definitely, the essence of construction rights is manifested in the regulation
of relations between construction participants (subjects) or persons whose rights may
be violated during construction. Therefore, the legal framework of construction should
include also issues related to the construction process in general, including issues related
to purchase of land and funding of the project until commissioning of the building or
the structure for operation. The legal framework of construction should also include
issues regarding conclusion of construction contract, which has not yet been done,
the procedure for submission and review of claims or complaints made in construction
which affects all parties involved in the construction process.
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Therefore, the following shall be taken into account in the development of building
regulations as research objects of construction rights:

1) construction institutions (state and municipal);

2) competence, that is, the goals, tasks, functions, rights, obligations, authori-
ties and responsibility of the subject of construction rights — construction
institutions;

3) in the aspect of vertical, horizontal relations of the study of the interaction
of separate subjects of construction rights, that is, co-operation relations of
subordination and mutual disobedience of construction institutions of higher
and lower construction institutions;

4) participation of non-governmental organizations as subjects of construction
rights in the relations related to the performance of the functions of construc-
tion rights;

5) relations of private persons with the administration of the construction
industry;

6) public involvement and rights in the construction process (Bramanis, 2013).

In this regard one of the goals of development of the legal construction norms
should be a guarantee — guarantee for the public that buildings or structures involved
in the daily life of the society will not cause environmental and public harm and are
safe to use.

The construction rights shall address the issue of which rights are more impor-
tant — the rights of the subject of construction rights, who wishes to build or implement
the construction intention or the rights of the person, or who wishes to live in a favour-
able environment. There are no legally established strict boundaries between these two
rights and interests. Therefore, as the guarantee for the public that its rights will be
respected, it shall be stipulated that the technical requirements specified in the Latvian
building norms shall be complied with the implementation of construction, which, among
other things, stipulate that a structure must not be used until it is accepted for service.
The structure accepted for service shall be used only according to the designed type of
use (Bavniecibas likums, 2013, Article 21, Section 2).

Significance of the theoretical aspects of construction rights in the development
of construction norms can be found in the search for construction rights, namely, in
the law itself as such and in construction law.

2 Buildings of Public Importance or Public Buildings

Buildings of public importance or public buildings — the question of which term to
use may arise both in daily life and in legal terminology. It is worth studying the equal or
different meaning of these concepts “buildings of public importance” or “public buildings”,
because understanding of the further practical applicability of these concepts probably
changes depending on the content of these concepts.
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Buildings of public importance or public buildings also include military objects,
state security buildings, buildings, which have been classified as containing state secret
(Par valsts noslépumu, 1996, Article 6), because design and construction of such build-
ings requires receiving Industrial safety clearance certificate, issued by the Constitution
Protection Bureau (Latvijas Republikas Satversmes aizsardzibas birojs).

2.1 Understanding the Concept of Buildings
of Public Importance in Regulatory Enactments

When reviewing both concepts — “buildings of public importance” or “public build-
ings”, it can be concluded that they consist of two parts. A building of public import-
ance consists of “public importance” and “building”, whereas public building consists of
“public” and “building”.

Regardless of the status of the building, pursuant to the normative regulation in
construction, a structure is a physical object which has resulted from human activities and
is linked to a foundation (ground or bed) (Bavniecibas likums, 2013, Article 3, Section 3).

Pursuant to the special regulations in construction, the structures per se are
divided into buildings and engineering structures, which are further divided into
groups in accordance with the construction process (Visparigie bavnoteikumi, 2014,
Annex 1).

As stipulated in paragraph 2.4 of Article 2 of Latvian building norm LBN 208-15
“Public buildings” (Noteikumi par Latvijas bavnormativu LBN 208-15..., 2015), a public
building is a building where more than 50 % of the total area of the building is occupied
by public spaces or spaces designed for the purpose of ensuring public function, or
an engineering structure which is designed for public use (for example, concert stages,
stadiums).

Thus, due to its public nature a building of public importance will be attended by
different groups of people and the special requirements shall be taken into account in
regard to safety and accessibility already when designing such building.

As specified, the number of the floors for a public building depends on the built-up
intensity of the land plot and building height restrictions in accordance with the territorial
plan and building regulations of the relevant municipality and are specified in the detail
plan in more specificity if this is necessary in accordance with the regulatory enactments
(Noteikumi par Latvijas bavnormativu LBN 208-15 ..., 2015, Point 2.1).

Regrading similarities and differences in the concept of a building of public
importance or a public building, it is worth looking at the historical regulations. As
specified in the regulations of the currently void Cabinet Regulations No 112 “General
construction regulations”, the term “of public importance” was defined and used
therein for marking public buildings, indicating that a building of public importance is
a building which has more than five above-ground stories, a public building in which
it is intended more than one hundred people shall inhabit concurrently, a produc-
tion or warehouse building with total area of more than 1000 m?, a tower, as well as
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a bridge, an overpass, a tunnel if it is longer than 100 m, or an underground structure
of more than one story. Local governments in the local building regulations may addi-
tionally specify structures of public importance in their relevant territory (Visparigie
bavnoteikumi, 1997).

Whereas, when reviewing the information available in the public space regarding
the use of the concept, it shall be concluded that “a building of public importance” is used
in most of the publications, and not the term “public building”. This might be related to
the different understanding of these concepts, since, when using the term “public”, it is
immediately perceived as important for the society in general.

Therefore, the term “public building” and not “of public importance” shall be fur-
ther used in this article. An important factor in the operation of the public buildings is
correct control thereof not only in construction of such building, but also later during
its operation.

2.2 Control of Buildings of Public
Importance as Public Safety

Control over public buildings shall meet the principle of good administration
(Valsts parvaldes iekartas likums, 2002, Article 10). The institution responsible for con-
trol of public buildings is the State Construction Control Bureau of Latvia, which, in
accordance with Article 6.! of Construction Law, has been entrusted with ensuring state
control of construction works.

According to the estimates of the operating report of the Bureau and Annual
Public Report of 2019 (Buvniecibas valsts kontroles birojs, 2019), approximately 10,000
public buildings are under the jurisdiction of the Bureau. During the reporting period,
327 decisions were prepared in general, of which 151 decision was made regarding
elimination of danger and consequences of arbitrary construction (in 28 cases regarding
elimination of danger in mechanical durability and stability of the building, while
the rest of the decisions concern elimination of the consequences of arbitrary con-
struction — of which in 74 cases arbitrary construction concern also the load bearing
structures of the building).

Construction control, which mostly includes control over the implementation
of the construction design on site and the construction process, however, qualitative
outcome of the construction works lies in the interests of any Client, that is why the laws
and regulations of Latvia stipulate the requirements both regarding achievement of such
outcome and the responsible persons. The quality control of construction is ensured by
the Main contractor, the specialists involved by the Client, the Construction Board and
the State Construction Control Bureau of Latvia.

A construction work manager has a duty to ensure performance of construction
work up to the quality in conformity with a building design and plan for performing
the work, also by complying with other laws and regulations governing the construc-
tion and technologies laid down for the use of construction products. The quality of
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construction work shall comply with the construction work quality indicators laid
down in Latvian Construction Standards and other laws and regulations (see Visparigie
buvnoteikumi, 2014, Point 99).

Each company develops the construction quality control system in accordance with
its profile, type and scope of works to be performed. The quality control of construction
works includes: preliminary control of construction work performance documentation,
delivered construction products and structures, devices, mechanisms and similar equip-
ment; technological control of individual work operations or work processes; final control
of the completed work type (to be handed over) or construction work cycle (structural
element) (Visparigie buvnoteikumi, 2014, Articles 124, 125).

This raises the issue that the concept of quality is mentioned everywhere, but
nowhere are the quality parameters specified, nor is it specified, for example, whether
someone should inspect these quality control systems of the contractors which are often
formal, or what the consequences are if these systems are not essentially implemented
in daily work. This issue directly concerns safety and quality of buildings but is not
regulated in practice.

The construction work control in accordance with the competence specified in
this law is conducted by construction boards, institutions which perform functions of
the construction boards, and the building inspectors of the bureau — persons employed
at relevant authorities who have acquired the right of independent practice in the field of
architecture or construction and are registered with the register of building inspectors.
Within the scope of cooperation, the building inspector of the building authority has
the right to also visit such structure and construction site during construction work
supervision of which is within the competence of the Bureau or another authority car-
rying out the functions of the building authority, and to provide information thereon
to the relevant authorities for further action (Bavniecibas likums, 2013, Article 18,
Section 1).

A person is confronted with a kind of “construction supervision” daily — someone
is checking a student’s homework; another one is checking how well the factory-made
products are, etc. The same principle applies in construction. A person named in the state
laws must check the work of another person, because, unfortunately, human nature proves
that if there is no other, higher-ranking person who pushes and expects a certain level from
the employee, these quality standards systematically decline. Construction supervision
at its root ensures responsibility of the main contractor for his work.

A construction supervisor is a representative of the Client’s interests and a trusted
partner in the entire construction process from the procurement development until
handing over the construction object in accordance with the requirements of the con-
struction design and regulatory enactments. Construction supervision is regulated by
the Regulation 500 of the Cabinet of Ministers “General Construction Regulations”,
in force of 01.10.2014. A construction supervisor has specific duties (Visparigie bav-
noteikumi, 2014, Point 125).
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A construction supervisor shall be responsible for supervision of the entire con-
struction work at large and control of every stage specified in the plan of construction
supervision at the construction site within the time periods provided for in the relevant
plan, and also for the conformity of the structure or its part during construction of which
the building supervisor has carried out his or her obligations with the building design
and the requirements of the initiator of the construction, this Law and other laws and
regulations (Bavniecibas likums, 2013, Article 19, Section 6).

The purpose of the author’s supervision is not to allow arbitrary deviations from
the accepted intention and developed building design, and also infringements of the laws
and regulations and standards during the course of the construction work (Visparigie
bavnoteikumi, 2014, Point 102).

Author’s supervision is regulated by the Regulation 500 of the Cabinet of Ministers
“General Construction Regulations” in force of 01.10.2014.

Author’s supervision is performed for:

1) state protected cultural monuments, buildings of second and third group in
the territory of the urban construction monument and in the protective zone
thereof in conformity with the territorial planning (except for one or two apart-
ment residential buildings and auxiliary buildings);

2) structures of the third group to be newly erected, restored and reconstructed
if building permit is required for construction; public structures of the second
group if building permit is required for construction: public structures to be
newly erected, restored and reconstructed;

3) new residential buildings (except for one or two apartment residential buildings);

4) structures for which environmental impact assessment has been carried out
(Visparigie bavnoteikumi, 2014, Point 105).

The purpose of author’s supervision is to ensure that the erected object on site will
be the same, as specified by the author of the construction design in the completed con-
struction design. This means that author’s supervision shall be performed by the author
of the construction design or its authorised certified person (Visparigie bavnoteikumi,
2014, Point 113).

2.3 Concept of Construction Rights in Latvia

Pursuant to the current regulations, construction is design and construction
works of all types of structures (Bavniecibas likums, 2013, Article 1, Section 12). But in
accordance with the definition of construction, proposed by the Latvian encyclopaedia,
“comstruction is the construction of all types of buildings, a branch of the national economy
that performs the design, construction, extension and renovation of all types of buildings”
(Latvijas enciklopédija, 2002).

First, the definition of construction describes the concept of construction.
Construction as one of the elements of the composition envisages performing an activity —
works. Secondly, the definition of construction shows that it is a sector of economy.

— 176 —



S OC RATE S RSU elektroniskais juridisko zinatnisko rakstu zurnals 2021, NR. 3 (21)

Janis Bramanis, Janis Naciscionis. Current Issues of Construction Law

The Construction Law adopted in Latvia after the restoration of independence
was the first attempt to understand the concept of construction and the legislator has
also acknowledged the fact that it is important to determine the content of the concept
of construction. The legislator has acknowledged that the necessary activities, the per-
formance of which is recognised as construction, have not been determined. According
to the current legal definition, construction is the design and construction works of all
types of structures (Bavniecibas likums, 2013, Article 1, Section 12).

It may seem that the concepts construction and construction rights are understand-
able. Although several amendments have been made to the Construction Law, the legal
definition of construction has not changed and has remained in its original version. This
definition could be considered self-sufficient if it is clear what is meant by structure. It
follows from the definition of the current law that anything that is being built, based on
the accepted construction design and a building permit, issued in accordance with a par-
ticular procedure, shall be subject to construction rights. Therefore, one should be very
careful when defining the concept of construction, because anything that will be subject to
the construction rights will be interpreted in the future in accordance with this definition.

Construction rights are rights that determine the set of rights and obligations
of legal entities in the design and construction works. Thus, it is necessary to analyse
the explanation included in other regulatory enactments regarding classification of struc-
tures. The regulations “On classification of structures” (Noteikumi par bavju klasifikaciju,
2010) define classification of structures according to their use. The purpose of classifica-
tion is to ensure unified registration of structures in the Republic of Latvia. The structures
and groups of premises are classified in accordance with their form of use or function.
Structures, which are being operated or designed for several uses, shall be included in
one particular classification position, based on their main use.

Thus, construction activity results in creation of such structures as buildings,
residential houses, dwellings, non-residential buildings, civil engineering works, bridges,
roads, water dams and other construction objects. Simultaneously, it should be noted that
predominantly classification and functions of buildings are necessary for administration
of real estate tax. Thus, new norms will be included in the draft law “Construction Law”,
which envisages dividing structures into four groups (Bavniecibas likums 2013, Article 9).

As specified in the annotation to the draft law “Construction Law”:

“this classification is based on the degree of complexity of the construction of the build-
ings and the potential impact on the environment. An essential criterion in the forma-
tion of these groups is the risk factor or hazard that these structures can potentially
pose. In view of the above, in order to divide buildings into groups, it is necessary to
take into account not only the number of floors and other technical characteristics,
but also the function (type of use) and the potential number of people who come into
direct contact with these buildings at the same time. Thus, it is also not possible to
make a division based only on the classification of buildings. According to these three
groups, additional requirements will be set for the construction of the existing buildings
or they will be reduced”. (Bavniecibas likums, 2013)
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As defined in the national programme of construction (Par Bavniecibas nacionalo
programmu, 2002), one of the most important end products of construction is housing,
which is the main provision of the environment necessary for functioning and exist-
ence of human life and at the same time one of the indicators of well-being of people.
In this context, the European Court of Human Rights has clarified that housing is
the right of an individual to live in their own home and to be protected from unwanted
interference with the privacy of the home (Augstakas tiesas Senata Administrativo
lietu departamenta lieta Nr. SKA-120). In particular, construction rights should aim
to protect people from imminent dangers that may arise as a result of impact by third
parties or nature. In this regard, it should be noted that only a building (dwelling) built
in accordance with the law can create a sense of security and protect a person from
imminent danger.

The concept of construction also includes the process where legal norms deter-
mine procedure for initiating construction, renovation and reconstruction procedures,
construction of engineering networks, rights and obligations of the client, rights and
obligations of state and municipal institutions, environmental protection conditions and
procedures for performance of construction work (Visparigie bavnoteikumi, 1997). As
the court concluded, “construction is a single, sequential process in which each subse-
quent decision depends on a previous decision” (Administrativas rajona tiesas 10.01.2007.
spriedums lieta Nr. A42308005). It follows that, in order to discover substantive limits
of the concept of construction, it is necessary to identify a set of activities which refer
to works, that is to say, those relating to renovation or new construction. Therefore, in
order to establish the fact whether construction has taken place or not, a precondition
is to establish existence of the activity.

Conclusion

Consequently, a current issue related to the development of construction law is
related to the expertise of construction and construction projects and their place in
the construction process as such. The question may arise as to how binding the expert
reports commissioned by all participants in the construction process are and the conclu-
sions contained therein.

This would also be relevant in the context of amendments to the Public Procurement
Law, which are currently being lobbied by large contractors that in essence they will now
hand over everything to customers on the basis of the expertise, and if the customer has
any objections, they will have to prove their objections by expertise conclusions.

Such a turnaround essentially paves the way for elimination of author supervision
and construction supervision as a system, as the contractor and construction expert(s)
will be involved as voting participants in the construction process. This can directly
pose a risk to security of public buildings, as public buildings are mainly public pro-
curements regulated by the Public Procurement Law. Combined with the generality of
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the concepts of quality and control and the lack of detailed concepts of responsibility
and consequences in the regulations, this creates a situation in which Latvian con-
struction found itself shortly after 2009, when the State Construction Inspectorate was
liquidated.

10.

11.

12.

13.

14.

Bibliography

State Laws

. Administrativas atbildibas likums: LR likums, 25.10.2018., stajas spéka 01.07.2020. Latvijas

Vestnesis, 225, 14.11.2018. https://likumi.lv/ta/id/303007-administrativas-atbildibas-likums.

. Bavniecibas likums: LR likums, 09.07.2013., stajas spéka 01.10.2014., Latvijas Véstnesis, 146,

30.07.2013. https://likumi.lv/ta/id/258572-buvniecibas-likums.

. Civillikums: LR likums, 28.01.1937,, stajas spéka 01.09.1992. Valdibas Véstnesis, 41, 20.02.1937.

https://likumi.lv/ta/id/225418-civillikums.

. Likumprojekts “Bavniecibas likums”: sakotnéjas ietekmes novértéjuma zinojums (anotacija).
. Par valsts noslépumu: LR likums, 17.10.1996., stajas spéka 01.01.1997., Latvijas Véstnesis, Nr. 181,

29.10.1996. https://likumi.lv/ta/id/41058-par-valsts-noslepumu.

. Valsts parvaldes iekartas likums: LR likums, 06.06.2002., stajas spéka 01.01.2003., Latvijas

Vestnesis, 94, 21.06.2002.

Regulations of the Cabinet of Ministers

. Bavniecibas valsts kontroles biroja nolikums: MK noteikumi Nr. 576, 30.09.2014., stajas spéka

01.10.2014. Véstnesis, Nr. 194, 01.10.2014. Izdoti saskana ar Valsts parvaldes likuma 16. panta
pirmo dalu. https://likumi.lv/ta/id/269202-buvniecibas-valsts-kontroles-biroja-nolikums.

. Eirokodeksa standartu nacionalais ievie$anas plans, 2013.-2014. gads: MK 17.05.2012. Rikojums

Nr. 224. http://tap.mk.gov.lv/doc/2005/EMpl_260312_EC.749.docx.

. Noteikumi par bavju klasifikaciju: MK noteikumi Nr. 1620, spéka no 01.01.2010. Latvijas

Véstnesis, Nr. 205, 30.12.2009. [zdoti saskana ar Valsts statistikas likuma 71. pantu. http://
www.em.gov.lv/images/modules/items/bk_02_06_10.doc.

Noteikumi par Latvijas bavnormativu LBN 208-15 “Publiskas baves” MK noteikumi Nr. 331,
30.06.2015., stajas speka 01.07.2015. Latvijas Véstnesis, 125, 30.06.2015. Izdoti saskana ar
Bavniecibas likuma 5. panta pirmas dalas 3. punktu. https:/likumi.lv/ta/id/274995-noteikumi-
par-latvijas-buvnormativu-lbn-208-15-publiskas-buves.

Par Buavniecibas nacionalo programmu: MK rikojums Nr. 478, 30.08.2002. Latvijas Véstnesis,
04.09.2002., Nr. 125 (2700). Pédéjie grozijumi 17.09.2003.

Visparigie bavnoteikumi: MK noteikumi Nr. 112, 01.04.1997,, stajas spéka 01.07.1997., zau-
déja spéku 01.10.2014. Latvijas Véstnesis, 88, 04.04.1997. Izdoti saskana ar Bavniecibas likuma
2. panta ceturto dalu. 252. punkts. https://likumi.lv/ta/id/42807-visparigie-buvnoteikumi.
Visparigie bavnoteikumi: MK noteikumi Nr. 500, 19.08.2014-, stajas spéka 01.10.2014. Latvijas
Véstnesis, Nr. 191, 26.09.2014. Izdoti saskana ar Bavniecibas likuma 5. panta pirmas dalas
1. punktu. https://likumi.lv/ta/id/269069-visparigie-buvnoteikumi.

State Documentation
Administrativas rajona tiesas 10.01.2007. spriedums lieta Nr. A42308005. http://www.tiesu-
prakse.lv/files/AL_1001_raj_A1200-06_3_.pdf.

— 179 —


https://likumi.lv/ta/id/303007-administrativas-atbildibas-likums
https://likumi.lv/ta/id/258572-buvniecibas-likums
https://likumi.lv/ta/id/225418-civillikums
https://likumi.lv/ta/id/41058-par-valsts-noslepumu
https://likumi.lv/ta/id/269202-buvniecibas-valsts-kontroles-biroja-nolikums
http://tap.mk.gov.lv/doc/2005/EMpl_260312_EC.749.docx
http://www.em.gov.lv/images/modules/items/bk_02_06_10.doc
http://www.em.gov.lv/images/modules/items/bk_02_06_10.doc
https://likumi.lv/ta/id/274995-noteikumi-par-latvijas-buvnormativu-lbn-208-15-publiskas-buves
https://likumi.lv/ta/id/274995-noteikumi-par-latvijas-buvnormativu-lbn-208-15-publiskas-buves
https://likumi.lv/ta/id/42807-visparigie-buvnoteikumi
https://likumi.lv/ta/id/269069-visparigie-buvnoteikumi
http://www.tiesuprakse.lv/files/AL_1001_raj_A1200-06_3_.pdf
http://www.tiesuprakse.lv/files/AL_1001_raj_A1200-06_3_.pdf

SOCRATES RSU elektroniskais juridisko zinatnisko rakstu zurnals 2021, NR. 3 (21)

15.

16.

17.

18.

19.

20.

21.

22.
23.

Janis Bramanis, Janis Naciscionis. Current Issues of Construction Law

Augstakas tiesas Senata Administrativo lietu departamenta lieta Nr. SKA-120, 16. punkts. http://
www.at.gov.lv/info/archive/department3/2004/.

Bavniecibas valsts kontroles birojs. Gada publiskais parskats par 2019. gadu. file:///C:/Users/
Janis/Dropbox/My%20PC%20(DESKTOP2VJULQ4)/Downloads/bvkb_publiskais_par-
skats_20191%20(1).pdf.

Latvijas Republikas Augstakas tiesas Administrativo lietu departamenta 21.12.2017. spriedums
lieta Nr. A420305714, SKA-1104/2017.

Parlamentaras izmeklésanas komisijas galazinojums.
https://likumi.lv/ta/id/277713-parlamentaras-izmeklesanas-komisijas-par-latvijas-valsts-
ricibu-izvertejot-2013gada-21novembri-zolitude-notikusas-tragedijas-celonus-un%20turpma-
kajam-darbibam-kas-veiktas-normativo-aktu-un-valsts-parvaldes-un-pasvaldibu-darbibas%20
sakartosana-lai-nepielautu-lidzigu-tragediju-atkartosanos-ka-ari-par-darbibam-minetas-trage-
dijas-seku%20nov%C4%93r%C5%A1an%C4%81%20galazi%C5%860jums.

Traffic Defense Office of the Republic of Latvia. Industrial safety. https://www.sab.gov.
lv/?a=s&id=24.

Literature
Bramanis, J. (2013). Bavniecibas tiesibu attistibas problematika Latvija: Promocijas darbs Biznesa
augstskola “Turiba”.
Cepane, I. (2003). Patvaliga bavnieciba, Satversme un visparigie tiesibu principi. Jurista Vards,
Nr. 36 (294). http://www.juristavards.lv/index.php?menu=DOC&id=181889.
Latvijas enciklopédija, 1. s€j. (2002). SIA “Valérija Belokona izdevnieciba”, 927. Ipp.
Lesinska, A., Grisane, A., Statkus, S. (2008). Izaicindjums baveét likumigi. Bavniecibas procesa
rokasgramata visiem, kas buvé, izdod buavatlaujas un dzivo kaiminos. Sabiedriskas politikas
centrs “Providus”, 45.—46. Ipp.

— 180 —


http://www.at.gov.lv/info/archive/department3/2004/
http://www.at.gov.lv/info/archive/department3/2004/
file:///C:/Users/Janis/Dropbox/My%20PC%20(DESKTOP2VJULQ4)/Downloads/bvkb_publiskais_parskats_20191%20(1).pdf
file:///C:/Users/Janis/Dropbox/My%20PC%20(DESKTOP2VJULQ4)/Downloads/bvkb_publiskais_parskats_20191%20(1).pdf
file:///C:/Users/Janis/Dropbox/My%20PC%20(DESKTOP2VJULQ4)/Downloads/bvkb_publiskais_parskats_20191%20(1).pdf
https://likumi.lv/ta/id/277713-parlamentaras-izmeklesanas-komisijas-par-latvijas-valsts-ricibu-izvertejot-2013gada-21novembri-zolitude-notikusas-tragedijas-celonus-un%20turpmakajam-darbibam-kas-veiktas-normativo-aktu-un-valsts-parvaldes-un-pasvaldibu-darbibas%20sakartosana-lai-nepielautu-lidzigu-tragediju-atkartosanos-ka-ari-par-darbibam-minetas-tragedijas-seku%20nov%C4%93r%C5%A1an%C4%81%20galazi%C5%86ojums
https://likumi.lv/ta/id/277713-parlamentaras-izmeklesanas-komisijas-par-latvijas-valsts-ricibu-izvertejot-2013gada-21novembri-zolitude-notikusas-tragedijas-celonus-un%20turpmakajam-darbibam-kas-veiktas-normativo-aktu-un-valsts-parvaldes-un-pasvaldibu-darbibas%20sakartosana-lai-nepielautu-lidzigu-tragediju-atkartosanos-ka-ari-par-darbibam-minetas-tragedijas-seku%20nov%C4%93r%C5%A1an%C4%81%20galazi%C5%86ojums
https://likumi.lv/ta/id/277713-parlamentaras-izmeklesanas-komisijas-par-latvijas-valsts-ricibu-izvertejot-2013gada-21novembri-zolitude-notikusas-tragedijas-celonus-un%20turpmakajam-darbibam-kas-veiktas-normativo-aktu-un-valsts-parvaldes-un-pasvaldibu-darbibas%20sakartosana-lai-nepielautu-lidzigu-tragediju-atkartosanos-ka-ari-par-darbibam-minetas-tragedijas-seku%20nov%C4%93r%C5%A1an%C4%81%20galazi%C5%86ojums
https://likumi.lv/ta/id/277713-parlamentaras-izmeklesanas-komisijas-par-latvijas-valsts-ricibu-izvertejot-2013gada-21novembri-zolitude-notikusas-tragedijas-celonus-un%20turpmakajam-darbibam-kas-veiktas-normativo-aktu-un-valsts-parvaldes-un-pasvaldibu-darbibas%20sakartosana-lai-nepielautu-lidzigu-tragediju-atkartosanos-ka-ari-par-darbibam-minetas-tragedijas-seku%20nov%C4%93r%C5%A1an%C4%81%20galazi%C5%86ojums
https://likumi.lv/ta/id/277713-parlamentaras-izmeklesanas-komisijas-par-latvijas-valsts-ricibu-izvertejot-2013gada-21novembri-zolitude-notikusas-tragedijas-celonus-un%20turpmakajam-darbibam-kas-veiktas-normativo-aktu-un-valsts-parvaldes-un-pasvaldibu-darbibas%20sakartosana-lai-nepielautu-lidzigu-tragediju-atkartosanos-ka-ari-par-darbibam-minetas-tragedijas-seku%20nov%C4%93r%C5%A1an%C4%81%20galazi%C5%86ojums
https://www.sab.gov.lv/?a=s&id=24
https://www.sab.gov.lv/?a=s&id=24
http://www.juristavards.lv/index.php?menu=DOC&id=181889

S OC RATE S RSU elektroniskais juridisko zinatnisko rakstu zurnals 2021, NR. 3 (21)

https://doi.org/10.25143/s0cr.21.2021.3.181-190

May the Patient’s Will, Expressed by Means
of Assistive Communication Technologies,
be Admissible as Evidence in Court Proceedings?

Anatoliy A. Lytvynenko'!
ORCID: 0000-0001-7410-5292
Baltic International Academy,

Department of Legal Sciences, Latvia
anat.lytvynenko@gmail.com

Abstract

The article is dedicated to hallmark the problem of accepting evidence of a patient’s
will by a court in diverse proceedings, and it being communicated by non-classical means.
Modern technologies allow patients to communicate utilizing various electrified appli-
ances, in case the disabled person suffers from an ailment, or a health disorder affecting
speech and mental abilities. Such appliances may truly enhance the patient’s quality of life;
however, it is uncertain whether such patient may be found to be a competent witness, or
the information reflecting their will obtained in a non-classical method may be found to
be as convincing evidence by the court. Currently, there is very little judicial precedent
dealing with obtaining evidence of the patient’s will by means of assistive communication
technologies, though recent Italian legacy has shown such evidence may be accepted by
the court, in case forensic-psychiatric examination approves adequacy of the cognitive abili-
ties of the patient, rendering their will competent. Diverse legal systems render the question
of patient’s competence differently, and the issue of accepting information as evidence
obtained by means of assistive communication technologies will surely become more fre-
quent in disputes relating to testament validity or determining the patient’s will to undergo
or forego medical treatment. Such cases may be of high relevance in civil proceedings on
withdrawal of life-supporting treatment, which will ultimately result in the patient’s demise.

Keywords: patient’s autonomy, patient’s legal capacity, withdrawal of life-supporting
treatment, assistive communication technologies, theory of evidence, critically-ill patients.
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Introduction

Concerns relating to the expression of patient’s will in relation to conducting
deeds or expressing a firm desire concerning their medical treatment have been topical
for already a long time in diverse civil law scholarship. Expressing gratitude towards
assistive communication technologies (hereinafter — ACT), patients being silenced by
degenerative ailments are able to communicate and express their will by means of various
mechanical devices, such as E-Tran tables and voice synthesisers, attached to computers
or special appliances. Simultaneously, it may be really complicated for the court to deter-
mine the actual competence of a non-verbal patient. American courts have withdrawn
the presumption of non-verbal witnesses as incompetent ones long ago — at common
law of the previous ages, such witnesses were deemed incompetent with no exception.
The United States case law represents that the competence of a witness suffering from
an ailment having a substantial impact on their speech or behavior should be dealt upon
an individual approach [1, 610-614]. Not so long ago, as in the year 1950, the Supreme
Court of Canada affirmed a decision to expel 2 mentally-retarded children from school,
who repeatedly caused nuisance owing to their behavior and outlook [2, 482—-486].
However, this does not seem to be the fashion nowadays owing to highly developed
systems of inclusive education. At the same time, the United States case law has a multi-
tude of recent examples relating to discrimination or special education lawsuits on basis
of restrictions in right of education for handicapped persons, or failing to facilitate it,
involving the issue of ACT as well [3, 134-139; 4, 3-9; 5, 2-5].

Patient’s Will and Assistive
Communication Technologies

The will of the patient (the author refers to an ill person, maintained in a hospital,
or otherwise frequently undergoing treatment, whose health condition renders substantial
complexification in its everyday activities, involving concluding deeds, communicating
etc.) usually concerns either the deeds they conclude, or expressing their will concerning
their further treatment (frequently, courts have problems to define the will of a person,
silenced by accident, having little to no chances of any recovery — such as, for instance,
the recent case of Marcelo Diaz in Argentine, where the Supreme Court allowed to
dislodge his life-support appliances [6, 22-ff).

It is virtual that various progressive ailments affect mental abilities of the patient
and cast a doubt on their legal capacity. Approaching a potential end of life, the patient
may consider drawing up a will, and the patient’s competence is an ultimate pre-requisite
for rendering their will valid. Simultaneously, not every disabled person may write a will
owing to their ailments. In former Latvian law, the jurisprudence frequently featured liti-
gation between civil parties, alleging invalidity of a will, based on the testator’s conjectural
incapacity, considering the testator drew up a will at hospital, or died in its premises, being
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(allegedly) considerably morbid [7, 11-12; 8, 93—94]. The Civil Cassational Department
of the Latvian Senate also ruled that personal rights, such as the right to file a divorce
action on behalf of a mentally ill patient, may not be lodged by their guardian, as some
personal rights are too inalienable from their respective holder in order to be exercised
by means of legal representation — such was the ruling CKD No. 72 / 36 in the case of
Lacis (1936) [9, 64—65]. The issue of the patient’s competence had to be resolved by courts
by means of witness (including expert witness) testimony, as well as forensic-psychiatric
examinations; in case the lower court had clearly defined that the patient was competent,
the Senate dismissed the appeal in cassation, as such circumstances belong to the fac-
tual side of the case, and thus were not subject to appeal in cassational order [7, 12]. For
instance, in the case of Doroskevic (1938), the testator died in a psychiatric clinic, casting
a serious doubt on his legal capacity, but since the appellate court established he was
capable of drawing the will at the time of concluding this deed, this fact was not revised
by the Senate, which rendered it as virtual [7, 11-12]. In the case of V. Grzibovsky v. City
of Riga (1937), where a man sued the city of Riga and other parties for a failure to provide
him medical assistance after his leg was overrun by a bus (a gangrene had developed
shortly after the injury and the leg was subsequently amputated), plaintiff was denied
to be accepted to Riga City Hospital II. However, when he found another hospital for
treatment, plaintiff refused to undergo amputation in Riga City Hospital I (the operation
was conducted at a different hospital). The Senate did not consider this circumstance as
a major fact which could change the resolution of the case, claiming that gangrene had
developed shortly after the injury, but not owing to plaintiff’s lack of consent, but the delay
in medical treatment (judgment was handed down for plaintiff against the City of Riga,
but was dismissed against other defendants). [10] In this case, not even an outstanding
medical malpractice case (which was seldom in the First Period of Independence), but
the fact plaintiff’s uncontested will not to undergo amputation is particularly interesting
from an era when medicine was very paternalistic.

In modern Latvian law, the will of the patient is strictly necessary to conduct
a medical intervention, provided by law [11], and repeatedly affirmed in jurisprudence
[12, 9; 13, 8]. However, the law on patient’s rights does not touch the issue of the patient’s
will rendered in alternate ways — the patient may be mentally competent to conclude
a deed or express their will to undergo treatment but may not physically express it.
The situation is even more complexified as the Patient’s Rights Law does not clearly
establish the boundaries of the right to refuse medical treatment [11, Articles 6.4—6.6].
Claiming that there are no boundaries, euthanasia with all the deplorable consequences
may be recklessly legalised [14, 9]; though in fact, any form of euthanasia is forbidden in
the Republic of Latvia. Patients approaching towards the end of their lives, may gradu-
ally lose their ability to express themselves, conduct deeds or decide for their medical
treatment — in legal terms, they lose legal capacity.

Already in the 1980s and 90s, a number of English-speaking authors suggested that
dementia patients, regardless of being in-patient or out-patient, cannot be considered
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incompetent by default [15, 69-72; 16, 151-157]. In the legal terms, there has to be
firm and convincing evidence that such person is competent to conclude a deed, or to
express their will in regard with medical treatment (i.e., patient’s autonomy). The author
of this article does not uphold a presumption that literally every patient of such nature
should be deemed as legally competent, unless there is firm evidence that they are
incompetent.

A presumption of legal incapacity of a person suffering from progressive neuro-
degenerative ailment, such as dementia or having been badly injured in an accident
rendering the patient in a shock condition or suffering from a chronic disease causing
repetitive and severe pain and distress, is logical from the Civil Law point of view, which
may sound old-fashioned at first. However, deciding upon a testament, or upon end-of-life
issues (where it is legally permissible) bears legal consequences. In those jurisdictions,
where a living will (or a “patient’s testament”) is already legalised, patients suffering from
neurodegenerative ailments may draw them up, at least to a certain extent [17, 503-505].
It should, however, be considered that their actual capability of understanding legal
consequences of their decisions is subject to proof. The law should not bend in the way
to comfort such patients, rendering them competent if they are apparently not. The legal
institute of a guardian may be a solution on some occasions, yet, not always.

Moreover, there are wise restrictions for guardian activities relating to facilitating
health of their beneficiary. For instance, a Dutch court ruled that a legal guardian has no
right to file a no-cardiopulmonary resuscitation order for their elderly mother, affected
with severe senile dementia, as matters of life and death are way too personal to be
decided by someone apart from the person itself [18, Section 3.3-3.7]. At the same time,
an American court in Colorado has ruled to affirm an order authorising a patient’s
legal guardian to institute a “do-not-resuscitate” order for a severely handicapped man,
finding it serves the best interests of the patient [19, 593-597 / Section III-V]. This is
an example how diverse the guardian powers may be assessed by the courts — in both
cases, the patients were incapable of deciding for themselves primarily owing to their
mental condition. The common law tradition, however, seems to be more inclined towards
the boundaries of guardian powers and the patient’s autonomy, which does not seem to
be acceptable in civil law jurisdictions.

However, as emphasised before, the law should not be made to comfort a patient,
allowing them everything their consciousness would desire, but rather be adequate in
representation of their legal rights. A Dutch approach on end-of-life issues seems to be
an exception from civil law tradition: mentally ill people may also request to end their life
by a physician, though such practice is very rare even in the Netherlands [20, 243-247];
in fact, the number of such cases in 2015-2017 did not substantially increase since
the 1990s [21, 1797-1800]. In 2020, a Dutch court, deciding upon a case on compulsory
crisis measures relating to a mentally-retarded and mentally-ill person, intimated that
euthanasia (the patient had suicidal tendencies and requested it) could be a subject of
a review, in case ordinary treatment would not succeed [22, Sec. 2.1-2.2]. It should be
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denoted that the actual number of such requests (including their fulfillment) cannot be
assessed from a lawyer’s view by at least considering the claims for a court order: there
is no necessity to ask for it in the Netherlands to obtain permission to conduct any form
of euthanasia.

From the viewpoint of classically-shaped civil law, a mentally-ill person’s legal
competence would be of the same level, as of a patient in a permanent vegetative state,
meaning zero — both would possess a legal representative, responsible for their health.
However, the latter may have a “patient’s testament”, which may serve as evidence of their
will. Not many countries from Eastern Europe have ever approached this institute of civil
law (the author acknowledges the existence of an institute of civil law), but upon expla-
nations of the Constitutional Court of Hungary in the case (IV. 28), drafting such a will
and certifying it would be the same as of an ordinary testament [23, Section IX, para. 4].
The author of the article supports lack of creating a blend of civil law and bioethics, and
not attempting to comfort a patient presuming their legal competence in any situation,
apart from, the brain death. In the 1970-80s, American courts clarified that brain-dead
people have to be considered legally dead (i.e. cases of Lovato (1979) and Bowman (1980)
(24, 1078-1080; 25, 411-412, 417-419, 733, 735-737]), which is designated by a set of
medical measures, involving electroencephalogram (EEG) to determine brain function.
Brain-dead people do not express any autonomy — they are legally dead and thus possess
no civil rights, despite technically being maintained alive by machines.

Patients may express their will in various ways, and it is correct to assume that
cognitive abilities are the key pre-requisite to assess the competence of such person. In
terms of testifying, the Supreme Court of Colorado presented a firm position in the case
of Howard v. Hester (1959): “...if the witness has the capacity to observe, recollect, and
communicate he is competent, and his mental deficiency is considered only in so far as
it affects the weight to be given his testimony” [26, 108]. The same court in the trial of
Welborn Alexander (1986) did not disqualify the victim (testifying as witness), having
slight-to-moderate speech and hearing impairments. Upon the court report, the victim
of a sexual assault made her testimony through her interpreter using American sign
language [27, 1305-1307]. American states may have different rules for determining
competency of such witnesses, which may considerably vary.

In terms of civil law jurisdictions, cognitive abilities and a sufficient way to express
oneself are seemingly determinant. Several Italian cases demonstrate how the will of
the patient relating to their end of life was expressed by means of ACT, and were accepted
by courts as convincing evidence, proving the patient’s cognitive abilities were sufficient
to render them competent. The first one is the case of Giovanni Nuvoli (2007). The ward
in this case was a famous football referee who was suffering from amiotrophical scle-
rosis (ALS) in the last few years of his life. The malady rendered him bed-ridden and
immobilised, though he had adequate cognitive abilities. Not once, Nuvoli expressed
himself for an ultimate wish to die, but no one apparently allowed him to do so (those
days, euthanasia was banned in Italy).
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Previous year before Nuvoli’s case, Piergiorgio Welby had lost his legal battle
asking a court authorisation to switch off his ventilator — Welby having suffered from
fasciocapulo-humeral muscular dystrophy for most of his life (died aged 60) practically
committed a suicide requesting an anaesthesiologist to assist him a couple of days after
the court declined his claim [28, 5-10]. Nuvoli had also attempted to end his life before
he could die of natural causes, but any attempts were blocked as illegal. By July 2007,
Nuvoli was kept at home with life-supporting machinery, and his de-facto wife Maddalene
Soro, with whom he had cohabited for over twenty years, filed a claim to the court of
Sassari to be empowered to represent him, including all his personal affairs, as well as
external representation of his will. It may be presumed Nuvoli would ask to withdraw
his life-support (but who would allow it to him, remains rhetorical). However, a public
prosecutor had intervened into the proceedings, claiming that Nuvoli could autonomously
express his will by using a voice synthesiser (the model was “MyTobii”), or by means of
an eye gaze upon an alphabetic table.

Other relatives of Nuvoli opposed to administering M. Soro as a guardian, but
for their private reasons. They did not oppose the fact that Nuvoli could express his
will by means of a voice synthesiser. The public prosecutor claimed that Nuvoli was
fully capable of expressing his will by the device, and the patient was later examined by
medical experts in the presence of the tutelary judge. Nuvoli expressed a firm will to
die and stop his treatment, declaring by means of a voice synthesiser that he would not
tolerate resuscitation measures in case of termination of treatment. It was declared that
Nuvoli’s equipment was functioning properly, and Nuvoli’s intellectual abilities were
adequate. M. Soro was appointed as his guardian for limited purposes: the court found
he could declare his will himself by means of his voice synthesiser.

Concerning the expression of the patient’s will by extraordinary means, the court
said: “There is no doubt that said speech synthesiser should be recognised as a suitable
technical tool, in the light of the 2" paragraph Art. 3 [of the] Constitution [of Italy],
to remove the obstacle, that prevents Mr. Nuvoli, due to his illness, to express himself
autonomously, effectively impairing his freedom and making equality with other citizens
fail.” [29]

Nuvoli, however, was not encouraged with such judgment (probably, he could
assume the court could satisfy his plea to terminate life-supporting treatment),
started a hunger strike shortly after the judgment was pronounced, and died a week
thereafter.

Another case, adjudicated by the court of Modena in 2009, also involved the issue
of a patient’s expression by ACT. The wife was applying to be appointed a guardian for her
incapacitated husband, a 52-year-old physician. The husband was suffering from ALS on
later development stages, causing complete immobilisation, an instalment of a PEG tube
(nutrition and hydration) and an assisted ventilation after tracheostomy. He was placed
at home. The man, upon the visit of April 23, 2008, was able to express his will upon

— 186 —



S OC RATE S RSU elektroniskais juridisko zinatnisko rakstu zurnals 2021, NR. 3 (21)

Anatoliy A. Lytvynenko. May the Patient’s Will, Expressed by Means of
Assistive Communication Technologies, be Admissible as Evidence in Court Proceedings?

the upcoming therapies in case of a total loss of capacity to communicate. The report
discloses that in fact he was not able to speak as people do — by vocal cords, but means
of a low-tech E-Tran table indicating the letters by eyelids to an “interlocutor” (prob-
ably one of the nursing stuff who holds the table). On May 6, the tutelary judge visited
the disabled man. He expressed a “living will” that though his intellect will continue
working despite ALS, he would suspend assisted ventilation and artificial nutrition in
case of his full incapacity (e.g., severe dementia). The judge wrote his living will that was
confirmed by the disabled man.
The theses from the judgment are represented as underwritten:

o The Court held that the guardian is to respect the wills of the incapacitated
relative, so must the doctor. The artificial life-support in a permanent vegeta-
tive state actually postpones death in case coma is irreversible. So do various
surgical manipulations.

» The Court claimed there may be no treatment in case of lack of free and
informed consent upon two judgments in bold.

o The Court affirmed that a living will may include suspending all the treatment.
This is not in conflict with the constitutional provisions of life preservation or
the duty of care lodged upon the legal guardian.

o The Court also discussed that Belgian and Dutch law practices a form of assisted
suicide where some administered liquid is enhancing death (moreover, the court
says, that there is a possibility to self-administer it). However, assisted suicide
is not the same case as the presented one.

o The Court considers the “living will” to be an important instrument of right to
self-determination, and upon the 2007 cassational judgment [30], it was held
that if there is no written power of attorney, the presumed will may be deter-
mined upon the prior habits and customs of the person, being supplied with
sufficient evidence. The case, upon the court, represented the ability (though not
with the classic sense of communication) of the person to express their wish for
further treatment (in a sense of its withdrawal). The court discussed that since
the 2004 law was adopted (Legge No. 6 del 2004), an administrator may execute
decisions of a mentally or physically incapacited person who is appointed by
a court or by a tutelary judge to be their legal guardian (see Art. 408 (2); 410 (1)
of the Civil Code — anticipating person’s incapacity the administrator may be
appointed) [31, 3].

o The “provisional writing” is a power of attorney representing a living will.
In such case, it will be legal if the administrator will claim for suspension of
the life-supporting systems; and the court ascertains that currently the ward
has capacity to ask to withdraw treatment which may include a wide variety
of manipulations to keep them alive for many years owing to advancements
of modern medicine. The court affirmed that cognitive abilities exercised by
the patient are full and adequate [31, 4-6]
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« The patient’s will must be respected, and the revocation of the will must be
proved (otherwise being legally inconsistent), i.e., if not acting as written in
the living will, proof must be provided as for interferences of the decision;
otherwise such evidence must be brought before the court.

o When there is no direct law on “living wills” (such law was adopted in 2017),
the principle is laid down upon the informed consent formed upon case law,
Civil Code and medical ethics.

« The Court ascertained that the legal guardian does not express their own wills,
but the wills of the patient, being a modern-way “executor” and the judge may
empower the guardian to recall the physicians to do what they are obliged to
do upon the “living will” of the patient.

» The Court appointed the administrator and empowered them in the following:
(a) if the patient comes to the state of incapacity, to request the doctors to sus-
pend the treatment; (b) request to provide necessary palliative care to mitigate
his sufferings, and requires the administrator to inform the court on the condi-
tion of the patient (Office of the Tutelary Judge), communicating the medical
records of clinical (of his health condition) and psychiatric reports (degree of
loss of capacity and the loss of ability to want and understand) [31, 6-8].

Conclusion

The article has displayed that a patient’s communication may be rendered in many
ways, both representing their will regarding medical treatment and a will to make deeds,
or even testify in a court. Owing to various ailments, some patients may be deprived
of their ability to communicate in an ordinary way. Formerly, oral testaments or tes-
timony by non-verbal language were legal in such situations. As medical technologies
advanced, various ACT appliances have been introduced to facilitate the will of a patient.
However, courts have seldomly dealt with testimony, obtained by such extraordinary
means. The recent jurisprudence of Italian courts depicts that such evidence may be
admissible, in case the patient’s cognitive abilities are proved to be adequate by medical
experts. Contemporary and elaborating medical technologies, such as neuro-networks,
will allow deciphering brain signals of non-verbal patients in the near future, and thus
the courts will deal with the issues of admissibility of such evidence as well. Therefore,
topicality of the research relating to expression of a patient’s will by alternate means is
arising and has prospective for further scientific investigation.
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Abstract

Digitalisation of pharmaceutical activities is creating a new type of pharmaceutical
market, a more flexible and less costly; yet it has become more dangerous for patients
and the economic stability. The reason is the imperfection of the legal regulation and
online sales of pharmaceutical products, in particular. It is necessary to clarify that digi-
talisation of pharmaceutical activities is not only about online sales of pharmaceutical
products. It is also digital marketing, which includes promoting pharmaceutical products
via the Internet, including advertising such products. Research shows that prescription
drugs are sold to such patients by both illegal online pharmacies and legal ones. Most
counterfeit medicines are sold through illegal online pharmacies.

The purpose of the article is to draw attention to the need for legal support for
the activities of Internet pharmacies using more efficient technologies, including limiting
their activities.
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Carrying out the research, several scientific methods were used. The methods of
system-structural analysis, induction and deduction were used at all stages of the research
in the study of the legal regulation of the sale of medicines in various countries through
Internet pharmacies, the practice of its use, the state of illegal behavior in this area,
analytical materials and scientific sources. The formal-logical method was used to study
regulatory acts and international documents, the comparative-legal method was used to
perform comparative analysis of the legal regulation of Internet pharmacies’ activity, as
well as the practice of its application in the countries of the European Union, the USA,
Turkey, Ukraine, and some Arab states. It should be noted that in the EU member
countries, due to single European economic and customs area and general regulation,
the problems of Internet pharmacies are of the same nature. The content analysis method
was implemented for studying journalistic materials and researching websites that offer
distance selling, online ordering, and delivery of pharmaceutical products to a consumer
in various ways.

Keywords: online pharmacies, digital marketing, digitalisation of pharmacy.

Introduction

Digital forms of pharmaceutical marketing aimed directly at the consumer have
globalised in the era of free and open exchange of information (Mackey and Liang,
2013). As a result, marketing strategies in pharmacy activities are provided by digi-
talisation of pharmaceutical sales (Insights, 2011). Therefore, many online pharma-
cies operate worldwide today. Most of them work illegally, especially in countries with
insufficient legal regulation of pharmaceutical activities. Illegal Internet pharmacies are
well versed in digital marketing strategies, including search engine optimisation and
social networks (Mackey & Nayyar, 2016). It should also not be forgotten that in some
countries, online trade of pharmaceutical products is performed through business enti-
ties that position themselves as a delivery service without specifying the seller of such
product.

Meanwhile, a study of the literary sources revealed that in most EU countries,
online pharmacies that operate within the legal framework are described as websites
that comply with the laws of those countries in which the Internet pharmacy website
functions, and the point of destination where pharmaceutical products are delivered to
the final consumer (Fittler et al., 2013).

However, on the background of the growth of pharmacy digitalisation, there is
an increase in the number of illegal Internet pharmacies that pose a threat to patients’
health (Mackey & Nayyar, 2016). Simultaneously, most online pharmacies, including those
that operate legally, also violate the legislation on the procedure for dispensing medicines
to patients. According to cyber security experts, 96 % of all global online pharmacies
operate outside the legal framework, illegally, without complying with regulatory docu-
ments (CSIP, 2016).
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Illegal online pharmacies that sell substandard drugs or poor-quality products pose
a serious threat to patients. Still, even legitimate pharmacies can cause serious adverse
health effects for users (Desa et al., 2015).

It is not only about violations of the procedure for dispensing pharmaceutical
products but also about the sale of counterfeit drugs (Mackey & Liang, 2013). Violations
of the dispensing order of specific categories of pharmaceutical products and, as a result,
inappropriate use of drugs are associated with the risk of increased resistance to anti-
biotics due to their improper use. At the same time, online trade of pharmaceutical
products, online pharmacies, considering the processes of globalisation, is carried out not
only within the borders of their country. Pharmaceutical website owners often change
their electronic base between national jurisdictions (Cohen, 2004; Katsuki et al., 2015),
while the jurisdiction of national regulatory authorities usually terminates at the borders
of their countries (Tapscott & Schepis, 2013).

According to the WHO, prevalence of counterfeit drugs through illegal Internet
pharmacies is approximately 50 % (World Health Organization, 2018). Meanwhile, patients
are unaware of the risks of potential threats associated with buying drugs through online
pharmacies and cannot distinguish between legal and illegal online pharmacies. Although
in the EU countries, some measures have been taken to control the trade of medicines
in compliance with the Directive on counterfeit drugs adopted by the European Council
and the European Parliament (Directive 2011/62 / EU) (European Council, 2011).

The Directive introduces harmonised European measures to combat drug coun-
terfeiting and to ensure safety of drugs, and strictly control their trade. These measures
include mandatory use of a unique identifier and anti-tampering device on the outer
packaging of medicines, the use of a common logo in the EU countries to denote legal
Internet pharmacies, and others.

However, as the study showed, the measures taken were not enough to
implement technological solutions for tracking circulation of medicines through
the Internet pharmacy.

Therefore, medicines sold in some online pharmacies pose a severe public health
risk, as the origin and quality of these medicines have not been determined, and patients
usually use them beyond awareness and supervision of doctors.

Thus, the system of unique identification of outer packaging (barcoding) of medi-
cines, which is used by most developed countries, including the EU countries, as well
as the use of blockchain technology, in order to track drugs within one pharmaceutical
network, is an insufficient means of ensuring safety of patients who use online pharma-
cies (Pashkov & Soloviov, 2019).

The purpose of the article is to analyse activities of online pharmacies that actively
use digital marketing methods, which leads to the danger of illegal circulation of pharma-
ceutical products, as well as to develop proposals for legal support of online pharmacies
using more effective technologies, including limitation of their activities, considering
experience of some countries.
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Within this research, the method of content analysis was used, namely, during
the study in the summer of 2021, all legal online pharmacies were interviewed, with
predetermined selected groups of pharmaceutical products according to international
non-proprietary names and trademarks. When referring to the legal websites of pharmacy
enterprises, a request was made to sell antibiotics without a prescription; none of the sites
demanded a prescription from the authors of the study and agreed to deliver the pre-
scription drug to the specified address. The method of systemic-structural analysis,
induction, and deduction was used at all stages of the research while studying the prob-
lems of legal regulation of pharmaceutical products sale in various countries through
Internet pharmacy, practice of its application, analytical materials, and scientific sources.
The formal-logical method was used to study regulatory legal acts and international
documents, the comparative-legal method was used to perform a comparative analysis of
the legal regulation of Internet pharmacies activity, as well as the practice of its applica-
tion in the countries of the European Union, the USA, Turkey, and Ukraine. The study
found a surge in activity related to online pharmaceutical trade since 2018, following
the announcement of the COVID-19 pandemic.

Discussion and Results

As a result of the COVID-19 pandemic, demand for various pharmaceuticals has
increased, creating the possibility for illegal online pharmacies that have filled the gap
in the pharmaceutical market, sometimes using counterfeit products (Fittler et al., 2021).

For example, in Hungary, during the pandemic 2020-2021, online pharmacies
were inspected in terms of the sale of certain types of drugs. Patients accessed Internet
pharmacy websites, most of which were illegal, accounting for almost half (53.3 %) of
search engine results. Simultaneously, illicit pharmacies prevailed in number over legal
ones. The vast majority (77.7 %) of the identified online pharmacies were knowingly
illegal; 55.5 % of them sold prescription drugs without a prescription (Miller et al., 2021).
Meanwhile, prescription drugs are an essential part of effective healthcare. In addition,
most patients began to use self-diagnosis and self-medication. An example is the use
of certain groups of drugs for self-medication by patients, namely, increased demand,
availability on the Internet, and availability for consumers of Ivermectin, an anthelmintic
agent, without justified indications for SARS-CoV-2 (Miller et al., 2021).

It should be noted that sale of pharmaceutical products using digital technologies
and through Internet pharmacy itself represents a significant breakthrough for pharmacy
markets and is a positive step but requires the necessary legal support.

Online pharmacies first began to emerge back in the late 1990s. Today, the global
market for online pharmacies based on the information from cyber security specialists
is estimated at about $ 81.6 billion, and according to forecasts, its growth may increase
to $ 244 billion by 2027 (Miller et al., 2021). This indicates that health-related tech-
nologies are evolving due to digitalisation of the healthcare system and prevalence of
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the Internet in everyday life. Digital forms of pharmaceutical marketing aimed directly
at the consumer have globalised in the era of free and open exchange of information
(Mackey & Liang, 2013). Some researchers agree that the new direction of digitalisation-
related pharmaceutical services offered by online pharmacies is very attractive for most
patients, especially those with disabilities (Miller et al., 2021). This provides the pos-
sibility of online orders within 24 hours, economic availability of most of the names of
pharmaceutical products, and privacy issues. An example of the use of confidentiality
is the increased demand for contraceptives through Internet pharmacy (Orizio et al.,
2011). Simultaneously, the rapid expansion of the online pharmacy market was largely
uncontrolled and accompanied by severe public health problems such as sale of drugs.
Again, this regards the non-prescription dispensing of pharmaceutical products, which
are distributed only by prescription, as well as inadequate provision of information to
patients (Miller et al., 2021). However, the Internet differs from all other media in at least
one crucial respect: it allows shoppers from all over the world to shop with relative ano-
nymity on a 24/7 marketplace (Orizio et al., 2011). Internet pharmacies are an important
phenomenon that continues to spread despite partial regulation due to internal difficulties
associated with the intangible and fleeting nature of the Internet and its global dimension
(Miller et al., 2021). It is challenging to estimate the number of online pharmacies and
people shopping online, the volume of drugs sold, and revenues and profits generated
from such a hidden business. Moreover, geographical distribution of the phenomenon
seems to be very heterogeneous (Fittler et al., 2021).

Explaining the competitive cost of pharmaceutical products sold through Internet
pharmacies, researchers associate it with low operating costs, advertising revenues, pres-
sure to reduce costs due to comparative purchases, and/or high volume of sales (Orizio
etal., 2011). In fact, this is a new kind of pharmaceutical market that can replace existing
traditional pharmacies. Everything is more straightforward in countries where activities
of Internet pharmacies are not regulated.

For instance, in Ukraine, under the Law of Ukraine On the Legal Regime of
the State of Emergency, amendments were made to the Law of Ukraine On Protection of
the Population from Infectious Diseases, and electronic trade of medicines was allowed,
which was enshrined in the Resolution of the Cabinet of Ministers of Ukraine No. 220
dated 23.03.2020. According to this Resolution, changes were made to the Licensing
Conditions for the implementation of economic activities for the production of medi-
cines, wholesale and retail trade in medicines, import of medicines (except for active
pharmaceutical ingredients), which were granted permission to carry out remote retail
sales of medicines in the event of a quarantine. The right to carry out such activities was
granted only to licensees who have a license to perform economic activities in the retail
trade of medicines, who were also granted permission to organise and carry out delivery
of medicines directly to consumers in compliance with the storage conditions for medi-
cines determined by the manufacturer during their transportation, in particular, with
the involvement of postal operators on contractual basis. This permit did not apply to
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the following categories of drugs: (1) drugs dispensed by prescription, other than those
subject to reimbursement; (2) narcotic drugs, psychotropic substances, and precursors
(according to the corresponding list); (3) potent and poisonous medicines; (4) medicinal
products requiring special storage conditions.

Based on the law On Amendments to Article 19 of the Law of Ukraine On Medicines
dated September 17, 2020, electronic retail trade in medicinal products received legisla-
tive consolidation for implementation of electronic retail trade in medicinal products.

In general, this Law complies with the European standards for electronic retail
trade of medicines using information and communication systems in terms of cre-
ating a mechanism to counteract counterfeit medicine circulation, e.i, compliance with
the provisions of Directive 2011/62/EU of the European Parliament and of the Council
of 08.06.2011 amending Directive 2001/83/EU on the Community code for medicines
for human use to prevent the introduction of counterfeit medicines into the legal supply
chain (European Council, 2011).

However, licensing conditions for such activities were not accepted due to the oppo-
sition of certain representatives of the pharmaceutical business. In general, the reason
for the appearance of such a document was the COVID-19 pandemic. Only when legal
pharmacies tried to enter the online pharmaceutical market, it became obvious that such
activity had long been occupied, divided, and developed according to its own rules, and
legal pharmacies with their pricing policy had no control of the market. A negative touch
of pricing in Ukrainian pharmacies is the widespread use of marketing contracts, in which
a pharmacy purchases pharmaceutical products from a pharmaceutical manufacturer or
distributor, subject to payment by the latter for marketing services for the so-called product
promotion. It does not matter whether this product is a prescription product. This state
of affairs is primarily due to monopolisation of pharmacy activities (Forman et al., 2006).

Considering the experience of the United States regarding activities of Internet
pharmacies, it is necessary to recall the initiative of the National Association of Boards
of Pharmacy (NABP) in 1999 to introduce a programme for verifying the websites of
Internet pharmacies (Ivanitskaya et al., 2010).

Despite such measures, according to a 2015 NABP report, analysis of about 11,000
websites that sold prescription drugs online in the United States found 96 % of online
pharmacies not complying with the US law (NABP, 2015).

In this context, HR 6353 (110") also has to be mentioned: Ryan Haight Online
Pharmacy Consumer Protection Act of 2008 (United States Congress, 2008). According to
this Law, on its home page Internet pharmacy must visibly and clearly display a statement
that it meets the necessary requirements for the delivery, sale, or sale offer of controlled
substances. The website has a declaration of conformity under this section.

Every online pharmacy must comply with the pharmacy licensing requirements of
the Law in every state it operates in and in every state it delivers, distributes or dispenses
in, or offers to deliver via the Internet, distribute or dispense controlled substances in
accordance with the applicable licensing requirements established by the respective
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state. On every home page that the Internet pharmacy operates at, a page directly linked
to it, where the hyperlink is visible or understandable, it must post, in a visible and
clear manner, the following information about provision, distribution or dispensing of
controlled substances in accordance with orders made on, through or on behalf of this
website: (1) the name and address of the pharmacy as indicated on the Drug Enforcement
Administration’s pharmacy registration certificate; (2) the phone number and email
address of the pharmacy; (3) the name, professional degree of the responsible pharmacist,
as well as the telephone number by which the responsible pharmacist can be contacted;
(4) a list of states in which the pharmacy is licensed to dispense controlled substances;
(5) confirmation that the pharmacy is registered in accordance with this clause in order
to deliver, distribute or dispense controlled substances via the Internet.

In the course of the study, applications were made for obtaining drugs necessary for
treatment of bacterial infections, which are registered in Ukraine (the active ingredient
is Tinidazole + Ciprofloxacin).

Applications were made to (1) LLC “Apteka nizkikh tsen”, which has several part-
ners united by one ultimate beneficiary of about 1000 pharmacies; (2) LLC “Sirius” — about
900 pharmacies; (3) LLC “Podorozhnik” — about 900 pharmacies; (4) LLC “Apteka dobrogo
dnya” — about 800 pharmacies; (5) LLC “Med Service Group” — about 700 pharma-
cies; (6) LLC “Market Universal LTD” — about 700 pharmacies; (7) PJSC “Aptechnaya
set’ Farmatsiya” — about 500 pharmacies; (8) LLC “3 i” — about 500 pharmacies. These
pharmacy enterprises ultimately shape the pharmaceutical policy in Ukraine and unite
about 40 % of the pharmacies in Ukraine. On all websites, drugs with the above active
ingredient were available, and the product was offered with the delivery or self-pickup.
None of the websites of these drugstores required prescription.

Simultaneously, representatives of these pharmacies, while dispensing drugs online,
violated the legislation of Ukraine regarding the Rules for the Dispensing of Prescription
Drugs, posing a threat the health of patients.

Implementation of the EU legislation set out in Directive No. 83 on distance
selling of medicines did not lead to an improvement of OTC dispensing, the reason
being that globalization of the new type of business is characterised by disregard for
national jurisdiction. This makes it difficult for national government oversight bodies to
track violations of online pharmacies. For the same reason, not only in the EU countries
but also in the USA, as well as in Ukraine, there are similar problems. Although, from
the point of view of Turkish officials, they have implemented the most complete control
over the activities of Internet pharmacies, this approach is characterised by ignoring
the principles of a market economy.

That is, in fact, a worldwide problem where the principles of the market economy
are not violated, and the Internet is not blocked; activities of both legal and illegal Internet
pharmacies are carried out with various violations in most cases, starting from the lack
of legalisation of such pharmacies and ending with over-the-counter dispensing of phar-
maceutical products.
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Globalisation of these processes, as well as ignorance of national jurisdictions by
Internet pharmacies, indicates that this is a worldwide problem, regardless of the state of
pharmaceutical market regulation. That is, websites of Internet pharmacies can be located
anywhere in the world, and methods of delivery and accumulation of the required number
of pharmaceutical products to further supply them to patients are of technical nature.

Further, websites providing information on the availability of medicinal products
that contain the active ingredients Tinidazole + Ciprofloxacin were examined. During
the study, several websites were found to have advertising information about medicinal
products with these substances. For example, the Drugs Control website listed the drug’s
trade name and international non-proprietary name (Ciprofloxacin and Tinidazole). In
this case, the information provided is sufficient for self-diagnosis.

Of interest are studies related to promoting and selling the prescription drug
ALLUTOP through illegal Internet pharmacies (Gutorova, 2021). This is a solution for
injection produced by the Romanian company “Biotechnos”. The official distributor of
this company is Biotechnos LLC (Register ID 41599490), which has a license to import
and wholesale drugs, being the only authorised representative of the Romanian company
Biotechnos in Ukraine that is a manufacturer of ALFLUTOP. At the time of the study,
the drug was imported to Ukraine by this company in secondary packaging, where
the inscription of the drug and other information in Ukrainian is placed on a yellow
background.

A study of information from the Internet revealed a significant number of websites
on which the drug “ALFLUTOP” was offered for sale to consumers, from which ten sites
were selected where the drug was provided in secondary packaging with the appearance
that differs from the one in which it is officially imported into Ukraine. That is an obvious
sign of illegal pharmaceutical activity. At the same time, none of these websites had
information about the existence of a license to sell (wholesale or retail) medicines.

According to the results of analysis, Internet pharmacies were divided into two
groups; the first one includes Internet pharmacies on the website of which the consumer
was frankly informed that the proposed medicines were imported into Ukraine with
official permission directly from the EU or other countries. A characteristic feature of
the illegal online pharmacies of this group was lack of any information about its location
or landline phone number. Communication with the buyer was offered by mobile phone
and/or using the feedback function provided directly on the website.

The second group of Internet pharmacies contained information for patients on
their websites, which allegedly testified that the Internet sale of medicines is carried
out in accordance with the legislation of Ukraine since such Internet sellers only help
the consumer to find the necessary medication in the pharmacy, pay for them and deliver
them to their destination. In contrast to the websites of Internet pharmacies of the first
group, the consumer was provided with information about the landline phone number,
and in some cases, the address of the location of the Internet pharmacy from which it
was possible to pick up medicines. Some sites of this group contained messages that
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the delivery of medicines offered to a patient was an activity under a public offer agree-
ment since no one can prohibit a person from buying medicines not personally but entrust
this to his friend or relative.

The fact that the websites of both groups offered the drug “ALFLUTOP” illegally
imported into Ukraine for sale is the evidence that Internet pharmacies of these groups
perform illegal activities. Yet again, methods of selling drugs, payment, and delivery to
the consumer are identical for them.

It should be noted that the pandemic has triggered changes in drug demand and
access and has contributed to the development of self-diagnosis and self-medication
practices among patients. Requirements to provide a prescription and the desire to use
pharmaceutical products for self-medication create conditions for purchase of prescrip-
tion drugs by patients in illegal online pharmacies (Mackey & Liang, 2011; Mackey &
Nayyar, 2016). Basis for eliminating such risks for patients is placing restrictions on such
websites. Most worrisome, however, is that due to unfair advertising as well as concerns
about the declining availability of pharmaceutical products, patients suffering from con-
tinuing shortages may turn to the websites of illegal Internet pharmacies. That is, sale of
pharmaceutical products through illegal Internet pharmacies is a means of promoting
questionable therapeutic products for a wide range of treatments and diseases (Vida et al.,
2020). A system arises when restrictions on access to specific groups of drugs contribute
to the development of illegal Internet pharmacies (Mackey & Liang, 2011).

Pharmaceutical advertising in digital marketing has a highly negative impact
on patient self-diagnosis. Pharmaceutical companies spend vast amounts of money on
advertising their brands on the Internet. Traditional media are often used to create or
maintain brand awareness, reach a broader target audience, and digital ones — for more
accurate targeting and outreach.

In the course of researching the information presented in the specialised journal
Weekly Digest “Apteka” (Dmytryk, 2021), tendencies of the advertising market for phar-
maceutical brands on the Internet were considered. In 2020, UAH 6.980 million were
spent on advertising pharmaceutical products in Ukraine on the Internet. Nevertheless,
according to the results of the first half of 2021, 454.3 million impressions of advertising
of pharmaceutical products on the Internet were recorded in Ukraine. Among drug
brands, the leaders in terms of the number of appearances on the Internet according to
the results of the study period are Colikid, Nurofen, and Engystol.

Consequently, the way to counter digital marketing should be a decisive action
by public authorities and professional associations to ensure control over circulation
of pharmaceutical products. Tracking and traceability systems are increasingly being
deployed as a technology solution to secure pharmaceutical supply chains. Turkey was
the first country to implement a complete pharmaceutical traceability and control system
throughout its regulated domestic supply chain (Parmaksiz et al., 2020). From a Turkish
perspective, pharmaceutical policymakers should conduct systematic analysis of market,
political, economic, technical, and legal factors before implementing any pharmaceutical
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traceability and control system. To achieve the intended results, the system must be con-
sistent with the implementation goals (for example, combating fraud, reducing the number
of counterfeit drugs, minimising shortages). Undoubtedly, total control of tracking cir-
culation of pharmaceutical products requires additional resources and implementation
of unpopular countermeasures.

Conclusions

The expanding market for illegitimate online pharmacies poses a global public
health threat with potentially negative consequences for patient safety in all aspects
of the healthcare system, as well as national economy. It is very difficult to estimate
the number of online pharmacies and people who buy online, the volume of drugs sold,
and the revenues and profits generated from such a hidden business. In addition to
harm to patients, such online pharmacies, in cases of sale of counterfeit pharmaceutical
products, harm economic relations and undermine confidence in the health care system
in general.

Simultaneously, the recent surge in online drug sales represents a breakthrough
in pharmaceutical markets, and COVID-19 further supports this trend. While online
pharmacies were originally the domain of high-income countries, over the past decade,
they have grown rapidly in low- and middle-income countries. On the one hand, online
pharmacies pose a threat of over-the-counter dispensing of pharmaceutical products,
including risks of dispensing counterfeit products. On the other hand, online pharma-
cies create conditions for expanding access of those patients to pharmaceutical products.
This is especially true for patients who require regular medication for chronic diseases
or have problems accessing traditional pharmacy services.

The regulation of this sector has not been able to keep up with these fast-growing,
dynamic markets that easily operate across national borders and pose some regulatory
challenges. Therefore, regulators need to pay more attention to ensure that they have
the technical expertise to oversee it and adapt the regulatory process to take advantage
of the opportunities e-pharmacy provides to improve traceability and transparency of
drug sales.

Given the dynamism of e-pharmacy markets, countries need to quickly address
lack of a regulatory framework. The first step for regulators would be to start a dialogue
with larger, more compliant enterprises and work together to develop best practice guide-
lines and regulatory frameworks. Legal options may include tightening legal regulation,
including restrictions on certain types of activities or expanded licensing, deletion of
websites, which will simplify tracking of pharmaceutical products, and control over
the activities of individual online pharmacies.

Among the methods of legal regulation, one can envisage accreditation procedures,
domain restrictions, introduction of a national register of domain names for digital mar-
keting subjects and websites.
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Achieving these changes requires increase in professionalism of specialists from
state control bodies, as well as involvement of specialists in the field of information
technology and e-commerce. In turn, transnational coordination of regulatory bodies
of different countries remains relevant. Therefore, the most appropriate way to counter
illegal digital marketing and its component, illegal activities of Internet pharmacies, is
adoption of the international Convention On digital marketing and illegal activities of
Internet pharmacies. The purpose of such document should be development of uniform
rules for implementation of such activities, ways of decriminalising them and expanding
national jurisdictions of the state control bodies of participating countries with the help
of international mechanisms.
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Abstract

Improving efficiency of forensic science nowadays is poorly understood and
extremely relevant for administration of effective justice in Ukraine. To understand
the goals that need to be achieved to obtain the desired result, first the existing prob-
lems that need to be addressed must be understood. Based on the previous analysis of
the administrative legislation of Ukraine, scientific literature, as well as the practical
experience of experts, the article considers the key problems in the field of forensic
examination of theoretical, methodological, practical and administrative nature, which
must be addressed to improve judicial efficiency in the country.

Keywords: effectiveness, expert, forensic expert activity.

Introduction

In modern conditions of formation of Ukraine as a state governed by the rule of
law, the role and importance of legal regulation of public relations becomes especially
relevant. Thus, the main feature of the model of the state, which is characterised as
legal, is precisely the feature of high legal regulation of social relations. Modern society,
first, puts forward a person and citizen with their needs focussing on effective justice.
The judiciary is endowed with certain powers, without which functioning of the rule of
law is impossible, development of social relations in the vector of balance is unattainable,
and the level of justice for everyone is utopian. That is why every civilized country, aiming
to provide proper justice quickly and efficiently, is obliged to organise a system of justice
in which all efforts and resources invested in the judiciary will be effective, rational and
sufficient (Shcherbliuk, 2021). In Ukraine, guaranteeing rights to a fair trial and ensuring
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the rule of law is impossible without development of effective system of forensic science
support of justice providing not only to implement steps on modernisation of the cur-
rent legislation but the need for systemic transformations in the field of forensic expert
activity, in particular. The aim of the research is to consider some of the main problems
of theoretical, methodological, practical and administrative nature that prevent forensic
activities to be an effective part of the system of expert support of justice in Ukraine and
need to be addressed urgently.

Discussion and Results

Forensic science plays an important role in administration of justice and assistance
to stakeholders, so development and improvement of judicial reform that is taking place
in Ukraine today is impossible without some effective changes in the field of forensic
science. Nevertheless, such changes, especially administrative and legal changes in
the legislation governing forensic expert activity, are not always clear and effective, which
causes a number of problems, which, in turn, are the cause of debate among scholars
and lawmakers.

Starting to consider the issue of increasing efficiency of forensic expert activity, it
is necessary to determine what such forensic activity is. The very concept of “activity” is
the subject of research in a large number of scientific areas. It is usually associated with
two categories of purpose (purposefulness) and result (performance).

In addition, Article 7 of the Law of Ukraine On Judicial Examination provides
that forensic activities in Ukraine are carried out by state specialised institutions and
their territorial branches, expert institutions of communal ownership, as well as forensic
experts who are not employees of these institutions and other specialists (experts) from
the relevant fields of knowledge. State specialised institutions include:

1) research institutions of forensic examinations of the Ministry of Justice

of Ukraine;

2) research institutions of forensic examinations, forensic medical and forensic

psychiatric institutions of the Ministry of Health of Ukraine;

3) expert services of the Ministry of Internal Affairs of Ukraine, the Ministry of

Defense of Ukraine, the Security Service of Ukraine and the State Border Guard
Service of Ukraine (Zakon Ukrainy, 25.02.1994).

The legislator clearly stipulates that forensic activities related to forensic and forensic
psychiatric examinations are carried out exclusively by state specialised institutions.

From a scientific point of view, different scholars give different definitions of
“activity”, “expert activity”, “forensic activity”, and therefore there is a problem of their
different interpretations and lack of solid theoretical basis for this, which, in turn,
causes problems in the activities of law enforcement agencies that carry out legal pro-
ceedings, on the types, forms of expert activity, tasks to be solved and other relevant
issues.
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Dzhavadov (2000) reveals understanding of forensic activity as a separate type
of legal activity, which has features inherent in it as a specific type of human activity.
Among the features of this activity, he refers to its legal nature and a separate entity,
which may be a forensic expert. Zherebko (2019) adheres to the opinion that forensic
activity should be understood as the performance by a specific person of the functions
assigned to him by law to ensure justice. According to Strilets (2009), forensic activity
is a statutory activity of forensic institutions, aimed at conducting independent forensic
examinations as a result of objective, complete and comprehensive research in compliance
with modern advances in science and technology, organisation of forensic institutions as
a whole and their structural subdivisions, their scientific-methodical and information
support, selection and training of forensic experts. Averyanova et al. argue that forensic
activity is a system of actions and related legal relations carried out in the process of
judicial proceedings by authorised bodies and persons on the appointment, organisation
and conduct of forensic examinations (Averyanova et al., 2008). Segai (2003) defines
forensic activity as the activity of the state, legal entities and individuals to ensure jus-
tice by an independent, objective and qualified examination carried out by professional
(certified) forensic experts.

Analysis of scientific opinions shows that at present in modern science and practice
there is no clear and comprehensive definition of “forensic activity”, so today forensic
activity in connection with changes in public life, requires a theoretical understanding
of its concept, essence, tasks, definition of directions of development and improvement
(Chornous & Lopata, 2016).

Based on the above, it can be stated that the scientific community has formed
an opinion about forensic activity as a complex phenomenon, which includes, along
with expert research, other elements, primarily of organisational, methodological and
didactic nature. Meanwhile, the activity itself is mainly analysed from the point of view
of the characteristics of the expert’s personality, its professional, social and psychological
aspects. It is logical that within the framework of this approach, a forensic expert is pri-
marily called a forensic expert as a bearer of special knowledge and as a procedural person
as a subject of forensic activity. The question of other subjects finds much less coverage
in the scientific literature. This mainly applies to a forensic institution or organisation
(Smirnova, 2012).

Some scholars rightly point out in their works that forensic activity is extremely
important in every democratic state and should be carried out effectively, and its admin-
istrative and legal regulation should take place without violating human rights and free-
doms (Oliinyk, 2013; Rusetskyi, 2017; Skoryk & Biriukov, 2020).

In order to determine the effectiveness of an activity, you must first define the con-
cept of “effect”. According to the dictionary definition, “effect” (Latin effectus — per-
formance, action, from efficio — action, perform) — the result, the consequence of any
causes, measures, actions; “effectiveness” — the result, a consequence of any causes,
forces, actions (Melnychuk, 1987).
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Scientists in various fields of science have repeatedly tried to define the concept
of “effect”. For example, in the article of Sinicyna (2004), the effect is considered as
a result, a consequence of any causes, actions, economic measures (introduction of new
equipment and investment projects, commercial agreements, implementation of any
economic decisions, etc.). According to Petrova, the effect is a useful result, expressed
in terms of valuation (Yachmenova et al., 2010). Surmin formulates the definition of
“effect” as a result, a consequence of any action (Rats, 2008). Zagorodniy et al. (2002)
reveals the concept of “effect” as an achieved result in a certain form — material, mon-
etary, social and economic. Based on the above, there is a common scientific opinion that
the “effect” is the result that arises as a result of certain actions. Thus, understanding
of the term “effectiveness” is related to actions that lead to the desired consequences;
thus, the concept of “effectiveness” is synonymous with the concept of “active”. It follows
that “effectiveness” is efficiency, result, consequence of certain causes, forces, actions.
Nevertheless, effectiveness is not just the ability of someone or something to act in such
a way as to achieve the intended consequences. This is a rather complex phenomenon,
determined by the ratio of human, organisational, time, scientific and technical, material
resources and the results obtained (Tsvietkov, 1998).

Issues of increasing effectiveness of forensic expert activity have always been
the most important, since work results of forensic experts using specific expertise,
the most effective methods and high-tech scientific and technical means in many ways
determine efficiency of law enforcement agencies to fight against crime allowing to
realize scientific and technical potential of society while implementing justice and pro-
viding a new impulse for the development of the state and strength in law enforcement
(Svintsytskyi, 2020). Proclamation of independence, change of economic conditions of
management of economy, ideology of the development of market relations in Ukraine,
formation of a civil society — all this sets new challenges for the authorities regarding
public administration in the field of forensic expert activity. Thus, nowadays, there is
an urgent need for new mechanisms of forensic expert activity, which would ensure its
scientific nature and at the same time create conditions for improving its economic and
social effectiveness.

Issues of efficient justice and forensic expert activity become objects of scien-
tific research and subject of various thematic discussions that confirms relevance of
the problem. Forensic expert activity is one of the areas where reforms are much desired
(Filipenko, 2020).

For example, on February 6-7, 2020, on the basis of the National Scientific Centre
“Hon. Prof. M. S. Bokarius Forensic Science Institute” together with the Department of
Criminalistics of Yaroslav Mudryi National Law University, a round table meeting on
Problems of Reforming the Basic Legislation of Ukraine on Forensic Science Support of
Justice was held in Kharkiv, which was the first organised event scientists of higher edu-
cation institutions, academic institutions, scientists and those with significant practical
experience working in forensic scientific institutions of Ukraine, representatives of public
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organisations of forensic expertise attended. The purpose of this meeting was to discuss
about the issues related to forensic science support of justice in Ukraine in general and
forensic expert activity, in particular.

Analysis of round table content, studying dissertation and other research papers
on this topic indicates common scientific opinions on importance of reforming forensic
expert activity and the need to make legislative changes to its regulation and efficient
judicial reform in Ukraine. In other words, it means development of the concept of
forensic science in Ukraine that should be understood as systematic statement of goals
and priority directions of its development which should be based on democratic judicial
principles and on challenges that are in connection with the European vector develop-
ment. Lack of balanced opinions leads to chaotic lawmaking, and uncertainty of some
positions reduces effectiveness of using the specific expertise in the field (Yaroslav, 2020).

Consequently, it can be argued that efficacy of administrative and legal regulation
of forensic expert activity in a wider sense should be considered as a result of purposeful
and systematic activity of public administration bodies aimed at performing tasks and
functions of the state in the field of forensic science (Ovsiannykova, 2019). However, it
should be noted that Law of Ukraine On Judicial Examination that is in force now does
not contain norms that would directly identify common goals and tasks of forensic expert
activity and its subjects.

One of the main goals that should be applied to Ukraine on its way approaching
the European Community standards should be improvement of administrative and legal
regulation of Forensic Science Institution in Ukraine and eliminating certain gaps in
the current law which the expert activity is regulated by.

Importance of changes that need to be made in the areas of legal policy to ensure
human and civil rights and freedoms is discussed in the Decree of the President of
Ukraine on urgent measures to reform and strengthen the state (Ukaz Prezydenta
Ukrainy, 08.11.2019). The decree states the importance of drafting laws and amending
some legislative acts of Ukraine related to forensic expert activity. This means that
statesman recognises that at present the administrative and legal regulation of forensic
expert activity is ineffective and requires improvement.

Nonetheless, optimisation of legal support of forensic expert activity and determi-
nation of increase directions of its effectiveness, first of all, provides the definition and
features of forensic institution activity that is in need of accurate definition and general
purpose characteristics, tasks and functions of their activities reflecting their importance
and place in the system of relations with other subjects of legal relations in the field of
forensic expert activity and form the basis of their legal status (Ostropilets, 2019).

It should also be noted that the judicial reform carried out in Ukraine, development
of a market economy, global and regional integration processes have led to the presen-
tation of higher requirements by the participants in legal proceedings to the quality of
forensic examinations and their scientific, methodological, organisational and tech-
nical support.
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Aminev and Abdullin, forensic experts, address the problem of the quality of
forensic examinations in conditions of improving judicial proceedings. The professors
note the need to increase the level of methodological support of forensic expert researches
through international cooperation of forensic institutions for creation of an objective
evidence-based justice system. In their opinion, central role in international coopera-
tion in the field of forensic science should be taken by the integration of methodological
expert research foundations that consist of merging the domestic theoretical base of
forensic expertology with foreign applied expert school. Thus, cooperation of forensic
expert schools in different countries can lead to mutual enrichment due to the possible
integration of two radically different conceptual approaches to the forensic expert activity
methodology (Aminev & Abdullin, 2020). Importance of this problem is evidenced by
the results of a survey conducted by Nguen Van Kau among law enforcement officers
of the Socialist Republic of Vietnam; majority of the respondents (83.27 %) stated that
one of the main ways to improve effectiveness of new species of forensic examinations
is international cooperation with other countries (Nguen Van Kau, 2020).

Recently, the role of international cooperation in the field of forensic science has
been steadily growing. The main purpose of state forensic institutions is to protect inter-
ests of the state, rights and freedoms of citizens and rights of legal entities by conducting
objective, scientifically sound forensic examination and expert research. International
cooperation of forensic institutions is important for implementation of the rule of law
improving forensic activities and forensic science quality as one of the main forms of
using specific expertise in modern justice, as well as formation of preventive recom-
mendations for law enforcement agencies. Intensified activity in the field of international
integration of the country into the world legal space sets the state forensic institutions
a wide range of tasks to establish such international cooperation and expand cooperation
with foreign specialised forensic science institutions (Filipenko et al., 2021).

In modern administrative-legal science and practice of forensic expert activity,
a number of approaches are distinguished regarding possible forms of implementation
of international cooperation. In accordance with the strategy approved by the Decree
of the President of Ukraine, to increase the efficiency of the judiciary and institutions
of justice, as well as to strengthen public confidence in them, the basic principles and
directions for further sustainable functioning and development of the justice system in
the country should be implemented considering the best international standards and
practices (Ukaz Prezydenta Ukrainy, 11.06.2021).

According to the Strategic Business Plan, tasks of developing international stand-
ards include:

1) enhancement of reliability of forensic evidence;

2) establishment of consistent work practices that facilitate forensic laboratories /
agencies from different jurisdictions to work collaboratively in response to cross
border investigations;

3) enabling of agencies from different jurisdictions to support one another in case
of a catastrophic event that exhausts a jurisdiction’s capabilities;
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4) allowing for the exchange of forensic results, information and intelligence
including sharing of databases;

5) ensuring forensic supplies are fit for purpose and do not impact upon the fea-
tures under examination;

6) allowing mobility of forensic professionals (ISO/TC 272 Forensic sciences /
Strategic business plan, 2016).

Considering expansion of scientific and methodological base as one of the leading

areas of international cooperation in the field of forensic examination includes:

1) development of a detailed modern practical guide to forensic disciplines;

2) exchange of information from databases for expert analysis (in particular,
regarding weapons and ammunition, explosives, drugs, etc.);

3) development and implementation of testing for aptitude and ability to cooperate
in the field of expert activities;

4) increasing the level of information content about forensic examination and
appropriate training for representatives of law enforcement agencies and
the judiciary;

5) stimulating the exchange of data for expert analysis and improving the quality
of exchange;

6) increasing the competence of forensic experts, etc. (Simakova-Yefremian, 2017).

Thus, international cooperation in the field of forensic expertise, harmonisation
of expert national legislation and development of relevant national standards, as well as
various forms of exchange of information and best practices in the field of theory and
practice of forensic expertise, expansion of scientific and methodological base in the area
are important factors affecting effectiveness of forensic expertise.

Legislation and law enforcement in modern conditions present more and more
complex criteria for objectification of forensic examination, where the cost of error these
days has increased significantly. Participants in legal proceedings are aware of typical
mistakes that are often encountered in production of forensic examinations by both state
and non-state forensic experts, namely: the expert goes beyond their competence (mainly
by solving legal issues), procedural violations, professional incompetence, etc. Therefore,
another important component of the problem of forensic effectiveness is related to
experts themselves. According to the Law of Ukraine On Judicial Examination that is
in force now, forensic expert activity is carried out on the principles of research legality,
independence, objectivity and completeness (Zakon Ukrainy, 25.02.1994). Therefore,
it is indisputable that expert conclusion should reflect all those principles. Regardless
of the fact that forensic expert conclusion correctness is guaranteed by the said law,
there are scientific thoughts on mistakes that influence effectiveness of forensic expert
activity, that are:

1) objective errors — those that do not depend on forensic expert activities;

2) subjective errors — those that depend on forensic expert activities and their way

of thinking.
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Prus (2014) defines error as the result of deceptive action (inaction) detected during
the activities performed by law enforcement subjects with adoption of incorrect or erro-
neous decisions. According to Platonov (1972), a psychologist, error is the result of a wrong
action that has not achieved its goal. In general, the problem of errors is an important
independent research area that is justifiably paid attention to by many scientists in various
knowledge fields.

Forensic expert error in general as defined by Belkin (1997) is the judgment of
the expert, which does not correspond to objective reality or their actions that do not
lead to the purpose of forensic research, in case when both the distorted judgment and
incorrect actions are the result of good faith deception. Klimenko (1988) also speaks
of forensic expert error as a result of good faith deception while allowing possibility of
conscious error on the expert part.

Predetermined willful erroneous forensic expert conclusion can be expressed in
conscious disregard or silencing while making the research of essential facts and char-
acteristics of forensic examination objects; distorted description of the facts and signs
predetermines their wrong assessment or predetermined wrong actions and operations
on their research, it can also be expressed in predetermined wrong choice of forensic
expert methods or their application. Predetermined willful forensic expert conclusion
falsity can be determined only by the court while studying the entire set of evidence
collected in case of availability of all crime signs (Kiyan, 2012).

Wrong forensic expert conclusion as a result of false or fake primary source infor-
mation previously presented to them for research can be attributed to subjective factors.
In this regard, Bululukov (2015) rightly notes that criminal investigator error that they
have caused in making a tactical decision on forensic examination assignment is trans-
formed into an expert error only for reasons of subjective nature.

Zavdovieva et al. (2018) also remarks on availability of unreliable and probable
information in materials submitted for research, which require increased forensic expert
attention (in particular at the stage of preliminary research) that is connected with assess-
ment of information reliability, establishment of obviously unreliable information and
verification of probable information. The authors of the current study suggest that in
such circumstances there can be no question of forensic expert error, because the cause
of forensic expert error is corresponding erroneous or intentional actions of the legal
agency that appointed the examination.

Conclusions

During the stage of transformation process, a number of methodological, practical
and administrative problematic issues take place in forensic expert activity and require
their effective solution. The authors of the present study are of opinion that all these
issues should be considered through the prism of effectiveness of achieving the goals
and objectives defined for forensic experts, forensic institutions and the state as a whole.
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Abstract

The article covers the topic of the possibility of conducting forensic historical
and archaeological examination. The problems that arise when protecting archaeo-
logical monuments are relevant not only for Ukraine but also for many countries of
the world. Preserving history is an important task for every civilized country. To ensure
effective protection of historical heritage of Ukraine, it is necessary to have effective
mechanisms to prevent and protect archaeological monuments against destruction and
theft. Formation and development of forensic historical and archaeological examination
is essential to improve Ukrainian legislation, including the field of forensic science.
To effectively apply state policy on the issues of archaeological monuments preserva-
tion while pre-trial investigation of criminal offenses, it is necessary to make an active
use of special knowledge in the field of historical and archaeological research. One
of the peculiarities of forensic research is that it should be performed in compliance
with appropriately approved expert methods, characterised by combining in itself
the necessary requirements for research and being the basis for quality and speed for
solving forensic examination tasks. In this regard, their study and development are
significant in research and practice. The aim of the article is to study the role of forensic
historical and archaeological examination in preservation of archaeological heritage. It
analyses the respective literature and legislation of Ukraine dedicated to forensic exami-
nation, forensic historical and archaeological examination and international experience
in the field of archaeology.

Keywords: archaeological heritage, archaeological monuments, forensic historical
and archaeological examination, protection of archaeological heritage in Ukraine.
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Introduction

Archaeological heritage is an inexhaustible resource for studying history and
culture of the past which requires protection from criminal offenses. Information on
archaeological discoveries is usually not widespread, therefore the public is not always
aware of the importance of each. Simultaneously, illegal archaeological excavations have
become more common recently, resulting in priceless artifacts of the past becoming part
of private collections, and being destroyed due to negligence and violation of excavation
requirements.

Currently, archaeological discoveries are of a great historical, cultural, social and
educational significance. Despite the enormous value of each artefact for the state and
people who are heirs of ancient tribes as well as for people having created civilization
at Ukrainian land, the archaeological heritage of Ukraine is constantly lost. It is looted
by black archaeologists who irreparably damage it, eliminating the historical context of
the discovery.

The main goal in the field of preserving archaeological heritage is to create condi-
tions for organisational-legal, financial-economic and scientific support for protection and
research of archaeological monuments (sites) in the interests of dynamic socio-economic,
cultural and spiritual development of society. Archaeological discoveries, if skilfully
presented, can enormously contribute to the development of tourism in Ukraine.

In the course of research, analysis of scientific publications, prior scientific devel-
opments, Ukrainian legislation and international experience in terms of the addressed
issue was carried out. To fulfil the set goal, the article uses general scientific methods,
in particular methods of formal logic (analysis, synthesis, deduction, induction, analogy,
abstraction); comparative-law, system-structural method, etc.

Certain aspects of state policy regarding protection of cultural heritage are covered
in scientific papers by V. I. Akulenko, R. V. Aseikin, M. M. Herasymoyv, O. S. Batishcheva,
Yu. P. Bohutskyi, V. V. Karlova, T. V. Kurylo, O. V. Malysheva, M. O. Mishchenko,
V. O. Navrotskyi, B. M. Odainyk, I. H. Poplavskyi, I. V. Pyvovar, S. S. Ptukha, O. S. Sotula,
O. V. Usenko, M. I. Khavroniuk and others. Topicality of the research has been supported
by Huliakov (Huliakov, 2020).

The aim of the article is to study the role of forensic historical and archaeological
examination in preserving archaeological heritage.

Research Results and Discussion

Archaeological monuments are destroyed at a rapid rate due to negligent economic
activity which constantly expands its boundaries (laying of pipelines and communica-
tions, highways, urban renewal, private building, etc.). This determines the scope and
terms of researches, sets new tasks regarding quality and informativity and requires
new approach to research methodology. Formerly, the field season began in late April,
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currently research is carried out throughout the year, occasionally under snow, because
land acquisition and construction are performed throughout the year. Scheduled research
with the purpose of preserving monuments and performing scientific study are conducted
only as fieldwork of students and execution of programmes and projects financed by funds
due to lack of adequate public funding. For this reason, an important role is now given
to scientific and rescue research (excavations, supervision of earthworks), the method of
its conduct, which allows to obtain more wholistic and high-quality information about
archaeological monuments (Minaieva, 2010).

Strict compliance with legislation on protection of archaeological heritage in prac-
tical activity of state bodies, institutions, officials, enterprises is significant for preserva-
tion of national cultural heritage, where archaeological monuments serve as important
components. In Ukraine, the right to conduct research on cultural heritage is enshrined
in the current legislation: archaeological expedition may be established by the Institute
of Archaeology and corresponding research institutions of NAS of Ukraine (which have
archaeological departments), higher education institutions of the III or IV level of accredi-
tation of state ownership within training programmes for students, by administrations
of historical and cultural reserves, museums of state and communal ownership, staffed
by archaeologists with appropriate qualifications, duly documented (part three of Article
14 of the Law On Protection of Archaeological Heritage). The Institute of Archaeology of
NAS of Ukraine provides for the right to organise and perform scientific and scientific-
rescue research on archaeological monuments (Paragraph 2 of Article 12 of the Law of
Ukraine On Protection of Archaeological Heritage) (Minaieva, 2020).

According to the Law of Ukraine On Protection of Archaeological Heritage in force
on March 18, 2004, archaeological heritage of Ukraine is a set of archaeological heritage
monuments under state protection and the associated territories, as well as movable
valuable cultural artefacts (archaeological objects) which derive from archaeological
monuments (Rada, 2004).

A separate section of the Law of Ukraine On Protection of Cultural Heritage
regulates rules for monument protection. Thus, according to Article 22 of the Law,
monuments, their parts, related movable and immovable property are prohibited to be
demolished, changed, replaced, moved (relocated) to other places. Moving (relocating)
the monument to another place is allowed as an exception in cases when it is impossible
to keep the monument in place, provided a set of researches on the study and fixation of
the monument (measurements, photofixation, etc.) is carried out (Rada, 2000). Violators
of the Law are liable considering the established guilt and the caused damage.

Thus, the Code of Ukraine on Administrative Offenses in 2001 was supplemented
by Article 921 Violation of the Legislation on the National Archival Fund and Archival
Institutions. Under the sanction of Part 1 of this Article, negligent storage, damage,
illegal destruction, concealment, illegal transfer of archival documents to another
person, violation of the procedure for access to these documents, as well as failure to
notify the state archival institution of existing archival documents in case of emergence
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of threats of destruction or significant deterioration of their condition: entail warning
or imposition of a fine on citizens from three to seven tax-free minimum incomes and
warning or imposition of fines on officials: from five to ten tax-free minimum incomes
(Rada, 1984).

According to Part 2 of the same Article, the same actions committed by a person
who during the year was subjected to administrative penalty for one of the violations
stipulated in Part 1 of this Article: entail the imposition of a fine on citizens from seven to
twenty tax-free minimum incomes of citizens, and on officials: from ten to forty tax-free
minimum incomes (Rada, 1984). In addition, Article 92 of the Code of Administrative
Offenses provides for liability for violation of the legislation requirements on cultural
heritage protection. Violations entail the imposition of a fine on citizens from fifty to one
hundred tax-free minimum incomes and on officials: from one hundred to one hundred
and fifty tax-free minimum incomes (Myshchak, 2013).

To protect archaeological heritage, Ukrainian legislation provides for the holding
of a set of measures by relevant public authorities, their officials, enterprises, institutions,
organisations and citizens. Measures should be aimed at accounting, protection, pre-
servation, proper maintenance, proper use, conservation, restoration, rehabilitation and
museumification of archaeological monuments, as well as dissemination of knowledge
about archaeological heritage.

One of the mechanisms for protection of archaeological heritage is the criminal
liability provided for in Article 298 of the Criminal Code of Ukraine for illegal exca-
vations at archaeological heritage site, destruction or damage to cultural monuments
(Rada, 2001a). In the course of a criminal proceeding, the investigator must gather cor-
responding, admissible, reliable evidence, which collectively will be sufficient for the court
to impose sentence. The source of evidence is the conclusion of a forensic archeologist
who is empowered to objectively evaluate the amount of the caused damage, presence or
absence of historical or archeological monuments, determine cultural value of the object,
etc. It is impossible for the investigator to independently, without a help of a specialist,
establish whether the archaeological monument was damaged; whether seized movable
objects originate from archeological monuments; what the amount of damage is. In such
case, involvement of a forensic expert is of great importance.

Damage is caused as a result of activities of natural and legal persons. In his report,
Hlib Yuriiovych Ivakin, a corresponding member of the National Academy of Sciences
of Ukraine, notes that targeted efforts have been made on behalf of construction enti-
ties to destroy Ukrainian current legislation on protection of archaeological heritage
particularly since 2009 (Ivakin, 2013). As a result of the adoption of the Law of Ukraine
On Regulation of City Planning Activity, the Land Code of Ukraine as well as the Laws of
Ukraine On Protection of Cultural Heritage and On Protection of Archaeological Heritage
have been amended and the control mechanism for construction and excavation has been
practically destroyed. At present, cultural heritage authorities are effectively suspended
from approving construction projects located outside protected areas of monuments or
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historical sites. That is, although on paper, a very small percentage of cultural heritage
is under protection (Ivakin, 2013).

H. Yu. Ivakin also brings attention to the fact that the only complex of national
archaeological heritage is artificially divided into “monuments”, that is archaeological
heitage monuments registered by the Ministry of Culture and Information Policy of
Ukraine. Not yet identified and unregistered archeological monuments are practi-
cally not protected by the state. Cultural heritage is uncontrollably susceptible to con-
struction work, transferred to private ownership, and in fact is destroyed. Approval of
projects without a forensic archaeologist is transformed into bureaucratic formality
(Ivakin, 2013).

Such a challenging situation with desctruction of archeological monuments is
observed not only in Ukraine. For example, Andris Kairiss in his article Awareness
Raising and Protection of Archaeological Heritage drew attention to similar problems in
Latvia. In this article, the scientist provides statistics on damages caused to the national
archaeological heritage. Besides, A. Kairiss offers an example of how three offenders
were convicted in Latvia for damaging and robbing ancient burial site. This fact could
be considered a positive indicator; however, then it was the first case when crimi-
nals were prosecuted and sentenced for such offense. It is also stated in the article
that there are no statistics on the actual state of destruction and theft of monuments
(Kairiss, 2017).

The above circumstances demonstrate the need for a more decisive approach
to solving the problem of monuments destruction. It should be stressed that creation
of a concept for development of forensic historical and archeological examination,
given the international trends, would be an effective impetus for the development of
this area. In this regard, O. Agapova in her research paper draws attention to the posi-
tion of researchers that all green papers (doctrines, concepts, strategies, etc.) without
exception determine the promising areas for public policy development in any area
of state activity. Due to absence of clear and systematic vision for the development
concept of the field of justice expert support in Ukraine, the research topic dedicated
to the analysis of the state of development of public policy guiding documents, sci-
entific understanding and formulation of proposals to improve the functioning of
the field of justice with the prospect of their enshrinement in green papers are updated
(Agapova, 2020).

Each state must ensure preservation of historical monuments for future gen-
erations, and currently Ukraine is actively promoting this area. The staff of National
Scientific Centre “Hon. Prof. M. S. Bokarius Forensic Science Institute” (HNIISE) devel-
oped suggestions for creation of a new direction of forensic examination and a cor-
responding expert specialisation, developed training programmes for forensic experts
in the field of forensic historical and archaeological examination. As a result of a long
and dilligent work of scientists, the proposal to create a new expert area is supported
at the legislative level.
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According to the Order of the Ministry of Justice No 243/5 On Approval of
Amendments to Certain Legal Regulations on Forensic Examination dated on January 20,
2021, changes were made to the List of types of forensic examinations and expert specialisa-
tions for which the qualification of a forensic expert was awarded to specialists from forensic
science institutes of the Ministry of Justice of Ukraine, namely, the list was supplemented by
anew specialization: historical and archaeological examination of land (Rada, 2021). Since
2021, forensic examinations have been carried out in the area: historical and archaeological
examination of land at National Scientific Centre “Hon. Prof. M. S. Bokarius Forensic
Science Institute” (HNIISE). Forensic historical and archaeological examination is an essen-
tial element in the mechanism on protection and preservation of archaeological sites.

The factual basis for the appointment of forensic examination is the need for
scientific, technical or other special knowledge required to address certain issues in
criminal proceedings and other types of court proceedings. Special knowledge includes
knowledge in a particular field of science, technology, art or craft and in other specific
areas of human activity.

Obtaining expert conclusion is one of the ways to gather evidence in criminal
proceedings. Therefore, the investigator or prosecutor, as a rule, involves a forensic expert
depending on the availability of grounds at his discretion, based on specific circum-
stances of a proceeding and questions to be answered by a specialist in a particular field
of knowledge (Bondarenko, 2017).

Monuments of forensic archaeological and historical examination are land plots
with physical evidence of people existence in the past epochs regardless of the state of
their preservation (kurgans, burial sites, necropolises, hillforts, settlements, separate
graves, houses, household outbuildings and their remains; anthropogenic layers and mov-
able archaeological objects detected in them) as well as accounting records and research
documentation on historical (located underground) and/or archaeological monuments
of cultural heritage.

The main tasks of historical and archaeological examination of land are:

« determination of the presence / absence of archaeological and historical heritage
within the land;

 determination of the presence/absence of the object of archaeological heritage
monument protection within the land plot;

« assignment of archeological heritage monuments to a certain chronological
group, establishment of its cultural value of historical significance, level of
rarity and preservation, attribution of archeological objects and calculation of
costs for works on monument archeological research (addressed while iden-
tification of archaeological heritage monuments within the land plot and/or
complex appraisal-construction, historical-archaeological and art examination
when calculating the value of the monument and/or establishing the amount
of damage caused to the state due to destruction, devastation or damage to
archaeological heritage monuments);
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« determination of the presence / absence in the accounting documentation on
historical (located beneath the earth’s surface) and / or archaeological cultural
heritage monuments of materials on carried out researches, factual data on
the authenticity and subject of protection and other tasks. (HNIISE, 2021).

The absence in the Order of the Ministry of Justice of Ukraine No 53/5 On Approval
of the Instruction on Appointment and Conduct of Forensic Examinations and Expert
Researches dated on 08.10.1998 and Scientific and methodological recommendations on
preparation and appointment of forensic examinations and expert researches of an indic-
ative list of issues solved by forensic and archeological examination of land remains
a pressing issue.

Staff of National Scientific Centre “Hon. Prof. M. S. Bokarius Forensic Science
Institute” (HNIISE) proposes the following list:

« Is there archaeological or historical heritage monument within the land plot?

« Is there an object of legal protection for archaeological heritage monument
within the land plot?

» Does archaeological heritage site that is not found in terrestrial amounts and
located within the land plot require research on the entire area and throughout
the entire depth of the cultural layer?

« Has an archaeological monument that had not been identified in terrestrial
amounts in the entire area and throughout the entire depth of the cultural layer
been researched on, while cultural heritage monuments that are the subject to con-
servation or museumification on-site and for further use had not been identified?

« Has the archaeological heritage monument lost its legal protection?

« What are the boundaries of the identified and/or damaged archaeological or
historical heritage monument, which chronological group does it belong to,
what are its coefficients of cultural value, historical significance, level of rarity
and preservation?

o What is the total cost for archaeological researches?

« What is the attribution of archaeological objects found during excavations or
after/during damage or destruction of archaeological heritage monuments?

» Do accounting records on historical (subterranean) and / or archaeological
cultural heritage monuments contain materials on performed research, factual
data on the authenticity and availability of the subject of protection?

o Are / not there data in research materials that the archaeological heritage monu-
ment within the land plot has been studied throughout the entire area and
the whole depth of the cultural layer and at the same time no cultural heritage
monuments are identified, which are subject to conservation or museumification
on-site and to further use?

Historical and archaeological examination of land plots can solve other issues, if
special knowledge in the field of archaeology and history is required to solve set tasks
(HNIISE, 2021).
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The next stage in the development of forensic historical and archaeological
examination should be the development of a corresponding methodological support.
The methodology of expert research is an essential feature of each type of examination.
It is determined by the nature of studied objects and necessitates the use of a certain
system (set) of methods. Methods and technical means of examination are borrowed
from natural, engineering and other sciences. In expert research, they are applied in
a transformed form, given the specifics of examination objects. Simultaneously, their
neither mechanical involvement in expert technique nor basic borrowing take place,
but synthesis, transformation in accordance with a peculiar focus of their use. A general
theoretical set of techniques and methods is not yet a methodology, although it constitutes
the needed content. This is only a possibility of methodology as a “tool” for practical
activity of a forensic expert. Methodology is a system of methods that is organised in
terms of a specific goal, objectives, research opportunities (Bilenchuk, Kovalova, Shulha,
& Strilets, 2013).

The main function of any expert methodology is aimed at achieving a direct
research purpose: to establish facts that have probative value. The Law of Ukraine
On Judicial Examination stipulates that methodologies of conducting forensic exami-
nations (except forensic-medicine and forensic-psychiatric) are subject to certifica-
tion and state registration in the procedure determined by the Cabinet of Ministers
of Ukraine.

According to the Resolution of the Cabinet of Ministers of Ukraine No 595 On
Approval of the Procedure for Certification and State Registration of Methodologies for
Conducting Forensic Examinations dated on 02.07.2008, the term “method of conducting
forensic examination should be understood as the result of scientific work containing
a system of research methods used while subsequent actions of a forensic expert to
fulfil a specific expert task” (Rada, 2008). After attestation of methodologies, their state
registration takes place by entering in the Register of methods of forensic examinations
used while expert researches.

Given that the process of developing methodologies is statutory regulated, they
(methodologies) after corresponding procedures are entered into the State Register of
methods of forensic examinations (Zvit pro naukovo-doslidnu robotu ..., 2020).

Creation of new methodologies is a creative process based on understanding
the laws of the process of features formation on studied objects, identification of these
features using certain tools and methods.

The specific purpose of creating new methods is to expand the amount of factual
data provided to the investigation and court based on the ability to solve new tasks,
research on new objects, reduce the timing of forensic examinations, material and labour
costs, reduce unresolved issues, increase scientific quality and thoroughness in solving
expert tasks (Pyrih, 2011).

For expert methodologies in the process of their application to ensure
timely, thorough and comprehensive identification and understanding of facts and
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circumstances; solution of both typical and non-standard tasks of expert research;
effective application of techniques and methods, as well as a successful overcoming of
various obstacles in the course of expert research with the least efforts and resources,
the methodology developer must go through certain stages in the course of its creation
(Slobodian, 2013).

One of the significant elements for a favourable development of forensic historical
and archaeological examination is the achievement of a certain level of harmonisation
of the legislation of our country with international legal norms. The importance of
international agreements as sources of legislation is due to the fact that such agreements,
in particular the Convention of UNESCO (UNESCO, 1972) and the Council of Europe,
establish general principles and frameworks of global and European policy with which
national policy and inheritance law should be agreed upon.

According to Article 9 of the Constitution of Ukraine, current international agree-
ments, the binding nature of which has been approved by the Higher Rada of Ukraine,
are part of the national legislation of Ukraine. It should also be emphasised that Article
19 of the Law of Ukraine On International Agreements of Ukraine prioritises provisions
of international agreements that have entered into force for Ukraine over provisions of
other acts of its legislation (Analiz problem ..., 2018).

Cooperation in the field of historical and archaeological researches is provided by
national legislation (for example, in the Law of Ukraine On Protection of Archaeological
Heritage (Article 21)) (Rada, 2004), current international agreements of Ukraine with
foreign countries in the field of scientific cooperation.

International cooperation in the field of archaeology is ensured by a number
of international regulatory legal documents: European Convention on the Protection
of the Archaeological Heritage (Rada, 1992); The Convention on the Protection
of the Underwater Cultural Heritage (Rada, 2001); The Convention for the Protection of
the Architectural Heritage of Europe (Rada, 1985) and others.

However, the UNESCO Convention Concerning the Protection of the World
Cultural and Natural Heritage plays a crucial role in preservation of cultural and natural
heritage in all regions of the world. It was adopted at the 17t session of the UNESCO
General Conference in Paris in 1972 (UNESCO, 1972). According to the Convention
Concerning the Protection of the World Cultural and Natural Heritage adopted in 1972,
its member countries admit that protection of the world heritage is the responsibility
of the entire international community. The attitude towards preserving cultural and
natural heritage reflects the cultural level of society. The protection of monuments is not
limited only to restoration: it is a phenomenon that intertwines the political, economic,
legal, moral and ethical processes that the world, every country, civil society live by.
Monuments are inseparable from society, they are formed within it, evaluated, preserved
or destroyed by it (Prokaieva, 2011).
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Conclusions

Existing regulatory and legal framework establishes a mechanism for monu-
ment protection at legislative level, but its implementation is not efficient. Provisions of
the Laws of Ukraine On Protection of Archaeological Heritage, On Protection of Cultural
Heritage, On Regulation of City Planning Activity, the Code of Ukraine on Administrative
Offenses, the Criminal Code of Ukraine are dedicated to archaeological heritage. At
international level, these issues are governed by the UNESCO Convention Concerning
the Protection of World Cultural and Natural Heritage, European Convention on
the Protection of the Archaeological Heritage, the Convention on the Protection of
Underwater Cultural Heritage, Convention for the Protection of the Architectural
Heritage of Europe, etc.

This reflects the interest of the international community in archaeological heritage
preservation.

The development of forensic historical and archaeological researches in Ukraine
and their active application in practice is an essential element in the mechanism of
protection and preservation of archaeological monuments. Considering international
experience and reaching a certain level of harmonisation of the legislation of Ukraine
with international legal norms will contribute positively to the development of forensic
historical and archaeological examination.

Forensic historical and archaeological examination is an important element in
the mechanism of protection and preservation of archaeological monuments. For its
efficiency, methodologies, the availability of which is a significant feature of each type
of forensic examination, should be implemented. Such methodologies must be entered
in the State Register of Methods of Forensic Examinations.

Obtaining an expert conclusion is one of the ways to gather evidence in criminal
proceedings. Therefore, the investigator or prosecutor, as a rule, involves a forensic expert
depending on the availability of grounds at his discretion, based on specific circum-
stances of a proceeding and questions to be answered by a specialist in a particular field
of knowledge. In the decision on the appointment of a forensic expert the list of ques-
tions addressed to the forensic expert must be indicated. It is expedient to supplement
the Order of the Ministry of Justice of Ukraine No 53/5 On Approval of the Instruction
on Appointment and Conduct of Forensic Examinations and Expert Researches dated
on 08.10.1998 and Scientific and methodological recommendations on preparation and
appointment of forensic examinations and expert researches by information on archaeo-
logical and historical examination.
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Abstract

Originality / value — the content of this article — is based on the author’s own
original research. The study presents empirically tested arguments, interpretation of
the term ‘household’ in the Latvian regulatory enactments. At a time when a state of
emergency has been declared in the country, in such circumstances there is neither precise
normative terminology, nor criteria for defining household. Those applying legislation
have no uniform understanding as to whether a relationship established in a partner-
ship can be viewed as household. This issue requires further research and discussion.
The aim of the publication is to reveal some legal issues that directly affect couples living
in a household.

Keywords: partnership, relationship, common household.

Introduction

The COVID-19 pandemic caused by coronavirus has shattered traditional lifestyle
in Latvia. COVID-19 is a disease caused by newly discovered coronavirus SARS-CoV-2,
which has been spreading around the world. The new coronavirus was detected in Wuhan,
the capital of Hubei province in China, in January 2020, and more than one million
COVID-19 cases were recorded as early as the beginning of April 2020 (Valsts Kanceleja,
2020). People all over the world faced restrictions on their rights, including the right to
move freely, gather, do shopping, entertain, travel, etc.

Based on the data of Kantar’'s COVID-19 Barometer, the coronavirus-induced
exceptional situation affected the daily lives of almost half (46 %) of Latvia’s population
(June — 38%, August — 31%); the biggest impact can be observed in young people aged
18-24 (Kantar, 2020). People encountered massive inconveniences, such as working from
home, children’s at-home learning, or inability to see relatives to spend holidays together.
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The term ‘household’ has become prominent due to restrictions imposed over
the COVID-19 spread and their regulation, which is why it is important to develop a uni-
form understanding and criteria for defining ‘household’ to be able to apply specific
restrictions with no questions asked and solve matters relating to an individual’s (admin-
istrative) liability. Before the pandemic, the term ‘household’ had been used primarily in
the context of social assistance and social services, as well as concerning partnerships.

The aim of the article is to analyse the term ‘household’ used in laws dealing with
measures introduced to curb the spread of COVID-19, also in the context of partnerships,
and identify deficiencies in the laws and suggest potential solutions.

The following methods have been employed during the research: analytical method
for exploring substance of laws dealing with the term ‘household” and partnerships
and for studying and analysing related literature and case-law; deductive method for
making conclusions about findings and opinions of other authors. Legal interpretation
has been also used for the purposes of the article. Grammatical interpretation is employed
to understand the meaning of laws. Systematic method is used to compare laws as to
understand the reasons for their adoption and their differences. The essence and spirit
of and necessity for legal norms are analysed according to teleological method.

Legal framework relating to COVID-19-induced restrictive measures, publications
of various authors and national legislation serve as the basis of the research.

Discussion

Many conditions concerning households, including the meaning of the term
‘household’, were discussed in the context of the pandemic and COVID-19-induced
restrictions during LTV’s show “4. studija” on 14 January 2021. The authors of the show
consulted the Central Statistical Bureau (CSB) about the meaning of ‘household’ in statis-
tics. According to a CSB’s representative, there exist two approaches to define ‘household’.
First, it is “keeping house together”. For example, when “several persons share the same
apartment, buy food and often share their income, this is a family from a traditional
point of view”. Another explanation used for statistical purposes is “living together”,
which means that all people residing at the same address form a household (4. studija:
LTV’s show, 2021). Meanwhile, Dr. oec. M. Dunska, Associate Professor of the Faculty
of Economics and Management of the University of Latvia, explains that “the use of
‘household’ is justified, it is a term used in statistics and demography, and economics.
Regarding economics, it is used most frequently in macroeconomic analysis. In statistics,
‘household’ means a group of persons who live in the same dwelling and share expendi-
tures, or a person living alone”. According to the professor, the Dictionary of Economics
and Finance contains a shorter definition of the term ‘household’, namely: a family con-
sisting of one or several persons” (Darzina, 2011). Based on the opinions of professionals
representing different areas, the term ‘household’ can be explained as a group of persons
living together in the same dwelling. However, considering that a ‘household’ may involve
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married couples, or couples living in a partnership, or persons who are related otherwise,
it is essential to identify explanations provided by legislation.

Regulations of the Republic of Latvia Cabinet of Ministers No 360 on Epidemiological
Safety Measures for the Containment of the Spread of COVID-19 Infection entered
into force on 10 June 2020. In addition, a state of emergency was declared in Latvia on
9 November 2020 to curb the spread of COVID-19. A state of emergency is a special legal
regime, during which the Cabinet of Ministers may restrict the rights and freedoms of
authorities and natural and legal persons and impose additional duties on them in accord-
ance with the procedure and to the extent defined by the law to prevent any threats to
the country. Distancing is one of restrictive measures, and it means that a two-metre
physical distance must be kept where possible, while people gatherings indoors and
outdoors are allowed as follows:

1) not more than two persons;

2) persons living in one household;

3) a parent and his/her minor children if they do not live in one household.

This is one of restrictive measures provided by the Cabinet regulation with respect
to persons living in a household, without explaining the term ‘household’ though. In
view of the above, the author will check whether the term in question has already been
defined in the existing legislation.

Article 1(40) of the Law on Social Services and Social Assistance defines the term
‘household’ as “several persons living in one dwelling and sharing expenditures, or one
person living alone” (Saeima, 2002). M. Pavasare, Senior Assistant of the Division for
the Organisation of Social Work and Social Assistance of the Department of Social
Assistance and Social Services of the Ministry of Welfare, notes that “in this case,
the determining criteria as per Latvian legislation are being a group of persons (regard-
less of whether they have family links with each other) and keeping a common household,
i.e., persons live in the same dwelling and share living expenses” (Kupce, 2011). Social
assistance is already provided in Latvia based on assessment of relationships among
persons who in practice reside in a household, regardless of whether their relationships
are registered formally, to ensure the most appropriate social assistance. Meanwhile,
other laws and regulations indeed give priority to the legal status of relationships. For
example, if a partner is taken to hospital, medical staff is not allowed to inform the other
partner about the partner’s health condition according to the Patients’ Rights Law, or, if
a partner dies, property matters cannot be solved.

Consequently, the term ‘household’ is explained in legislation, but there is yet no
clear and comprehensive list of criteria for unequivocally defining persons who should
be viewed as ‘household’. Based on opinions provided by professionals in different areas,
the term ‘household’ may still refer to persons whose relationships are not registered.
This means that the term ‘household’” may cover not only family ties and relationships
based on an officially registered marriage, but also non-official partnerships and other
situations when persons share the same dwelling (for example, hostels).

— 229 —



S OC RATE S RSU elektroniskais juridisko zinatnisko rakstu zurnals 2021, NR. 3 (21)

Lidija Rozentdle. Term ‘Household’ in the Latvian Legal Framework

Term ‘Partnership’

The terms ‘household’ and ‘partnership’, discussed above, are used in the context of
restrictions imposed to curb the spread of COVID-19 and their regulation. For example,
in situations when more than two persons share the same car to go to work, police officers
are forced to detect whether the persons concerned form a family or are in a partnership
or live in the same household. Meanwhile, the objective of the restrictive measures and
their regulation is to halt the spread of the virus.

Substance of the partnership concept is unclear, and so is the interpretation
of related terms: living together, trial marriage, consensual union, cohabitation, etc.
The approach adopted for definition and practical recognition of partnerships in leg-
islation and everyday language varies from country to country, considering historical
development, recognition and occurrence of this phenomenon on a national scale and
existence and objectives of legal framework. With a view to achieving a full understanding
of the partnership concept, the author would like to identify social factors that facilitate
cohabitation, such as solution of the housing problem, economic reasons, emotions. It is
mentioned in the study “Comparative Analysis of Factors Affecting Registered and Non-
registered Cohabitation” (Latvijas Universitate, Publiskas antropologijas centrs, 2015) that

“[...] the formation of a family has transformed from an arrangement to the dynamics
of an individual relationship — intensification of the relationship, start of cohabitation,
birth of a child — where the quality of the relationship has primary importance. A mar-
riage does not necessarily form a part of the dynamics of this relationship, and it is not
regarded as a factor impacting on the quality of the relationship. It is hard to pinpoint
a set of factors that lead to the official registration of a relationship, but there are some
common details in the experience of study participants suggesting that there are still
impacts that can promote the evolution of a relationship into a marriage”.

In the author’s opinion, it is hardly possible to introduce a uniform definition of
the term ‘partnership’ which could be accepted by all countries at an international level,
and establish the legal status of this concept in laws. This is due to peculiarities of every
country’s historical development, culture and customs.

The following definition can be found in the European legislation: “Subjects of
a non-registered partnership are two opposite-sex or same-sex partners who live in
the same household and whose relationship is analogous to that between husband and
wife” (Diduck, 2006). Accordingly, subjects of a non-registered partnership are: (1) hetero-
sexual partners, (2) homosexual partners. This definition legitimises a set of indications
of a family since emphasis is laid on cohabitation and relationship between partners as
that of a married couple.

Article 6(2) of the Treaty on European Union sets forth that the Member States in
applying European Union (EU) legislation must respect fundamental rights, including
prohibition on discrimination on grounds of sexual orientation. Therefore, although
the EU legislation does not provide for a Member State the duty to allow or recognise
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same-sex partnerships or marriages, the Member States applying EU legislation are
still required to ensure equal treatment of same-sex couples and opposite-sex couples
(including legislation on free movement, migration and asylum). To this end, the author
suggests her definition of the term ‘partnership’ could be described as a long and stable
relationship of two persons of the opposite sex or, in certain situations, of the same sex
living together, whose goal is to establish a socially significant link between the partners
and their relatives without registering a marriage.

Frequently, balancing different areas of life leads to a situation when persons
are in a partnership but do not reside permanently in the same household; namely,
each person has their own household, visiting the other person regularly. It should be
concluded that there is no uniform mechanism in the case of partnerships for defining
what should be set directly as the key criterion: existence of a relationship or sharing of
the same dwelling. The state should ensure equal rights for all citizens, both taxpayers
and members of society, in a democratic system, and that is why a political position that
marriage between a woman and a man is the most appropriate type of relationships
is not understandable. The question remains if two persons (either of the same sex or
the opposite sex) form a relationship, why the registration of their relationship should
be thrust upon them and whether this registration entails a duty to live together in
the same household.

As can be inferred from the above, there are no clear criteria for determining
a household either in the existing legislation or in application of the legislation in practice.
Moreover, the following factual circumstances may make determining a household even
more difficult:

1) a marriage has been registered but spouses live separately, i.e., they do not live

together in the same ‘household’

2) two persons (either of the same sex or the opposite sex) live together in the same
‘household’ but their marriage is not registered;

3) a regular partnership has been established and is maintained between two
persons (either of the same sex or the opposite sex) who do not live together in
the same ‘household’ and have not registered their marriage.

Considering the above, the application of provisions concerning administrative

liability may be challenging, including demands of the restrictive measures introduced
over COVID-19.

Conclusions

In view of the analysed legislation, the author concludes that the term ‘household’
is explained in the legislation, but there is yet no clear and comprehensive list of criteria
for unequivocally defining persons who should be viewed as a ‘household’. Therefore,
it may also be hard to apply provisions concerning administrative liability regarding
restrictive measures introduced over COVID-19.
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In the context of the COVID-19-induced restrictions, it can be concluded that sib-
lings and their families, cousins or other relatives, usually regarded as a family, should not
be treated as a household, which also refers to grown-up children visiting their parents,
unless they live together constantly.

Based on the analysis of Latvian laws and opinions of professionals from different
areas, the term ‘household’ may cover not only family ties and relationships that are
officially registered as marriage, but also non-registered partnerships. In order to form
an unambiguous understanding of the scope of the term ‘household’, the author offers
her definition of ‘partnership’, which could be described as a long and stable relation-
ship of two persons of the opposite sex or, in certain situations, of the same sex living
together, whose goal is to establish a socially significant link between the partners and
their relatives without registering a marriage. Moreover, there are two types of households
according to Commission Implementing Regulation (EU) 2019/2181:

1) a person usually resides alone in a housing unit without the intention to be
joined by another person to share income or expenses in order to provide
the essentials of living for him/herself and his/her relative;

2) a group of two or more persons usually reside together in a housing unit and
share income or expenses to provide the essentials of living for themselves and
their relatives (several persons).

The term ‘household’ is characterised by the following: usual residing in a housing
unit and economic considerations, which means that this term has no impact on the status
of persons’ relationships. As a result, the author offers the following criteria for defining
‘household”

1) one person or small groups of persons;

2) usual residing in the same dwelling;

3) persons are free to choose where to reside;

4) independentdecision-makingabout the division of their financial and other resources;

5) sharing of income, including movable and immovable properties;

6) joint consumption of certain goods and services, mainly those relating to food
and the house.
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Abstract

The article deals with the results of the authors’ research performed on original
sources of Roman Law with reference to legal constructions concerning various types
of logistics challenges related to agricultural production and residence in rural areas.
Provision of transportation services was regulated by means of a contract for work (locatio
conductio operis) — an agreement according to which a contractor / employee as a lessee
(conductor, redemptor operis) had obligations to fulfil services or certain work on or from
the material supplied by the commissioning party / employer / lessor (locator). An agree-
ment on transportation of goods or passengers was also considered to be a contract for
work. A smart answer to infrastructure challenges was the so-called rustic praedial
servitudes (servitutes praediorum rusticorum), including a servitude of way / road (via),
which granted the owner of a parcel of land non-adjacent to a public road (via publica)
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the right to use the road over a parcel of land belonging to another owner, thus gaining
access to the public road. The legal framework of a Roman contract for work of trans-
portation and the rustic praedial servitude of way / road must be recognised as a rather
effective solution for challenges of rural logistics at the time.

Keywords: contract for work of transportation, servitude of way, Roman Law, rural
logistics.

Introduction

Both agricultural production and residence itself in rural areas have always been
associated with various types of logistics challenges, i.e., the need to supply various
production-related cargo, to deliver workforce, to guarantee the acquisition of products
and services intended for satisfaction of household needs under the conditions of rural
areas, etc. The aforementioned, inter alia, causes demand for the appropriately regulated
conditions of usage of transportation services and respective infrastructure.

The highly developed Roman civilisation tried rather successfully to find answers
to these challenges; thus, legal solutions included in the institutes of Roman law are
undoubtedly worth the attention of modern researchers’.

Within the framework of the research, studies and analysis of the primary sources
of Roman Law — The Code of Justinian (Codex Iustinianus (C 3.34. tit.; Krueger, 1906),
The Digest (Digesta (D 8.1-6. tit., D 19.2. tit.; Krueger & Mommsen, 1928), The Institutes
of Justinian (lustiniani Institutiones (I 2.3. tit.; Krueger & Mommsen, 1928) were per-
formed, mostly by applying inductive, deductive and comparative methods.

Results

Provision of transportation services was regulated by means of a contract for work
(locatio conductio operis — Latin). A contract for work (Locatio conductio operis (faciendi))
was an agreement according to which a contractor / employee as a lessee (conductor,

I As known, within the ancient Roman civilisation, a rather complex and very successful legal basis
was set up, so the large and for that time highly developed empire could successfully function.
Also, it is necessary to indicate that legal principles created by Romans, in particular in areas of
private or civil law, have proven to be so successful that they are still the basis of private law in the
West and the entire globalised world (Apsitis, 2015, 91-98; Apsitis & Joksts, 2018). Modern-day
Latvia belongs to the so-called Continental / Romano-Germanic legal system, and its “Civillikums”
(Latvian) — The Civil Law of 1937 demonstrates rather direct influence of Roman private law; it can
be stated that someone who does not have awareness and an idea of the fundamental principles of
the Roman private law may find The Civil Law of Latvia difficult to understand and complicated to
comprehend (Apsitis & Joksts, 2013). The origin of many modern criminal law institutions is also
related to the rather manifested reception or acceptance by the modern law of the legal heritage
left by the Romans (see: Apsitis & Joksts, 2013; Apsitis et.al., 2016).

— 235 —



S OC RATE S RSU elektroniskais juridisko zinatnisko rakstu zurnals 2021, NR. 3 (21)

Allars Apsitis, Dace Tarasova, Jolanta Dinsberga, Janis Joksts.
Contract for Work (locatio conductio operis) of Transportation and Rustic Praedial Servitude
of Way (servitus viae) as Roman Law Institutions for Needs of Rural Logistics

redemptor operis) had obligations to fulfil services or certain work on, or from the mate-
rial supplied by the commissioning party / employer / lessor (locator). An agreement on
the transportation (carriage) of goods or passengers was also considered to be a contract
for work (locatio conductio operis) (e.g., see D 19.2.11.3, D 19.2.25.7, D 19.2.60.8; Krueger
& Mommsen, 1928, p. 285, 287, 291).

In accordance with the provisions of Roman law, a contractor / lessee-transporter
was liable for any damages caused to the transported cargo regardless whether they were
caused by themselves or the involved personnel (D 19.2.25.7; Krueger & Mommsen,
1928, 28). Simultaneously, if a contractor / lessee was able to prove that they had taken
all the necessary precautions as a cautious and attentive man would do, they had to be
discharged of liability (D 19.2.25.7; Krueger & Mommsen, 1928, p. 287).

A contractor / lessee-transporter was liable for preservation of the transported
cargo, also regarding protection against any illegal claims of third parties (D 19.2.11.3;
Krueger & Mommsen, 1928, p. 285). They were obliged to pay any possible road taxes /
duties (D 19.2.60.8; Krueger & Mommsen, 1928, p. 291). By exercising the right to
demand arising from a hire / lease contract (ex locato actionem), it was possible to require
a contractor / lessee-transporter to indemnify for any damages to cargo in the event of
a traffic accident (D 19.2.13 pr.; Krueger & Mommsen, 1928. p. 285; Apsitis & Tarasova,
2017, p. 100).

An agreement as well as any other contract or pact could be considered invalid if its
conditions conflicted with good customs / good morals? (contra bonos mores) (C 8.38.4,
C2.3.6, D 45.1.61, D 50.17.116.pr., etc.; Krueger, 1906, p. 93, 351; Krueger & Mommsen,
1928, p. 774, 923).

A smart answer to infrastructure challenges was the so-called rustic praedial
servitudes (servitutes praediorum rusticorum) (see I 2.3.pr., D 8.1.1, D 8.3.1.pr,, etc,;
Krueger & Mommsen, 1928, pp. 13; Krueger & Mommsen, 1928, p. 143, 146, 147), including
a servitude of way / road (via) (Berger, 1953/1991, p. 763), which granted the owner of
a parcel of land non-adjacent to a public road (via publica) the right to use the road
over a parcel of land belonging to another owner (“rights in a thing of another” — “iuria
in re aliena”), thus gaining access to the public road, the right of usage of which could
not be denied to anyone (“..uti autem via publica nemo recte prohibetur”) (C 3.34.11;
Krueger, 1906, p. 142). In other words, the neighbour did not have the right to cross (go
or drive along) somebody other’s / alien land without establishment of proper servitude
(C 3.34.11; Krueger, 1906, p. 142). The servitude of way / road (via) included also the rights

2 It should be noted that the Roman concept of “good customs” / “good morals” (boni mores) in
conjunction with relevant ideological meanings has been loaned, among others, by modern Latvian
legal rules relating to the Labour Law, see, e.g. Labour Law clause 3 part one article 101 (Darba
likums, 2001, 101. panta pirmas dalas 3. punkts). See also: Tarasova, 2016.

— 236 —



S OC RATE S RSU elektroniskais juridisko zinatnisko rakstu zurnals 2021, NR. 3 (21)

Allars Apsitis, Dace Tarasova, Jolanta Dinsberga, Janis Joksts.
Contract for Work (locatio conductio operis) of Transportation and Rustic Praedial Servitude
of Way (servitus viae) as Roman Law Institutions for Needs of Rural Logistics

granted by two other types of servitudes, i.e., the servitude of path (iter) and the servitude
of (cattle) driving (actus).

It should be noted that, for addressing the needs of land-based logistics in case of
rural properties (estates) (rusticorum praediorumy), a number of real servitudes or rights
could be established: servitude of path (iter), servitude of (cattle) driving (actus), servitude
of way / road (via) (see2.3.pr., D 8.3.1. pr.3; Krueger & Mommsen, 1928, p. 13).

Servitude of path (iter) gave the right to cross (ius eundi) the encumbered property
(estate), the right for humans to walk on foot, but did not give the right to propel or
drive through (agendi) any yoke animals / cattle (iumentum) or vehicle (vehiculum) (“Iter
est ius eundi ambulandi homini, non etiam iumentum agendi.”) (D 8.3.1.pr.; Krueger
& Mommsen, 1928, pp. 146, 147) / (“Iter est ius eundi, ambulandi homini, non etiam
iumentum agendi vel vehiculum...”) (I 2.3.pr.; Krueger & Mommsen, 1928, pp. 13).
However, servitude of path gave the right to move not only on foot but also on horseback
(“...qua quis pedes vel eques commeare potest”) (D 8.3.12; Krueger & Mommsen, 1928,
pp. 147). Likewise, the transport of someone in a chair or stretcher carried by others
was considered to be walking (“Qui sella aut lectica vehitur, ire...”) (D 8.3.7.pr.; Krueger
& Mommsen, 1928, pp. 147).

Servitude of (cattle) driving (actus) meant rights to propel or drive (ius agendi)
over encumbered property (estate) the cattle or yoke animals used for transporta-
tion (iumentumy), or vehicles, trailed implements and equipment (vehiculum) (“Actus
est ius agendi vel iumentum vel vehiculum”) (D 8.3.1.pr.; Krueger & Mommsen, 1928,
pp. 146-147)) / (“actus est ius agendi vel iumentum vel vehiculum”) (1 2.3.pr.; Krueger
& Mommsen, 1928, p. 13)). Hence, those who owned servitude of (cattle) driving were
able to drive a wagon as well as to propel yoke animals (“Qui actum habet, et plostrum
ducere et iumenta agere potest” (D 8.3.7.pr.)) (Krueger & Mommsen, 1928, p. 147). Both
crossing with herd and vehicle driving was allowed (“..et armenta traicere et vehiculum
ducere liceat” (D 8.3.12)) (Krueger & Mommsen, 1928, p. 147).

Servitude of (cattle) driving (actum) included also the rights granted by servi-
tude of path (iter), which could even be used without the presence of a yoke animal
(sine iumento). In turn, servitude of path (iter) did not include the rights granted by
servitude of (cattle) driving (actum) (I 2.3.pr.; Krueger & Mommsen, 1928, p. 13). Thus,

3 In accordance with this Roman legal tradition, the The Civil Law of Latvia speaks about “Cela servi-
tats” (Latvian) — “Servitude of Right of Way” by means of which rights may be granted: 1) to a foot-
path; 2) to a livestock path; and 3) to a roadway, see: The Civil Law article 1156 (Civillikums, 1937,
1156. pants). See also: Dinsberga & Bite, 2018. Many proprietors face challenges in terms of inability
to access their immovable properties due to those not being adjacent to public roads. One of the ways
how a person can acquire the right to use their property is to request a court to determine servitude of
right of way to access that property (Dinsberga & Savickis, 2019, pp. 1). Studying the law and historical
development of Latvia, it must be noted that they developed in complicated circumstances and under
different regimes. However, there was constant work performed in Latvia to develop and improve
the foundation of Latvian national private law (“civiltiesibas” — Latvian) (Dinsberga, 2020, pp. 3).
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for those who had servitude of path, there was no servitude of (cattle) driving, in turn for
those who had servitude of (cattle) driving were granted servitude of path, even without
the presence of a yoke animal (D 8.3.1. pr.; Krueger & Mommsen, 1928, pp. 146-147).
Thereby truly yoke animals could not be driven by one who had only servitude of path
(D 8.3.7.pr.; Krueger & Mommsen, 1928, p. 147).

In addition, it was particularly emphasised that in both cases, i.e., servitude of
path and servitude of (cattle) driving, the users of the servitudes had no right to drag
heavy loads (stones, logs) through the encumbered property (estate) (D 8.3.7.pr.; Krueger
& Mommsen, 1928, p. 147), thus risking serious damage.

Servitude of way / road (via) meant the rights to cross (ius eundi) the encum-
bered property (estate) by driving vehicles or on horseback, the rights to propel or drive
(ius agendi) cattle or yoke animals, the rights to drag (ius trahendi) heavy objects and
the rights for humans to walk on foot. Thus, servitude of way / road (via) included
also the rights granted by servitude of path (iter) and the rights granted by servitude of
(cattle) driving (actus) “Via est ius eundi et agendi et ambulandi: nam et iter et actum in
se via continent” (D 8.3.1. pr.; Krueger & Mommsen, 1928, pp. 146-147) / “..via est ius
eundi et agendi et ambulandi: nam et iter et actum in se via continet” (1 2.3.pr.; Krueger
& Mommsen, 1928, p. 13) / “Qui viam habent, eundi agendique ius habent: plerique et
trahendi quoque... referendi” (D 8.3.7.pr.; Krueger & Mommsen, 1928, p. 147).

Once established, a servitude was also binding to future owners, e.g., in the event
of alienation of land (D 8.1.19, D 8.1.20; Krueger & Mommsen, 1928, pp. 143-144;
C 3.34.3,; Krueger, 1906, p. 141) it was linked to the relevant property as the right in rem
(C3.34.13,; Krueger, 1906, p. 142). Respectively, when property servient to a property was
sold, servitudes also followed (“Cum fundus fundo servit, vendito quoque fundo servitutes
sequuntur”) (D 8.4.12; Krueger & Mommsen, 1928, p. 150). This is because, by carrying
the same burden, the servitude was able to transfer to buyers just like the estate itself
(C 3.34.3; Krueger, 1906, p. 141). Upon selling the land, it was automatically alienated
together with all the imposed servitudes. For the estate that someone sold, the servi-
tude was binding even if there was no actual need for the servitude (D 8.1.19; Krueger
& Mommsen, 1928, pp. 143-144).

It was also kept in the event the land was pledged (D 8.1.16; Krueger & Mommsen,
1928, p. 143) or confiscated in favour of the state (D 8.3.23.2; Krueger & Mommsen,
1928, p. 148), in the event the landowner died or was enslaved (D 8.6.3; Krueger &
Mommsen, 1928, p. 153), as well as in case of malicious possession of land (D 8.6.24;
Krueger & Mommsen, 1928, p. 155).

If the property (estate) was pledged, the pledgee was entitled to legal protection
of the servitude. It was not unfair to grant a lawful petition to protect the rights of
the servitude to the person who received the pledge (D 8.1.16; Krueger & Mommsen,
1928, p. 143). Just as he was entitled to petition for the recovery of property (estate) itself
(D 8.1.16; Krueger & Mommsen, 1928, p. 143).
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If the serving (servitude-encumbered) property or the dominant property (the prop-
erty to which the servitude agreed) was made public — confiscated for the benefit of
the state, in both cases the servitude continued, as each property that was made public
remained in its previous condition (D 8.3.23.2; Krueger & Mommsen, 1928, p. 148).

According to traditional general principles of law, rights in respect to rural property
did not disappear due to death of the owner and loss of legal capacity (enslavement — loss
of personal freedom) (D 8.6.3; Krueger & Mommsen, 1928, p. 153). In other words, death
of the owner or loss of the owner’s freedom did not stop the existence of servitudes.

The servitude was preserved even if the possessor of the property (estate) was in
bad faith (D 8.6.24; Krueger & Mommsen, 1928, p. 155).

A servitude could be established based on either an agreement, i.e., a pact / contract
(stipulation), or a testament (I 2.3.4; Krueger & Mommsen, 1928, p. 13, 143; D 8.1.5.pr.;
C 3.34.3; Krueger, 1906, p. 141).

If somebody wanted to establish rights in favour of their neighbour, it had to be
done by the means of pacts and stipulations. It was also possible for anyone to impose
an obligation on their heir in the will to allow crossing of bequeathed land on foot or by
driving cattle. (I 2.3.4; Krueger & Mommsen, 1928, p. 13).

It was highlighted that servitude of way / road, servitude of path and servitude
of (cattle) driving could be established with almost the same legal techniques by which
servitude of use and fruit harvesting (usufruct) might be established (D 8.1.5 pr.; Krueger
& Mommsen, 1928, p. 143). It was also stressed that if all the necessary formalities had
been observed — all the necessary steps were taken to establish a servitude — then it
was necessary to preserve and protect what had been agreed between the contractors
(C 3.34.3; Krueger, 1906, p. 141). For example, the rights for the servitude of way /
road, just like other rights related to real estate, could be bought from the landowner.
The procedure for transferring the rights to a servitude purchased was to be carried
out in the same way as the transfer of possession (D 8.1.20; Krueger & Mommsen,
1928, p. 144).

However, as it was considered the right in intangible property, a praedial servi-
tude could not be established on the basis of acquisitive prescription — on the grounds
of long-term usage (D 8.1.14.pr.; Krueger & Mommsen, 1928, p. 143). As an additional
argument in this regard, reference was made to the specific nature of the servitudes —
because servitudes are such that they do not allow for certain continuous possession.
No one can really walk so persistently and so constantly that at no time interruption of
the possession is visible (D 8.1.14.pr.; Krueger & Mommsen, 1928, p. 143).

One could not establish a servitude that would interfere with the use of another
already existing servitude. For example, there are references to the impossibility of
assigning a servitude of water course through the same site where someone has already
been given a servitude of way / road (D 8.3.14; Krueger & Mommsen, 1928, pp. 147-148);
likewise, if someone was assigned a servitude of water course, it was not possible to sell
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or otherwise assign a servitude of path to another in the same location (D 8.3.14; Krueger
& Mommsen, 1928, pp. 147-148).

Width of a servitude road (D 8.3.8, D 8.3.23.pr., D 8.1.13; Krueger & Mommsen,
1928, pp. 143, 147-148), possibilities of determining the conditions of usage thereof
(D 8.14.1,D 8.1.4.2, D 8.1.5.1 etc.; Krueger & Mommsen, 1928, p. 143), liability for vio-
lating the conditions of usage (D 8.6.11 pr.; Krueger & Mommsen, 1928, p. 154), road
maintenance / repair procedures (D 8.5.4.5; Krueger & Mommsen, 1928, p. 151) etc. were
also regulated.

It was pointed out that the width of a servitude road according to the Law of
the Twelve Tables in a straight piece is eight feet, in a bend, i.e., where the road is curved —
sixteen (D 8.3.8; Krueger & Mommsen, 1928, p. 147). Depending on the actual needs,
a servitude road could be set either wider or narrower than eight feet, but its width should
still be where a vehicle can go, otherwise it would be a servitude of path, not a servitude
of way / road (D 8.3.23 pr.; Krueger & Mommsen, 1928, p. 148). When upon establishing
a servitude of way / road its width was not named, it was regulated by law (D 8.3.13.2;
Krueger & Mommsen, 1928, p. 147). For servitude of (cattle) driving and servitude of
path, there was a different principle — their width was as indicated, if there was no indi-
cation of width, it was to be determined by the arbitrator’s decision (D 8.3.13.2; Krueger
& Mommsen, 1928, p. 147).

If the referred location of the road was so narrow that neither vehicle nor a yoke
animal could enter, it was considered that servitude of path was obtained rather than
servitude of way / road or servitude of (cattle) driving, but if a yoke animal could pass
through, but not a vehicle, it was considered that servitude of (cattle) driving was obtained
(D 8.1.13; Krueger & Mommsen, 1928, p. 143).

If servitude of way / road, servitude of path, servitude of (cattle) driving were
granted by legacy (legatum) — simply, without specifying the route, the heir was able to
choose which part of the property he would allow to make the servitude be established,
provided that there was no harm emerging for the legatee (D 8.3.26; Krueger & Mommsen,
1928, p. 148).

Restrictions could be added to servitudes, for example, to determine what type
of vehicle to drive or not (e.g., use for a horse only) or to foresee weight restrictions — so
that only a certain weight of the carriage would be carried, or that some herd would be
moved or coal / charcoal would be carried (D 8.1.4.1; Krueger & Mommsen, 1928, p. 143).

Time restrictions (modum) could be set for servitude use — day and hour intervals
(“Intervalla dierum et horarum...”) (D 8.1.4.2; Krueger & Mommsen, 1928, p. 143). Use
of servitudes could be divided by clock-times — specified hours or days. For example,
for usage from the third to the tenth hour, or every other day (D 8.1.5.1; Krueger &
Mommsen, 1928, p. 143). Similarly, it was indicated that for servitude of path, nothing
prevents establishing that someone only at daytime can go because for urban properties
it was almost a necessity (D 8.4.14; Krueger & Mommsen, 1928, p. 150).
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In case of violation of servitude rules — for example, if someone who was assigned
a servitude of way / road or a servitude of (cattle) driving (“via vel actus”) to use a par-
ticular type of vehicle (“ut vehiculi certo genere uteretur”) had used another type of vehicle
(“alio genere fuerat usus”), or more cargo / weight than allowed would have been carried
(“amplius oneris quam licuit vexerit”), or a wider piece of servitude of path would have
been used (“latiore itinere usus esset”) or if more yoke animals were driven than allowed
(“aut si plura iumenta egerit quam licuit”), due to such violations servitude was not lost
(“servitus quidem non amittitur”); however, parties were not entitled to violate the terms
agreed upon while establishing the servitude (“quam pactum est in servitute habere”)
(D 8.6.11pr.; Krueger & Mommsen, 1928, p. 154).

Regarding maintenance and repair of a servitude road, a general principle was
applied according to which the essence of any servitude is that it may force one to
tolerate or not to do something (refrain from action) but it cannot oblige anyone to
do something or to make any improvements (D 8.1.15.1; Krueger & Mommsen, 1928,
p. 143). Thus, maintenance costs of the servitude road had to be borne by the user —
owner of the dominant land for whose benefit the servitude was established — and
not by the owner of the servient land who was forced only to tolerate the existence of
the servitude.

If the maintenance and use of the servitude road was somehow disturbed — for
example, someone did not allow the construction or repair of stone pavement (“...reficere
sternere non patiatur”), the user / beneficiary of servitude was entitled to bring an action
for the acknowledgement of his rights (“confessoria actione ... utendum”) regarding the ser-
vitude. In the same manner, it was possible to deal with a tree belonging to a neighbour
that had obstructed a servitude road or path, thus made it impassable or unusable. As
to repairs needed for a servitude road, an interdict could also be used except situations
when someone would like to cover the servitude road with the stone pavement unless it
was specifically agreed (D 8.5.4.5; Krueger & Mommsen, 1928, p. 151).

Conclusions

Under Roman law, provision of transportation services was regulated by means
of a contract for work (locatio conductio operis). A contract for work was an agreement
according to which a contractor / employee as a lessee had obligations to fulfil services or
certain work on or from the material supplied by the commissioning party / employer /
lessor. An agreement on transportation (carriage) of goods or passengers was also con-
sidered to be a contract for work.

A smart answer to infrastructure challenges was the so-called rustic praedial
servitudes (servitutes praediorum rusticorum), including servitude of way / road (via),
which granted the owner of a parcel of land non-adjacent to a public road (via publica)
the right to use the road over a parcel of land belonging to another owner, thus gaining
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access to the public road. The servitude of way / road included also the rights granted
by two other servitudes, i.e., the servitude of path (iter) and the servitude of (cattle)
driving (actus).

Once established, a servitude was also binding upon future owners (e.g., in
the event of alienation of land) — it was linked to the relevant property as a right in rem.
It was also kept in the event the land was pledged or confiscated in favour of the state,
in the event the landowner died or was enslaved as well as in case of malicious posses-
sion of land. A servitude could be established based on either an agreement, i.e., a pact /
contract (stipulation), or a testament. However, as it was considered the right in intangible
property, a praedial servitude could not be established on the basis of acquisitive pre-
scription — on the grounds of long-term usage Width of the servitude road, possibilities
of determining the conditions of usage thereof, liability for violating the conditions of
usage, road maintenance / repair procedures etc. were regulated.

Legal framework of a Roman contract for work of transportation and rustic prae-
dial servitude of way / road must be recognised as a rather effective solution for challenges
of rural logistics at the time.
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